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NOTE, 


THIS volume contains all the extant rulings of the Judicial 
Commissioner of Upper Burma published between the years 
1897 and 1901. The arrangement is the same as that of the 
series of rulings for the years 1892—96. It is requested that, 
in future, when rulings are cited, the page of this compilation, 


not the number in the original series, may be quoted. 


An endeavour has been made to enter, in places where obso- 
lete enactments are quoted, references to the enactments now 
in force. Many references have been printed as footnotes in- 
stead of in the body of the judgments. In other respects the 
judgments are printed as delivered. Footnotes which do not 


appear in the original judgments are enclosed in brackets. 


The undermentioned rulings, which appear to be obsolete or 


for other reasons ineffective, have been omitted :-— 


Upper Burma Rulings, 1897, Civil Procedure, page 1. 
Upper burma Rulings, tgor, Civil Procedure, page 127. 
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Before G. D. Burgess, Esq., C.8.1, 
MA SAT KYU, A MINOR, BY HER nNexT FRisno MA MYAT E v. 
MAUNG TUN GY1, 


Mr. H.N, firjee—{or appellant. 


Arbitration —Want of power of private arbitrator to procure attendance of 
witnesses— General rule that parties agreeing to private arbitration accept this 
limnitation--Exceptiron in ctrcumstances of particular case owing to spectal 
undertaking of arbitrator to examine all witnesses. 

Action—to set aside an award, 

The issue in the case was as to the validity of the award on account of the 
conduct of the arbitrator in not examining all the witnesses wanted. The arbitrator 
had no power to procure the attendance of witnesses. But the arbitrator undertook 
to examine all the witnesses, thereby inducing consent to the arbitration, and fees 
were paid and accepted for summoning them, and yet he made no endeavour to 
get them before him. 

Field,—that the award was not valid under the circumstances. 

Extract from judgment in revision. 

That question is whether the arbitrator failed in his duty ol examin- 
ing all the respondent’s witnesses. It is objected that the acbitrator 
had no power to procure the attendance of these witnesses, and that, 
if respondent himself did not secure their attendance as was incumbent 
upon him, the arbitrator was absolved. This would ordinarily be a 
sound argument. When parties choose to abide by the settlement 
of matters in dispute made by a private arbitrator, they in effect agree 
to accept all the limitations of the position of such a judge, among 
whichis the want of power to compel the attendance of witnesses. 
But the present instance is an exception to that general principle, 
because the arbitrator, as he himself admits, undertook to examine 
all the respondent's witnesses, and fees were paid and accepted for 
summoning them, and yet the arbitrator made no endeayour to get 
them before him. His failure to carry out his bargain made the 
respondent break off the proceedings altogether, and it is quite clear 
from the circumstances that the respondent's consent to the arbitra- 
tion was induced by the undertaking that the award would be based 


* % 








Igo} UPPER BURMA KULINGS. 5 
Arbitration. 
Arbitration, 


Before &S. Copleston, Esg. 
MA ME HMYIN snp anotger v. U NANDA MYIZUD. 
Mr. C. G, 8, Pillay-for appellants. 
Arbitration ~Award by arbitratays—Disagyeentent by  arbttrators—Huidence— 
Ovral—Admiussibiity of-— 

This was an application to file an award. The reference to arbitration was a 
written submission and provided for the appointment of three arbitrators, who were 
to decide the matter in dispute between the parties. All the arbitrators heard the 
evidence and consulted as toa decision, but they could not agree. “lwo of them 
ave a written and signed decision, and the third refused to sign. 

The main questions were whetherthere had been an oral stipulation that in case 
the arbitrators were not unanimous, the decision of a majority should prevail, and 
whether evidence of such oral agreement was admissible. 

Both the Lower Courts decided that evidence was admissible, the document 
being silent on the point, and that it was proved that there was such a stipulation. 

Inthe Courtof first Instance Cireular No. 19 of 1896 of this Court * was referred 
to, in which it was held that where several arbitrators were appointed without any 
agreement, that the decision of majority should prevail, all must agree in the 


award or it could not been forced. ; : 
Held-—in second appeul, that this ruling would apply if the stipulation alleged 


in the present case was not made, or if it was rejected as inadmissible. 

Geld algo,—that the oral stipulation was admissible in evidence. It does not 
contradict or vary the express terms of the document. [It explains a point on 
which it is silent. 

References.— 
2, U.B.R., 1892—1896, page 18. 
LL. R., 21, Cal., 213. 
25, Cal., 747. 
16, Cal., 482. 

YuiS was an application to file an award. The reference t» arbi- 
tration was a written submission, and provided for the appointment 
of three arbitrators, who were to decide the matter in dispute between 
All the arbitrators heard the evidence and consulted as 
to a decision, but they could not agree. Two of them gare a written 
and signed decision, and the third refused to sign. The main questions 
were whether there had been an oral stipulation that, in case the arbi- 
trators were not unanimous, the decision of a majority should prevail, 
and whether evidence of such oral asreement was admissible. Both 
the Lower Courts have decided that evidence was admissible, the docu- 
ment being silent on the point, and that it is proved that there was such 
a Stipulation. Inthe Court of First Instance the case of Maung Kan v. 
Ma Hinwe Chin, * was referred to, in which it was held that where 
several arbitrators were appointed withont any agreement, that the 
decision of a majority should prevail, all must agree in the award or 
it could not be enforced, This ruling would of course apply if the 
stipulation allged in the present case was not made, orif it was 








the parties. 


* 3, Upper Burma Rulings, 18y2—1896, page 18. 


Civil Appeal 
No 283 of 
7898, 
February 
roth, 


1899. 


Ma Bn Horan 


Vv. 
YW Nanna 
Mycau. 
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rejected as inadmissible. { consider that the oral stipulation is admis 
sible inevidence. {[t does not contradict or vary the express terms of 
the document, It explains a point on which itis silent. I appears 
that in the draft submission it was proposed to insert a clause provid-- 
ing that the opinion of a majority should prevail, but it was omitted 
in the signed agreement. [tis contended in this Court that the 
document was a formal one and that it provides that the three arbilra- 
tors shall dicide ; but, as [ have said, | regard the stipuletion as not 
inconsistent with the document of submission, and it is aot excluded 
by the formality of the document. No fermal deed is necessary tor 
a submission, and the omission to provide for the contingency of 
a disagreement among the arbitrdtors cannot be construed as a 
prohibitien or exclusion of sucha provision. As to the fact of the 
stipulation there is a considerable amount of evidence, including 
distinct statements of the principal defendast Ma Me Hmyin, and | 
see no reason for differing irom the concurrent findings of the Lower 
Courts, 

‘The above remarks dispose of the first three grounds of appeal in 
this Court. The fourth vround set out in the memorandum is that 
as one of the arbitrators refused to sign, there is an illegality apparent 
on the face of the award. Having held that a majority of two were 
empowered to make the award this objection is of no force, 

The fifth ground isthat, under the circumstances, the Courts should 
have refused to file the award on anapplicalion under section 525, Civil 
Procedure Code, and under this clause the learned advocate fur the 
appellant, [understand him, has urged that on an application niuder 
section 525, Civil Procedure Code, a Court cannot go into dispated 
points even though they are points referred to in section 520 and 
coming within the terms of sections 520 aud 521, and that, still more 
on such an application, a Court shculd uot go inte the question of the 
validity of the submission or of the award, as has been done in this 
case; and that, consequently, the plaintiff's application should have 
been rejected and he should have been left to file a suit to enforce the 
award. The points raised are difficult ones, and have been the subject 
of much discussion and many rulings; but there are decisicns of the 
Calcutta High Court which it is, in my opinion, safe and wis to follow. 
In Survjan Raotv. Bhikari Raot and others * it was held that on 
an application under section 525, ii objections are raised which fall 
within section 521, Civil Procedure Code, the Court should enquire 
into such objections and determine their validity. In a recent 
case, Mahomed Wahiduddin vy, Hukinan alias Hokku t it was held 
by a Full Bench, Mr. Justice Macpherson dissenting, that the jurisdic- 
tion of the Court under section 525 was not taken away by a mere 
denial of the reference to arbitration or an objection to the validity 





© LL.B. 2h. eal, 213. 
. & é 


' ae fay! ae 
wt hae They 25, Vi, 757. 
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of that reference; and it was also held that an order determining 
that there was no valid reference and rejecting the application tsa 
decree within the meaning of section 2, Civil Procedure Code, and 
an appeal liesfrom such order. In this case all the previous decisions 
of importance were cited and discussed. It dees not cover exactly 
the same ground as forms the special point in this present appeal, 
but it seems to follow from the principles adapted by the Full Bench 
that a Court inquiring int: an application under section 525 can go 
into and decide questions involving the validity not only of the refer- 
ence, but of the award, so far asits accordance or otherwise with the 
terms of submission goes, and also the question raised here as to the 
terms or meaning oj the reference. From the terms of the judgments 
of the two Lower Courts it appears that both the Subdivisional Judge 
and the District Judge thought that they could only enquire into 
matters falling within sections 520 and 521, Civil Procedure Code, 
and they somehow appear to have considered the question of the 
power of a majority to make an award asa question of misconduct of 
the arbitrators. E 

For the reasons above given there was no need for this rather 
obscure and round-about reasoning. ‘The Courts had full power to gc 
into the question of the meaning and validity of the reference. Then, 
again, the District Judge thought that an appeal did not lie except on 
the ground that the Subdivisional Judge had not made his decree in 
accordance with the award, but had given costs as Rs. 87-8-0 ingtead 
of Ks. $6-8-0, the sum mentioned in the award. Probably thie was 
a clerical error. The District Judge quoted J. L. R., 16, Cal., 14th 
February 1889.* The Full Sench decision which | have referred to is 
good authority for holding that an appeal will lie on the ground that 
the order passed is based on a determination of a question of the 
validity or meaning of the reference. Section 522, Civil Procedure 
Code, does not bar an appeal in such a case. 

The sixth ground of appeal in this Court, namely, that the issue as 
to misconduct did not cover the points involved in the case, has not 
been pressed, and itis clear that, though the issue was, in my opinion, 
defective, the parties were not misled and the case was fully gone 
into. 

I hold, then, that the Courts had the jurisdiction to go into points 
other than those set’ out in sections 520 and 521, and that the Lower 
Appellate Court had jurisdiction to hear the appeal—hoth matters 
apparently somewhat doubted by the Judges themselves—and I hold 
also that the award is valid and in accordance, externally, with the 
reference. The Court of First Instance passed a substantially correct 
decree and no objection has been taken in this Court to the form of 
the decree, though it would have been more in accordance with sec- 
tion 526 if the Court had simply ordered the award to be filed. This 
appeal is dismissed with costs. 
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Before H. Thirkeli White, Esq. Ch. 
AH KIN SHOK ann A TET SHOK +, MAUNG TA BIN. 
Mr. A.C. FL Swinhoe—for appellant. | Mr. 4. WW. Steenens—for respondent. 
Award objected ta.an tie ground that one of the arbitrdters was interested in the 
case. 


‘The only point argued was whether the award was rightly set aside by the 
Court of First Instance on the ground of misconduct of an arbitrator who was al- 
leged to be interested in the case. The Lower Appellate Court considering that it 
had not been shown that there was any corrupt or irregular conduct on the part. of 
the arbitratur found that the award had been improperly set aside by the Court 
of First Instance and restored it, granting a decree in accordance therewith. 

Held,-—that if parties appoint an arbitrator with full knowledge of material 
facts asto his connection with or even interest in the subject-matter, they cannit 
object to the award on the ground of that connection or interest. 

Reference—Russell on the Power and Duty ofan Arbitrator, pages 11x et 
Seq. 

THE only point arguedin this appeal is whether the award was 
rightly set aside by the Court of First Instance on the ground of the 
misconduct of one of the arbitrators, It appears that the plaintiff 
filed his suit through two agents, of whom one was a man named 
Maung Sin. It is admitted that Maung Sin was remunerated for 
his services in connection with the case. Before the suit came to 
trial, the parties put in a petition asking that it might be referred to 
Maung Aung and Maung Sinfor settlement. A reference was made 
accordingly and the arbitrators seem to have been at some pains to 
settle the matter. But alterthe award was delivered, an objection 
was taken toiton the ground that Maung Sin was interested as the 
plaintiff's agent and on another ground. 

It is clear that the parties agreed to the appointment of Maung 
Aung and Maung Sin as arbitrators. The appellants deny that they 
knew that Maung Sin was the respondent-plaintiffs agent or that 
he was paid for his services. I think itis clear from A Tet Shnk’s 
own evidence that Maung Sin’s relation tothe plaintiff was well 
known, [agree with the District Judge in thinking that it was to be 
assumed that Maung Sin was paid for his services, J do not think 
it is shown that there was any concealment on the part of the plain- 
tiff or ignorance on the part of the defendants, or that there was any 
corrupt or irregular conduct on the part of the arbitrator. On these 
findings, the District Judge has found that the award was improperly 
set aside, He has restored it and given a decree in accordance with 
it. ‘The learned Judge has cited authorities in support of his view. 
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I take the following from ARusselé on the Power and Duty of an 


arvbtirator -—* 

“ Anarbilrator is a person selected by the mutual consent of the parties to deter- 
mine the matters in controversy between them, 

“ The arbitrator ought to he a person who stands indifferent between the parties. 

“If he have any secret interest in the subject in question, or have any bad icel- 
ing towards cither disputant, he isnot a proper person to be a judge between 
them. So also when it turns out that, unknown to one o- both of the parties there 
is some circumstance in the situation of the arbitrator which tends to bias his 
mind. * z sa 

‘ This objection 1s to interest Cnlv applies in the case of a concealed interest. For 
if the arbitrator have an interest inthe subject of reference well known to the 
parties before they sign the submission, as they refer to an owner «f lands a ques« 
tion respecting the mode and expense cf making a drain which will benefit. the 
arbitrator's own estate, the award ‘is good notwithstanding his interest. The 
architect or surveycr employed by a gentleman to superintend a builder in building 
his house is often an arbitrator between his employer and the builder, although his 
remuneration is a commission on the amount of the building charges* Bs * 
Where a valuer, frequently called in by a railway company to value lands 
taken by them, was appointed umpire, to assess the value of the nieghbouring 
property, which they were about to take, and the landowner made no Tete i 
though the position of umpire was known to him, it was held that he could 
not set aside the award on the ground of the umpire’s interest, though otherwise the 
objection might have been good. A railway company’s engineer is often arbitra- 
tor beween them and the contractors making the line.” * * * 

“It has been said that a party cannot be judged in his own cause, but if his op- 
ponent consent to his deciding the question between them, the Courts will not 
allow an objection afterwards, though he decide it in his own favour.” 

These propoistions which are based on English cases seem to 
show thatif parties appoint an arbitrator with full knowledge of 
material facts as to his connection with, or even interest in, the sub- 
ject-matter, they cannot object to the award onthe ground of that 
connection or interest. It was open to the defendants to object to 
Maung Sin’s appointment as one of the arbitrators; but as they 
accepted him, they were deharred from challenging the award on the 
ground taken in this appeal. No cases have been cited to show that 


a different view has been taken in {nclia. 
For these reasons, I am of opinion that the decree of the Lower 


Appellate Court is correct; and I dismiss this appeal with costs. 
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Mr, Be Ohn—for appellants. — | Mr. 7. C. Chatterjee—for respondents. 
Award of private avbitrators—Suii lies to set aside, 

The suit was to sect aside an award of arbitrators appointed without the inter- 
vention of a Court. The Township Court confirmed the award. The District 
Court heid that as the arbitrators were not appointed by a Court of Justice their 
decision was not binding and could not bé recognized by the Courts, and that the 
plaint should have been rejected in the first instance. 

Pointed owé—that an award by private arbitrators not appointed by a Court 
af Justice may be filed under section 525, Cade of Civil Procedure, and that a suit 


will lie to enforce it. 
Held,—that a suit can be instituted to set aside an award of private arbitrators, 


References-— 
2, U. B. R, 1892—96, page 13. 
2, U. BL I8., 1897—1901, page 4. 

Tuis is an appeal froma decree of Mr. R. C. M. Symns, District 
Judge of Meiktila. Owing tothe errors of the Lower Courts, the 
case has assumed asomewhat curious aspect. The parties, itis ad- 
mitted, agreed to refer to private arbitration a dispute concerning the 
division of ancestral property, An award was delivered. The suit 
was to set aside this award and was brought by the present respond- 
ents. The award was impeached on the ground that only two out 
of the three arbitrators agreed in pronouncing it; that property not 
mentioned in the reference was included in the award; and that the 
reference was not signed by Ma Ein L6n, one of the parties. The 
Township Judge held the objections to be unsustainable, but instead 
of merely dismissing the plaintiffs’ suit as he should have done, ke 
gave a decree confirming the award. On the findings all that he 
should have done was to dismiss the suit. Ther: was before him no 
application to file the award under section 525, Code of Civil Pro- 
dure, and no suit to enforce the award. The only question for him 
to decide was whether the award should be declared void for some 
or all of the reasons etated in the plaint. 

The plaintiffs appealed to the District Court and the District Judge 
pronounced the following judgment :— 

“ The parties agreed to submit their differences to Maung Saing and two other 


lugyis. 
“A decision was given and a question was raised in the Lower Court whether 


Maung Saing agreed to this decision or no. 
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““Phis question in this case is irrelevant as the legyzs were not appointed as arbi- 
trators by any Court, and thererere, their Gecision cannot of course be confirmed 
here. 

“As the niilier is relevant in a companion case | proceed to decide it. It ap- 
pears from the evidence that while Maung Saing was averse to the decision 
which was really the work of the other two dwgy7s his scruples were ‘so far over- 
come as to sign the decision thereby according a formal consent to it. The 
Lower Court should net have allowed a suit to come before him to upset the 
lugyis’ decision inasmuch as ihe legyts’ decision was binding on no one. He 
should have rejected the plaint in the first instance and informed the plaintiff that 
the lugyts’ decision was valueless as the Court only recognizes the decision of 
properly constituted arbitrators. Z 

* The orders of the Lower Court are reversed and the formal decree is entered in 
favour of appellants, 

“Each ourty will bear their own costs.” 

The effect of this judgment seems to Le to set aside the order of 
the ownship Court confirming the award and to dismiss the plain- 
tiff’s suit on the ground that the plaint disclosed no cause of action. 
That | understand to be the meaning of the judgment, though it is 
difficult to find any meaning in the order to enter a formal decree in 
favour of the appellants. The defendants-appellants have come up on 
appeal in order to have the effect of the decree of the Lower Appel- 
late Court made clear. The plaintiffs-respondents have not appealed, 
but their Advocate has argued against the validity of the award. 
Doubtless the correct course would be to remand the appeal to the 
District Court for a proper decision, But both parties have agreed 
that this Court shoul decide the case finally on the merits, 

The seasons given by the District Judge are quite unsound and 
seem to betray surprising ignorance of the law. Heseems to be of 
opinion that an award by private arbitrators not appointed by a Court 
cannot be binding and cannot be enforced by a Court. The Judge 
appears to have overlooked or to be unware of the provisions of 
section 525, Code of the Civil Procedure, which refers specifically to 
arbitration without the intervention of a Court of Justice. A reference 
to Mr. Woodman’s Digesé under the title Aight to Suzt would have 
shown the District Judge that not only can a party interested in an 
award apply to have it filed under section 525, Code of Civil Procedure, 
but that he can also bring a suit to enforce the award. There are 
cases in this Court to the same effect. The matter is one of common 
learning and cannot be and has not been the subject of dispute. 

fn this appeal it was suggested by the learned Advocate for the 
respondents that though a suit may be brought to enforce a private 
award it will pot lie to set aside such an award.* The suggestion 
s€€ms a curious one when it is remembered that it impeaches the suit 
brought by the respondents themselves. There can, however, be no 
doubt that such a suit will lie. In the present case, where there is a 
written award, there is nothing to prevent a suit being brought under 
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section 39 of the Specific Relicf Act to have it declared void. Even 

if, as might happen though the case is probably very rare, the award 

wete delivered orally, a suit to set it aside or declare it void could be 

brought as a correlative of the suil to enforce it. ‘The right to sue to, 
set aside a private award has been recognized by this Court in at least 

two published cases, namely, Ma Chan v. Maung Pyo* and Ma Sat 

Kyu v. Tun Gyit 

The grounds on which the award was impeached in this Court are 
that one of the arbitrators did not sign or agree to it and thet one of 
the respondents did not sign the reference. The latter ground was 
taken in the Court of First [Instance but was abandoned in the Lower 
Appellate Court. 

Ido not think it can be raised afresh here. Asa matter of fact 
beth the plaint and the m-morandum of appeal in the District Court 
recite that the plaintiffs (including Ma Ein Lén) agreed to refer the 
matter to arbitrators, [t was not essential that she should sign the 
reference ; and I think itis obvious that she agreed to it. 

A further ground taken in the Court of First Instance was that the 
arbitrators included in the award matters which were not the subject 
of reference. This ground was abandoned in the Lower Appellate 
Court and in this Court. It need not be further alluded to, except by 
the remark that there seems to be no reason to consider this plea 
established. 

The only point for consideration is whether the award was pro- 
nounced by the three arbitrators or only by two of them. Both the 
Lower Courts have found that the award was the joint-award of the 
three arbitrators. One of the arbitrators has stated that he did not 
agree tothe award and that he did not sign it. There is some 
evidence in support of his statement. On the other hand, the other 
two arbitrators have sworn that the third arbitrator, Maung Saing, 
did agree to and sign the award. It is clear from the evidence on 
beth sides that Maung Saing was present when the award was read 
out to the parties; and it is not suggested that he objected to the 
reading and declared that he disagreed with tse other arbitrators. 
He is said to have expressed his dissent immediately afterwards. 
But the evidence of this is slight. lam afraid the truth ts thatthe 
respondents were dissatisfied with the award and that Maung Saing 
has been induced to supply them witha pretext for setting it aside. 
The evidence of the two arbitrators called by the defendants-appel- 
lants is clear and consistent and is in accordance with facts admitted 
by both sides, [ agree with the finding of the Court of First Instance 
on this point. 

The decrees of the Lower Courts are accordingly reversed and it is 
ordered that the suit of the plaintifls-respondents be dismissed and 
that tney shall bear the appellants costs in all Courts. 


*2 U.BLR., 1892-1896, page 3. | tf Page. 


1901. } UPPER BURMA RULINGS. 1g 
Arbitration. 











Arbitration. 
Before lf. Adamson, Lesq. 
MAUNG LU GYI arp MAUNG TUN HLAING vw. MAUNG LU NGWE 
axp MA SHWE BWIN. 
Mr. ©. GS. Pitlay—for appellants. =| = Mr. ¥. C. Chatterjee—for cespondents, 
Award objected toon the ground that the arbitrator failed to disclose the fact that 
he was consulted, engaged or rstatned by the defendants-vespondents preytous 
te arbitration. 

The parties agreed tu refer the matter in dispute to an arbitrator, who was named. 
The arbitrator failed to disclose the fact that he had been consulted, engaged or 
retained by the cdefendants-respondents as an advocate prior to the submission of 
the matter in dispute to arbitration. 

ffeld—that the omission of the arbitrator to disclose the fact that he was con- 
sulted, engaged, or retained by the defendants-respondents previous to the arbi- 
tration, was such a misconduct as to vitiate the award. 

Reference-—l, L. R., 25 Cal., r41. 

THERE are several grounds of appeal, but there is only one that shows 
any teal reasons for interference with the decree of the District Court, 
namely, that the omission of the arbitrator to disclose the fact that he 
was consulted, engaged, or retained by the respondents previous to 
the arbitration, was sucha misconduct as to vitiate the award. In 
Kali Prosanno Ghose v. Rajani Kant Chatterjee* it has been held 
that a Court is justified in holding that an award is not binding upon 
the defendant when the arbitrator was the retained pleader of the plain- 
tiff, and no disclosure of the fact was made, before the arbitrator was 
appointed, to the defendant, who consequently was unaware of it. 

The question is simply whether the arbitrator U Maung Gyi had 
been engaged as respondents’ pleader before the appointment as arbi- 
trator, 

Though U Maung Gyi himself denies it, there is very strong evi- 
dence of the fact in the statement of the witness Maung Po Paing. He 
is an Advocate’s clerk apparently U Maung Gyi’s. He says that the 
respondent came to U Maung Gyi’s house before the reference to 
arbitration, “The witness wrote outa plaint for him at the request of 
U Maung Gyi. It is an extraordinary thing that the respondent did 
not even cross-examine this witness. So far as I can see there is no 
reason to disbelieve him, and the Township Judge has ia fact believed 
him. 

This evidence can have only one interpretation, namely, that the 
respondent consulted U Maung Gyi and that the plaint was written in 
accordance with his instructions. 

{tis immaterial whether any fees were actually paid to U Maung 
Gyi. It is clear from the evidence of this witness that U Maung Gyi 
did act as respondent’s advocate, 

It is also clear that the fact was never disclosed to appellants. 

I set aside the decree of the District Court and restore that of the 
Township Judge. Respondents must bear costs. 


*I.L.R., 25 Cal., rar. 
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Ar bityation—Award—Decree fassedin accordance with—Conditions under whici: 
appeal lies—Watver—Parties estopped from questioning trregular conduct of arbi- 
trvators when they have consented lo such conducl during course of enquiry. 


Plaintiffs-appellants brought a sui for redemption and while it was under 
hearing after issues had been framed and all the witnesses for plaintiffs. appel- 
lants and three of those for the defendants-respondents had been examined it was 
referred to arbitration by agreement of the parties. The arbitrators made an 
award in favour of plaintiffs-appellants upon which defendants-responcdents filed 
objections under section 521, Code of Civil Prececure. Lhe Township judge took 
evidence in support of the allegations made and examined the three arbitraturs, and 
came to the conclusion that there was no prvof 0 any of the three descriptions of 
invalidating facts specified in section 521, Civil Pocedure Code, and gave judgment 
according to the award. The defendants-respondents then appealed to the District 
Court stating incorrectly that they had filed objections under sections 520and 323, 
Civil Procedure Code,and alleging that the award was invalid. The Lower Ap- 
pellate Court, after deciding that an appeal lay, thouglt that in omitting to specify 
any particular points to be determined by the arbitrators the order of reference 
seemed not to have complied with sections 508 and 509, Civil Procedure Code, but 
the grounds an which it proceeded were the refusal to re-examine witnesses, and 
the absence of two (sie) of the arbitrators at the examination of one witness. The 
Lower Appellate Court held this to amount to technical misconduct and that the 
Original Court was wrong in not. seiting aside the award. It set aside the judg- 
ment and decree of the Original Court and remanded the case under section 562, 
Civil Procedure Cade, for re-trial. 

The plaintiffs-appellants came up in second appeal onthe grounds (1) that 
there was no appeal; (2) that there.was no misconduct; (3) that there was evidence 
that defendants-respondents were estopped from impeaching the conduct ot the 
arbitrators in examining a witness, Nga Aing, for defendants-respondents at a 
village about six miles distant frum the headquarters of the township. It was 
evident from the record that defendants-respondents were consenting parti¢s to the 
examination of the witness Nga Aing as it was conducted and that no objection 
whatever was taken to it tillthe case came before the Lower Appellate Court. 


Held,-—that when the validity or legality of an award is questioned an appeal 
lies from adecree passed in accordance with an award. An appeal lay to the 
District Court in the present case. 

Held alsi, —that there was authority for the view taken by the Lower Appellate 
Court that the examination of a witness by two out of three arbitrators in the 
absence of a third and the refusal of the arbitrators to cxamine witnesses already 
examined amounted to misconduct within the meaning of section 521, Civil Pro- 
cedure Code. Wut the defendants-respondents were consenting parties and this 
circumstance was fatal tothese objections tothe award They were estopped by 
their conduct from raising these objections. 
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PLAINTIFFS-APPELLANIS brought a suit for redemption, aud while it 
was under hearing alter is-ues had been framed and all the witnesses 
for piaintiffs-appellants and three of those for the defendants-respond- 
ents had been examined, it was referred to arbitration by agreement 
of parties. The arbitrators made an award tn favour of the plaintiffs- 
appellants upon which the defendants-respondents filed “ objections 
under section 521, Civil Procedure Code,” alleging (1) that the arbitra- 
tors improperly refuse Lo re-examine the witnesses who had been 
examined by the Court when requested to doso by the defendants- 
respondents; (2) that after the evidence had been taken and the 
advocates of beth parties heard anda date fixed for delivery of the 
award the plaintiffs appellants’ advocate went to the arbitrators and 
misled them by inducements, and that the arbitrators accordingly 
decided in favour of plaintiffs-appellants ; (3) that tbe petition re- 
questing the Court to refer the case to the arbitrators did not specify 
the points on which the decision was to be given as required by section 
500, Civil Procedure Code, and that the order of the Court nominating 
the arbitrators did not specify the matters in dispute between the 
parties on which they were to make their award; (4) that if it was 
intended that the award should follow the issues framed by the Court, 
the award did not do this; (5) that the arbitrators’ order directing 
redemption on paymentof Ks. 132 not been included in the issues 
framed by the Court should not be enforced. The Township Judge 
took evidence in support of these allegations and cxamined the three 
arbitrators and came to the conclusion that there was no proof of any 
of the three descriptions of invalidating facts specified ia section 521, 
Civil Procedure Code, and gave judgment according to the award, 
The defendants-respondents then appealed to the District Court 

stating incorrectly that they had filed objections under sections 520 
and 521, Civil Procedure Code, and alleging that the award was invalid 
by reasons ‘1) of the application for reference and the order of refer- 
ence omitting to state the particular matters tobe determined by 
the arbitrators as required by sections 500 and 508, Civil Procedure 
Code ; (2) of the award not containing the arbitrators’ decision on 
all the issues ; (3) of the award directing redemption on payment of 
Rs. 132, a matter not one to be determined by the arbitrators; (4) of 
the refusai of the arbitrators to re-examine the plaintiffs’ witnesses 
already examined by the Court when requested to do so by defendants 
and the award being based on evidence recorded by the Court; (5) of 
the arbitrators being ‘ misied ” by the plaintiffs’ advocate; (6) of the 
arbitrators not being all present at the examination of a witness, 
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The Lower Appellate Court, after deciding that an appeal lay,’ 
thought that in omitting to specify any particular points to be de ter: 
mined ty the arbitrators the order of reference ‘seemed not to have 
complied with the provisions of sections 508 and 50g of the Civil Pro- 
cedure Code,” but the grounds on which it proceeded were the refusal! 
to re-examine witnesses and the absence of two (sze) of the arbitra- 
tors at the examination cf one witness. The Lower Appellate Court 
held this to amount to technical misconduct and that the Original 
Court was wrong in not setting aside the award, he Lower Appellate 
Court remarked im its judgment that there was ‘no dispute as_ to the 
correctness of these allegations,’ But I do not find onthe record of 
the Original or Appeilate Court any other unmistakable reference to 
all the arbitrators not being present at the examination of a witness 
except that in the sixth ground of first appeal. The Lower Appellate 
Court, however, set aside the judgment and decree of the Original 
Couit and remanded the case under section 562, Civil Procedure 
Code, for re-trial. 

The plaintiffs-appellants now come before this Court in second ap. 
peal on the grounds— 

{1} that there was no appeal ; 

{2) that there was no misconduct ; 

(3) ‘that there is evidence that defendants-respondents are 
estopped from impeaching the conduct of the arbitra- 
tors in examining a witness for defendants-respondents 
at a village about six miles distant from the headquar- 
ters of the township.” 

The main authority for holding that an appeal lies is the case re- 
ported in Kali Prosanno Ghose v. Kajant Kant Chatlerjee,* the case 
on which the Lower Appellate Court relied. The matter was referred 
toin Afz Gyz vy. Po Sot and the view taken by the Calcutta High 
Court was mentioned with approval, but a definite decision was not 
given. 

The learned adyocate has not been able to cite any authority for 
his view that the High Court of Calcutta came to an erroneous con- 
clusion and has practically nothing to urge against it except the letter 
of section 521, Civil Procedure Code, which says © No appeal shail lie,” 
&c. Where the consensus of opinion among the High Courts is that 
an appeal will lie when the validity or legality of an award is ques- 
tioned, and no fact or argument has been brought forward to support 
a coftrary view, 1 think this Court can only follow the ruling cited, I 
therefore hold that an appeal lay to the District Court in this case. 

As to the misconduct there is authority in the rulings of the English 
and Indian Courts for the view taken by the learned Additional District 
Judge that the examination of awitness by two out of three arbitra- 
tors inthe absence of a third, and the refusal of the arbitrators to 
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‘cxamine witnesses already examined amounts to misconduct within the 
meaning ol section 521, Civil Procedure Code. 

The cases reported-——-Gaboos Sreenath Doss and one v. Baboo 
Nomesh Chunder .Métter * and Thamintraju and others. Bapi- 
vaju y and Sreenath Ghose ea Chunder Paul and others *+—have 
been cited as well as the “Wtes to section 521 in O’Kinealy’s Civil 
Procedure Code in support of the respondent’s case. | find, however, 
that the facts of the present case are distinguishable and involve other 
considerations, 

To take first the matter of the examination of a witness by two of 
the arbitrators in the absence of the third. 

It is stated before me on behalf of the appellants that the witness 
in question Nga Aing, a witness for the defendants-respondents, was ill 
and the arbitrators accompanied by the pleaders of the parties went 
ty his village to examine him, but owing to one arbitrator, Kyin Baw, 
being ill, it was arranged that the examination should be taken by the 
other two without him, In support of this, evidence has been offered 
in the shape of affidavits by the three arbitrators, but I exluded this 
evidence under section 568 as it did not appear that consent and 
waiver had been alleged in the Lower Court. 

It is evident, however, from the record that the defendants-respond- 
‘ents were consenting parties to the examination of the witness Nea 
Aing as it was conducted, and that so objection whatever was taken to 
it till the case came before the Lower Appellate Court. Compare the 
evidence of Po Yi, defendants-respondents’ advocate. Now in the 
‘circumstances | hold this to be fatal to this objection to the award. 

Whatever might have been the case if, in filing objections under 
section 521, the defendants-respondents had made this an instance of 
misconduct, they did not in fact allege misconduct un this account, and 
they cannot be permitted to call in question the decree of the original 
Court passed in accordance with the award in the absence of such ob- 
jection. Apart from this I think there is good ground for holding that 
defendants-respondents were estopped by their conduct from raising 
this objection 

In Russell’s work on arbitration to which reference has been made 
several instances are given of waiver which appear to be in point, see 
page 137, Private Examination of witnesses :— 

“ Where a party intended to ebject he should have made objections at the time 
and, if he attended meetings afterwards, knowing that witnesses had been examined 
behind his back and without objecting he was held to have waived the irregularity.”? 

Again, page 137, Irregular meeting, similarly, and generally on page 
136, Waiving irregular conduct o! arbitrator, where it is state that 
though the arbitrator may have been guilty of some irregularity in the 
course of the reference, it will not vitiate the award if the conduct of 


*7, WR, page 269 (1867). | TLL. R12, Mad, page 113 (1888). 
$8, W. R., page r7t (1867). 


Ms Mi Tu 
We 


Nisona Narns. 


MA Mi Tu 


De 
Maone Narne. 


18 UPPER BURMA RULINGS [1897— 








Arbitration. 


the parties be such as to show that they waive any objection an 
account of it, 

Waiver must be clearly made out, fuli knowledge of the defect must 
be proved, and where a party objected to evidence received in his ab- 
sence, etc,, his not receding from the reference and allowing the re- 
mainiog business to be transacted ex-purte was not treated as an ac- 
quiescence in the irregularity. 

Here no objection was made and it was clear from the conduct of 
defendants-respondents that they had no intention of making objec- 
tions. They did not so much as mention till they got to the Lower 
Appellate Court, that all the arbitrators were not present when witness 
Nga Aing was examined. There is one more very appropriate quota- 
tion from Russell which I will make, 

On page 138 under the head of ' Waiver by lying by without objec- 
tion ’ it is stated: “ An objection to an award on the ground of irregu- 
“Jar and improper conduct on the part of arbitrators in examining wit- 
nesses ex-parte was held by the Court of Common Pleas to have beer 
“ waived by the injured party knowing of their conduct for three wevks 
‘ before the award was made without taking any objection for he had no 
“ right tolie by and take his chance of the award, and then finding that 
“ made against him seek to set it aside on the ground of the irregu- 
© larity.” 

' This is exactly what the defendants-respondents did in the present 
case. 

Next comes the refusa} to examine the witnesses already examined 
by the Court. The facts ofthe reference may be conveniently rehears- 
ed. The hearing of the case was well advanced as already stated when 
the reference to arbitration was made. The plaintiffs’ witnesses had all 
been examined and threc of those for the defence. he parties then put 
in an application, drafted by Po Yi, the defendants-respondents’ ac- 
vocate, praying that the “ above-mentioned case may be referred to 
arbitrators, San Myin,” etc., (without specifying particulars). There- 
upon the Court issued an order of relerence in the printed form No. 
170 of Schedule IV of the Civil Procedure Code referring for detecmin- 
ation ‘all the matters in clispute between the partiesin the said case " 
(without specifying them further). The Court also sent the arbitrators. 
its record of the unfinished proceedings and these the arbitrators made 
use of in their enquiry. The arbitrators do not recollect what was said 
about re-examining witnesses already examined. [ut one of them Kyin 
Baw thinks they were asked to re-examine those witnesses and replied 
that they did not wish toexamine them again. What the defendants- 
respondents’ pleader Po Yi says about it is, that he asked the arbitra- 
tors to examine the witnesses for the plaintiff again, that the arbitrators 
said they had been examined already, and asked him if he wanted to 
produce witnesses on his side, and that he said he did not; that again, 
he asked them to re-examine the witnessés for the plaintiff and that 
they said they would not do so. That was all, he made no objection - 
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but produced his witnesses and addressed the arbitrators and cited 
rulings and circulars on the points at issue. Obviously this was another 
waiver to which the above quotations from Russell apply, as well as to 
the matter of the witness Nga Aing, This was no case of going on 
under pressure and refraining from protest, out of regard for the posi- 
tion of the arbitrators. If the defendents-respondents intended to 
object on this point they should have said so at the time, and there was 
nothing to prevent them. Thus,1I cannot hold that the Lower Appellate 
Court was justified in reversing the decree of the Original Court on 
either of the grounds taken by it. “The other grounds enumerated in 
the memorandum of appeal in the Lower Appellate Court are still less 
worthy of consideration. 


The first ground.—Section 506, Civil Procedure Code, certainly 
required that the particular matter to be referred shal] be stated, and in 
this matter the application by the parties was defective It ought at 
least to have said ‘‘all the matters in dispute between the parties in 
the sait” instead of “the suit.” But there is no authority that 1 can 
find for holding that an award is invalid by reason of such a defect. It 
would be inequitable that a party reponsible jointly at least with the 
other party for the defective wording of the application should be able 
to set aside the award on such a ground. Similar remarks apply to the 
wording of the order of reference, And there isthis further to be said 
that a general reference of all the matters in dispute, is not only permis- 
sible in English Law, but is incontestably contemplated by the Civil 
Procedure Code. This is proved by the Form (No. 170) here used. 
Section 52: anyhow does not seem to cover this ground and it may be 
dismissed without further remark. 


Second ground—The award, in my opinion, quite sufficiently covers 


the issues. ‘hey were not, perhaps, as well framed as they might have 
been. But the award refers to all of them except perhaps the some- 
what enigmatic ones in the middle. Any way the alleged defect though 
it might have furmed a basis, if it existed for action under section 520, 
does not come within the purview of section 521. 

Third ground.—Al\l matters in dispute were referred. The amount 
to be paid for redemption was one of these. This is manifest from the 
pleadings. Even if it was not amatter referred, this would rot be 
ground for setting aside the award (section 521). : 

Fifth ground —The evidence shows that when owing to an acci- 
dent the examination of Nga Aing had to be postponed a day, the 
defendants-respondents’ pleader asked leave to address the arbitrators 
there and then at PadatsagOn instcad of the following day, as he had to 
go to Mandalay ; plaintiffs-appellants’ pleader was uot able to do this 
because he had not got his books, etc., with him. On this it was 
arranged solely to suit the convenience of the defendants-respondents’ 
advocate that he should be heard at once and the plaintiffs-appellants’ 
advocate next day {at the time when both would ordinarily have been 
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heard). Hence it followed that when plaintiffs-appellanis’ advocate 
addressed the arbitrators the other party was not represented, 

I have no hesitation in holding the evidence adduced by defendants- 
respondents with the object of showing that pleintifls-appellants’ 
advocate tried to bribe or did bribe the arbitrators as false; and the 
suggestions of improper inducement or persuasion made in the Lower 
Appellate Court and in this Court are, though not so bold, at least as 
ilfounded and malicious. The conduct of the defendants-respondenis 
throughout has been obstructive and petti-flogging. Themselves a 
patty to the reference not improbably the originators of it, they Jay by 
till a decision was given against them and then raised all manner of 
inadmissible objections, 

The decree of the Lower Appellate Court Is set aside and that of 
the Original Court restored. ‘The defendants-respondents will pay the 
costs in all three Courts. 
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Before G. W. Shaw, Esq. 
MAUNG MYIN +. MAUNG YAN AUNG anp MAUNG KAUK. 
Mr. #. N. Hirjee-for appellant. {| Mr. C. G. S, Pillay—for respondents, 


Arbitration —Award—Irregularity of procedure—Objection waived by parties—~ 
Bar to same ubjection being taken subsequently, 


Mlaintiff-appellant sued for specific pref.rmance of an award. The first Cour’ 
found in favour of plaintiff-appellant, but its decision was reversed by the Lower 
Appellate Court. It was admitted by both sides that a reference was made to 
three arbitrators, AZyothugyi Maung So, Maung Saw Ke and Maung Han, and 
that subsequently a second reference was madeto one Nga Kat, who held no 
enquiry and made no award, while the three arbitrators first aopointed held an 
enquiry in presence of both parties and delivered an award. The plaintiff-appel- 
lant alleged that Nga Kat refused to act, whereupon the parties proceeded with 
the first reference. The defendants-respondents denied the refusal and said the 
Second reference was still in force and pending, but admitted that after the making 
of the second reference they attended the proceedings of the three arbitrators first 
appointed and the delivery of the award, They also denied the validity of this 
award on the ground that allthe arbitrators were not present at the examination 
of all the witnesses and that the award was the award of one of the arbitrators only, 
It was ciear from the evidence that the proceedings ending with the award in 
question were held after the reference to Nga Kat, Maung So was authorized by 
the other two arbitrators to examine some of the witnesses in their absence, Both 
parties were present all through and heard the award delivered without any 
objection. The award was agreed to and signed by all the three arbitrators, 


Held,—That in attending and taking part in the proceedings when and after 
witnesses were examined by one or two of the three arbitrators in the absence of the 
others or other, the defendants-respondents waived any objection which they might 
have taken to the proceedings on this ground. The reference to Nga Kat having 
failed and the parties having been relegated to the terms of the first reference, and 
proceeded with that reference, the award in question was good and should be 
enforced. 

Reference :— 
I. L. R., 15 Cal., page 319. 

PLAINTIFF-APPELLANT sued for specific performance of an award. 
The first Court found in favour of the plaintiff-appellant, but its deci- 
sion was reversed by the Lower Appellate Court. 

It was admitted by both sides that a reference was made to three 
arbitrators, Jfycthugy¢ Maung So, Maung Saw Ké and Maung Han, 
and that subsequently a second reference was made to one Nga Kat, 
who held no enquiry and made no award, while the three arbitrators 
first appointed held an enquiry in presence of both parties and deliver- 
ed an award. 

The plaintiff-appellant alleged that Nga Kat refused to act, where- 
upon the parties proceeded with the first reference. 

The defendants-respondents denied the refusal and said the second 
reference was still in force and pending, but admitted that after the 
making of the second reference they attended the proceedings of the 


3 


Crusl Second 
Appeal 
No. 119 of 
IQUr. 
Fauly 
gra. 


erro, 


Maunrsc Mytn 


Ve 
Maune Yan 
AuNG. 


22 UPPER BURMA RULINGS. [ 1897— 





Arbitration. 





three arbitrators first appointed and the delivery of their award. They 
also denied the validity of this award onthe ground that all the 
arbitrators were not present at the examination of all the witnesses 
and that the award was the award of one of the arbitrators gnly. 

The first Court found that Nga Kat had refused to act and also that 
the three arbitrators’ award was vood, 

The Lower Appellate Court misunderstood the facts to some extent. 
It assumes thatthe proceedinys of the arbitrators under the first 
reference took place before the second reference was made and speaks 
of “ restoriny the first award,” 

The Court of First Instance very singularly omitted to ascertain the 
date of the second reference or to examine Nga Kat, who would 
obviously have had something very much to the point to say. But it 
is clear enough from defendants-respondents’ own admission, as well 
as from the statements of the witnesses (the arbitrators), that lists of 
witnesses were filed after the parties had returned from Nya Kat, that 
the proceedings ending with the award in question were held after the 
reference to Nga Kat. 

It is absurd to suppose that if Nga Kat had not refused to act, the 
parties would have produced witnesses and attended meetings held by 
the arbitrators appointed under the first reference. 

There is no direct evidence besides the statement of plaintiff- 
appellant himself on oath that Nga Kat refused to act, but there is 
nothing whatever on record to the contrary and the facts just men- 
tioned ‘appear to me to furnish the strongest corroboration of plaintiff- 
appellant’s statement. 

The defendants-respondents try to make out that they attended 
because they were afraid of the AZyothugyz Maung So, but there is not 
a shred of evidence or asingle fact in the case to bear this out. 

Why the parties after appointing the Myothugyd and his two 
colleagues changed their minds and madeareference to Nga Kat 
nowhere appears; but there is nothing to show it was because Maung 
So examined some of the witnesses in the absence of the other arbi- 
trators as is now asserted on behalf of respondents. It is impossible 
that this could have been the reason, because, as we have seen, the 
witnesses were not so much as named till after the reference to Nga 
Kat. 

With regard to the irregularity in examining witnesses, it appears 
that Maung So was authorized by the other two arbitrators to ex- 
amine some of the witnesses in their absence. This was a serious 
irregularity, but not so serious as it would have been if Maung So had 
examined them without the knowledge or consent of the other arbi- 
trators, and the fact remains that it was not objected to by either of 
the parties. Both were present all through and heard the award deli- 
vered without any objection. The award was agreed to and signed 
by all three arbitrators, and the defendants-respondents’ allegation with 


respect to it is untrue. 
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What the defendants-respondents have done is what the losing party 
generally does insuch cases. After losing the case he calls the award 
in question and raises objections which he waived before. 

As far as I can understand any irregularity of procedure may, 
according to the rulings of the English Courts, be waived and | am of 
opinion that in attending and taking part in the proceedings when and 
after witnesses were examined by one or two of the three arbitrators 
in the absence of the others or other, the defendants-respondents 
waived any objection which they might have taken to the proceedings 
on this ground. 

The reference to Nga Kat having failed and the parties having beer 
relegated to the terms of the frst reference, and proceeded with that 
reference, | am of opinion that the award in question was good, and 
should be enforced. 

On this point section 62, Contract Act, and the caseof Manulal 
Koyal v. Thakurdur Kasha* appear to me to be applicable. 

For the reasons above stated I set aside the decision of the Lower 
Appellate Court and restore that of the Court of First Instance. Costs 


follow. 
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Before G.W. Shaw, Esq. 
MA SHWE ME 7 MAUNG TOK THO. 


Mr. Yha Gywe—for applicant. | Mr. Ba Ohn~-for respondent. 
Arbitration—Award—Oimisston to give notice as required by s. 516, Lode of Ctvel 
Procedure, constitutes a waterial irregularity—lf award has to be remitted 
notice should be issued under s. 516 when the awardin its final shape ts filed 
tn Court. 


At the first hearing of a suit brought by respondent T6k Tho against applicant 
Mi Shwe Me, the parties applied to the Court to refer the matter in dispute to the 
decision of two arbitrators under section 506, Civil Procedure Code. Lhe order of 
reference authorized the arbilrators to appoint any one they pleased as umpire, if 
they were unable to agree, and fixed the 1xth August 1goo as the date on or before 
which the award was to be filed in Court. On the 11th August the arbitrators 
asked for further time and an extension was granted tillthe 18th. On the roth 
the parties agreed to and two arbitrators nominated one each by the original arbi- 
trators. ‘he parties were to attend on the 22nd August for delivery of the award. 
On the 25th the parties appeared betore the Court with the arbitrators and the 
arbitrators stating that they could not select an umpire asked the Court to appoint 
one. The Court thereupon appointed an umpire and extended the time till the 
4th September. On the sth September the umpire asked for an extension cf time 
and he was given till the 6th September. On the 6th the award was filed in Court 
and the case was adjourned till the 17th, obviously with the intention of allowing. 
time tothe parties to apply to have the award set aside, but the proceedings did 
not show whether the parties were present or had notice of the award being filed 
in Court or whether notice was issued to them’ under section 516. On the 17th 
September the record did not show that the case was called or any order passed, 
but on the 3rd October the award was remitted by the Court under section 520, 
Civil Procedure Code, for reconsideration of one part of the award. The order 
gave the umpire time till the 4th October. On the date the award was re-sub- 
mitted to the Court and judgment was passed aceordingly. On appeal the decree 
of the Original Court was confirmed. The present application was based on the 
ground among others, that no notice was given under section 516, Civil Procedure 
Code. : 

Held,—that the omission to give notice as required by section 5x6, Civil Proce- 
dure Code, was a material irregularity. 

. Held also,—that the spirit of sections §16-522 of the Civil Procedure Code appears 
to require that if an award has to be remitted the notice to be issued under section 
516 should be issued when the award in its final shape is filed in Court. 

” References — 
I. L. R., 14, All, page 343. 
——_—_— 20, All., page 474. 
—_——3, Mad., page 59- 
11, Mad., page 144. 
——— 15, Mad., page 354. 
3, U. B. R. 1892—18g6, page 9. 

Tue facts are as follows:—At the first hearing of a suit brought by 
respondent ‘Iék Tho against applicant Mi Shwe Me, the parties 
applied to the Court to refer the matter in dispute to the decision of 
two arbitrators, Nga Yan Byoand Nga Yo under section 506, Civil 
Procedure Code. The order of reference authorized the arbitrators to 





1901. ] UPPER BURMA RULINGS. a5 


Arbitration. 


a Sar Se tains ais nn, 








appoint any one they pleased as umpire, if they were unable to agree 
and fixed the 41th August rg00 as the date on or before which the 
awards was to be filed in Court. On the 11th August the arbitrators 
asked for further time and an extension was granted till the 18th. 
On the roth the parties agreed to add two arbitrators, nominated one 
each by the original arbitrators (to assist them). These were Shwe 
Thi (nominated by Yan Byo) and Tha Gyan (nominated by Nga Yo), 
and the parties were to attend on the 22nd August for delivery of the 
award. 

On the asth the parties appeared before the Court with the arbitra- 
tors and the arbitrators stating that they (could not agree and) could 
not select an umpire asked the Court to appoint une. 

The Court thereupon appointed an umpire Nga Pyo (Thugyi of 
Thayettaw) and extended the time till the 4th September. On the 
sth September the umpire asked for an extension of time and he was 
given till the 6th September. 

On the 6th the award was filed in Court and the case was adjourned 
till the 17th ohviously with the intention of allowing time to the 
parties to apply to have the award set aside (Article 158, Schedule II, 
Limitation Act), but the proceedings do not show whether the parties 
were present or had notice of the award being filed in Court or whe- 
ther notice was.issued to them under section 5:6. On the 17th 
September the record does not show that the case was called or any 
order passed, tut on the ard October the award was remilted by the 
Court under section 520, Civil Procedure Code, for reconsideration of 
one part of the award [that contained in list (0), being, as the Judge 
put it, incapable of execution]. The order gave the umpire time till 
the 4th October. On that date the award was re-submitted to the 
Court and judgment was passed accordingly (for the defendant-appli- 
cant to pay Rs, 332 with costs to the plaintiff-respondent). The 
same day defendant-applicant appealed on the grounds that the um- 
pire’s decision was illegal, he not having examined witnesses on oath, 
and having given ear to the representatives of the plaintiff-respondent 
instead of to her representatives and the plaintiff-respondent’s claim 
being barred by limitation, The Appellate Court found that no objec- 
tion had been made in the Lower Court, that no specific allegation of 
misconduct wes ever made, and that technical objections must be held 
to have been waived. The Appellate Court as authority for this view 
cited the case of Mz Mtn Ku v. Maung Tha Nyun.* 


The decree of the Original Court was therefore confirmed. 
The present application is based on the following grounds :— 
(1) That the award was illegal because the reference did not. 
provide for its agreement and gave the Court no power to 
appoint an umpire. ' 





*2U.B.R., 1892—96, page 9, 
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Maune Tés Txo, objection, 
a (3) That the award was invalid by reason of being filed alter 
expiry of the time allowed by the Court. 
(4) That the arbitration by order of the Court was superseded by 
anew agreement signed by parties on x1gth August (or a 
day after date fixed for filing award), 
(5) That no notice was given under section 516, Civil Procedure 
Code. 


The first ground has been withdrawn. It was obviously unsus- 
tainable in face of section 509, Civil Procedure Code, 

As to the second ground this was an objection to the arbitrators’ 
procedure which ought to have been taken ut once, and, if it was not 
so taken, the applicant must be held to have waived it. There is 
nothing on the record to show that she was prevented from producing 
evidence. It is no ground for interference in revision. 

The third ground is not sustainable, [t has been held by the 
Allahabad* and Madrasf High Courts that time may be extended 
even alter the expiry of the period previously allowed, so long as the 
award has not been delivered, and the same view was taken by this 
Court in Mi Men The v. Mi Ték.t The extensions granted in the 
present case were ordered before the delivery of the award. 

The learned advocate for the applicant contends with reference to 
the fourth ground that the agreement of the 19th August was a novation 
of the contract and superseded the reference by order of Court, so 
that the Court ceased to have anything todo with the arbitration 
proceedings, and had no jurisdiction to make a decree unless the 
procedure laid down in section 525, Civil Procedure Code, was followed. 
It is urged that the decree of the Court is void under section 578, 
Civil Procedure Code, the jurisdiction of the Court having been affect- 
ed. Iam of opinion that this objection is not sound. The agreement 
in question distinctly states the parties’ adherence to the “ orders passed 
in their casein accordance with the law” andit does not state 
that the previous arbitration proceedings are superseded, but merely 
authorizes the arbitrators appointed by the Court to select each an 
additional arbitrator and records the undertaking of the parties to 
submit to the decision of the arbitrators thus reinforced. The subse- 
quent conduct of the parties and the arbitrators in going before the 
Court and asking it to appoint an umpire shows clearly that there 
was no intention of superseding the arbitration proceedings under the 
order of Court by new arbitration proceedings out of Court. In a case 
of the kind the Court would have done weil to question the parties 
‘and record explicitly how matters stood, but the omission to do this 





*1.L.R,14 All, 343. |. tL Ra, 15 Mad, 384. 
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in the present case, does not, in my opinion, leave the facts in any Ma Saws Me 
doubt. What bappened was that the parties modified the reference v. ; 
by the addition of two arbitrators to the twa originally named, and Maune Tox Tuo, 
this modification was ratified by the Court when it further extended a 

the time and appointed an umpire at the request of the parties and 

arbitrators on the 25th August. 

It remains to consider the fifth and last objection raisedin the appli- 
cation. The record, as already noted, is defective in omitting to 
show whether the parties were present on the 6th September or had 
notice that the award had been filed, 

In the case of Monji Premji Set v. Maltjakel Koyassan Koya 
fiaji* the parties apparently had notice and were required by the 
Court to file their objections within a few hours, though the law gave 
them 10 days, and it was held: that there was no appeal except on 
grounds stated in section 521, and that the error could only be recti- 
fied on review. 

Ina later case Rangasamt and another v, Muttusamd+ dealt with 
in revision the same Court set aside a decree and ordered a new 
decree to be made after allowing 10 days’ time for objections and 
after hearing any objections that might be made. In this case it was 
held to be a material irregularity to omit to give notice as required 
by section 516. This ruling was followed in Chatarbuj Dosy. Ganesh 
fam} apparently the most recent case. Inthe present case there 
is some ground for the contention that in all provability the parties 
had notice and sufficient notice, but this is not certain, and there is 
another point. 

The spirit of sections 5:6-522 of the Civil Procedure Code appears 
to require that if an award has to be remitted the notice to be issued 
under section 516 should be issued when the award in its final shape 
is filed in Court. 

Here the Court on the 3rd October remitted the award for amend- 
ment and on receiving it back in its amended form onthe 4th October 
immediately proceeded to pass judgment and decree on the same day. 

From this it seems clear that the notice required by section 516 was 
not given, and I think that I ought to follow the course taken in the 
Madras case last cited and the later Allahabad case. 

I accordingly set aside the decree and direct that the first Court 
give 10 days’ notice to the parties under section 516 and pass a fresh 
decree or such orders as appear to be just after hearing any objec-ions. 
which may be made. 

Costs will follow the final event. 





* L.L.R., 3 Mad., 59. 
7 LL.R., 1 Mad., 144. 
} LL.R., 20 All, 474. 
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Civil Appeal Buddhist Law—Divorce. 
No. ax of ; 
i Before G. D. Burgess, Esq. C.8.1. 
ee. MA GYAN z. MAUNG SU WA. 
Mr. HW. N. Hirjee—fer appellant. | Mr. &.C. $. Swinhoe—for respondent. 


Buddhist Law—JMJarreage—Divorce—Cause of action. 
Suit for divorce without division of property. 
Aleld—that under Buddhist law a suit for a bare divorce without partition of 
property will nor lie. 
References :— 

tr Bengal Law Reperts, 129. 

10 Bombay 152. 

Civil Courts Regulation, 4. 

Civil Procedure Code, 42, 

Contract Act, 23 (4). 

Attathankepa Wunnana Kyan, 393. 

HManugyt Dhammathat, Chapter V, 18, 24. 

Manugye Chammathat, Chapter XU, 3. 

Manu Wunnana, pages 29 and 30 (Mr. Justice Jardine’s Notes). 

Mr. ‘Justice Jardine’s Notes on Buddhist Law, II Marriage, pages 8 
and 9. 

Mr, Justice Jardine’s Netes, Appendix A, pages 7 and 8. 

Mr. Justice Jardine’s Notes, Circular Memuranduin 31 of 1882, pages 8 
and 9. 

S.J. and R. L. B,, page 607. 

THIS is a second’ appeal from a decree in first appeal reversing a 
decree for divorce pronounced by the Court of First lastance, 

The parties are Chinesz, the husband, respondent-defendant, b-ing 
a pure Chinaman, and the wife, appvilant-plaintiff, being of half 
blood, by a Burmese mother. 

The evidence was to the effect that the parties were married after 
the Burman fashion, and the decision of the Court of First Instance 
was based on the rules of Buddhist law contained inthe Manugyé 
Dhammathat, 


For the purposes of this suit the parties have the status of Bud- 
dhists, and under section 4 of the Civil Courts Regulation the Bud- 
dhist law as understood in Burma is applicable to the decision of the 
question regarding marriage which is the question for determination 
in the case. 


The Lower Appellate Court has given the following judgment :— 


“The appellant is a Chinaman, and the respondent to whom he was undoubt- 
edly wedded according to Buddhist rites is apparently half Chinese. 

“ There have no doubt been quarrels between the parties over their joint and pri- 
vate property. This had jed to the appellant assaulting the respondent, as he ad- 
mits having done, and to their appearance by mutual agreement before arbitrators 
which resulted in the execution of a document (Exhibit A), which practically amount 
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to an agreement that respondent shall be entitled to aseparation and retain all 
the property if appellant again misbehave. 

« The respondent, having subsequently further occasion to complain of the ap- 
pellant’s conduct, the document (Exhibit 2) was drawn up, 

“In the first place, under section 23, clause (4) of the Contract Act, Cunningham 
and Sheppard’s Commentaries, it is noted that to enter into a bond to avoid mar- 
riage on a certain event happening is not maintainable, and on the same principle 
a bond to provide for the future separation of husband and wife is unusual and 
opposed to morality, and [ am of opinion that the Exhibit A lends no weight in 
the application for divorce and cannot be considered. 

* As to the second agreement, beyond drawing this up I cannot find that any 
action has been taken ; it is morein the form of an application by the parlies to 
certain arbitrators asking them to make a division of tre property and agreeing to 
abide by their decision but no division has been made, and as this was not done a 
suit was filed for divorce. 

“ T am therefore of opinion that the second document (Exhibit B) is not such an 
agreement upon which divorce can be claimed, 

“Tf then the documents cannot be considered, it remains to be decided if appeal- 
lant’s conduct was of such a kind as to justify an order for divorce on the srounds 
of cruelty. 

** There is certainly nothing in the evidence to shew it amounted to cruelty, and 
the appellant pleads justifiable assault under provocation, such as disobedience on 
the part of his wite to carry out his wishes, etc. 

“ Under the circumstances, | reverse the order of the Lower Court and require 
that the cest be divided.” 

The memorandum of second appeal states the following grounds of 
objection to the judgment of the District Court :— 

“1, That the learned District Judge having held with the Court of First Instance 
that there was a valid marriage between the plaintiff and defendant and that the 
defendant had executed a document by which he agreed to allow the plaintiff 
separation upon future ill-treatment, the Lower Appellate Court should have held 
that by reason of the subsequent ill-treatment the plaintiff was entitled to a divorce 
under Buddhist law. 

“2, That the learned District Judge has erred in his view of the law in avoid- 
ance of marriage agreemeats and has wrongly applied the same to a case of 
divorce 

3, ‘Lhat the learned District Judge has erred in finding that document Exhibit 
B is of no value in the suit, whereas it purports to be a reference to certain ar- 
bitrators that the parties both desiring a divorce the arbitrators were to divide the 
property. 

“4. That the defendant having refused to allow the arbitrators to carry out the 
reference for division of property, the plaintiff sued for a divorce, which she was 
entitled to obtain on Exhibit A in a civil suit. 

“5, That the learned District Judge has entirely failed to estimate the evidence 
of cruelty produced before the Court of First Instance and believed by that Court. 

“6, That the reasons given by the learned District Judge for reversing the de- 
cree of the Court of First Instance are erroneous in law and on facts.” 

In so far as the first document (Exhibit A) is concerned there seems 
to have been some misapprehension, and it is not correctly described 
by the Lower Appellate Court as a document “ which practically 
“amounts to an agreement that respondent (plaintiff) shall be entitled 
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“to a separation and retain all the property if appellant (defendant) 
‘again misbehave.” This document is signed by the parties, but it is 
merely the record of the result of theic reference of their differences 
to the village elders, by whom they were admonished to avoid giving 
offence to each other in future and to live together with due affection, 

It is signed by a number of village elders as witnesses and seems 
to be of the nature of the “written engagement openly and before 

See also Atta. Witnesses” spoken of in section 18, Chapter V, of 
thankepa 303. Manugyé as made by a debauched husband to give 

up his evil practices. 

The Lower Court’s citation of section 23, clause (5) (not 4) of the 
Contract Act is therefore irrelevant, and so are the cases quoted in 
second appeal by the learned advocate for respondent, XI, Bengal 
Law Reports 129, and X, Bom. 152. Even if it were otherwise, the 
cases mentioned would not be applicable, for they refer to agreements 
contrary to law ; whereas, if the view taken by the Court of First Ap- 
peal as to the construction of Exhibit A were accurate, the agree. 
ment would professedly be in accordance with the marriage law of 
the parties. 

In the argument of this second appeal, however, what has been 
mostly relied upon as good ground for the grant of a divorce is the 
ill-treatment which the appellant is alleged to have sustained at the 
hands of her husband since the execution of Exhibit A in May 1896. 
It is admitted that the effect of that document is the condonation or 
Wiping-out of such misconduct as may have taken place before that 
time, , 

The evidence is that one day, a quarrel having occurred between 
the parties on a trivial occasion, the husband pulled his wife’s hair, 
boxed her ears, struck her with his fist, and kicked her, and this 
more than once. 

The husband was criminally prosecuted and punished for the 
assault, and on the 14th of November Exhibit B was drawn up 
whereby both parties expressed a desir. for divorce and agreed to re- 
fer the matter and the partition of the estate to certain arbitrators. 
The proposed arrangement fell through as respondent would ‘not 
carry it out, and on 23rd November appellant instituted a suit simply 
for divorce without reference to divisien of property. After obtain- 
ing a decree it appears she brought a separate suit concerning the 
estate, 

, The learned advocate for appellant points to the evidence of the- 
assault, tne fact that it was committed after a formal admonition against 
ill-treatment, the withholding of the appellant's dower, and the re- 
spondent’s consent to a divorce as sufficient proof of such cruelty as to. 
entitle the appellant to the decree originally passed. 

The defence is that a single instance of personal violence is insuffi- 
cient to constitute cruelty, that respondent has already been punished. 
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for it, and that it has been condoned by the appellant continuing 
to live with the respondent as usual aiter its occurrence. 

Various authorities have been referred to in elucidation of the 
guestion as to what amounts to cruelty as a technical term in 
English and Buddhist law—-Mr. Justice Jardine’s Notes on Buddhist 
Law, Ii Marriage, pages 8 and g; Circular Memorandum Wo, 31 of 
1882, pages 8 and g of the notes; and the Manu Wunnana, pages 29 
and 30;S5.J,and R.L. B., page 607; the ‘fanugyé Dhammathat, 
Chapter V, sections 18 and 24, and Chapter XII, section 3; and pages 
vii and viii of Appendix A of Mr, Jardine’s Notes on Marriage may 
also be mentioned. 

The general effect of the several texts on this subject seems to be 
this that where a husband is guilty of misconduct a locus pentten- 
te should be given before he is to be treated as a matrimonial offen- 
der. In Manugye V,18, it is provided that he is to be given three 
such opportunities of amendment by entering into a bond to behave 
better in the presence of Pzxya thamadé¢ which is translated “ scien- 
tific and moral good men,” 

But on the other hand it is equally clear that ‘the wife is not bound 
to give her husband another chance; she can insist on her claim to 
divorce at once. If she takes the latter course, she has a right to a 
half share of the property, while if she prefers the former and her 
husband offends again, she gets the whole of it. And this is the rule 
even although the misconduct of the husband may be of a mild type. 


The translation of Manugyé V, 24, says: 

**It is not only when the one has taken a paramour, or the other a lesser wife, or 
uses violence towards the other, that thereis the right to separate ; and though 
the person whose habits are bad should say he does not wish to separate, it shall 
be considered a separation by mutual consent, and let all the property common to 
both be divided equally between them, and let them have the right to separate.” 

Section 3 of Chapter XII requires combination of adultery with 
cruelty to constitute ground for divorce, which 1s a remarkable’ in- 
stance of correspondence with English law, but such combination is 
not mentioned as requisite in other texts. 


Throughout all the texts relating to the subject of divorce, however, 
the principal ob- 


T i lati f section 3 : 
‘The follwing translation has been made of section 393 of ject of the rules 


the Attathankepa Wunnana Kyan referred to above :— 

Lhe rules for separation between a first married husband 
and wife of the noble class when either of them is guilty of a 
(matrimonial) fault, 

If separation between a first married husband and wife of 
the noble class take place owing to the commission of adul- 
tery by the wife, she shall be sent away with a bare suit of 
Wearing apparel after being made to pay her husband the 
price of her body and damages in the sum of forty ticals of 
silver for the offence committed, all the debts contracted 
during coverture being borne by her, while the property, 
animate and inanimate, belonging to both shall be enjoyed 
by the husband alone. 
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It separation occur owing to the husband taking a Jesser 
wife or concubine, all debts ‘contracted during coverture shall 
be paid by him, and he shalt be sent away with a bare suit 
of wearing apparel, while all the animate and inanimate pro- 
perty belonging to both shall be enjoyed by the wife alone. 

It does not necessarily follow that a decree for separation 
should be given on account of a single act of ill-treatment of 
the wife by. the husband; on the contrary, they should live 
together as man and wife as usual, a definite bond being 
executed by the husband to abstain from the repetition of 
such ill-treatment. [ut if the wife refuse to continue to live 
with her husband, let separation be made in the mode of 
mutual consent, On the other hand, if after their re- union, 
upon the execution of the bond above mentioned, the wife be 
dissatisfied with her husband and again desire to separate, 
let this be done in the mode of mutual consent. If, however, 
the husband retuse tobe bound by a bond and desire to 
separate, let this be done in accordance with the rale of 
separation governing the case where the husband is the 
offender. So, too, if after the re-union upon execution of 
the bond the husband fail to abide by its conditions, let 
there be a separation in accordance with the rule of sepa- 
ration governing the case where the hasband is the offender, 


marriage seems 
to be freedom of 
forming connu- 
bial union and 
equal freedom of 
dissolving it,and 
one of its most 
Salient and pro- 
minent charac- 
teristics is the 
near approach 
which it makes 
towards placing 
husband and 
wife on the same 
level. Itdoes 
not quite do so. 
There are in- 
equalities ac- 


.there is such separation there can b 


cording as it is 
one or the other who suffers from infirmity, physical or mental, or 
commits adultery, or quits the common home, Here human nature 
has been too strong for man’s attempt to introduce artificial equality. 
But ordinarily the ‘rights of both are similar. 

Another striking feature again is the partnership and community 
of property created by this “equality. When the parties wed, the 
spouses, virtually if not literally, say to each other “ with all my 
wordly goods I thee endow,” and this joint ownership is jealously 
guarded beth by written law and by popular sentiment, 

Consequently when husband and wife part there must be a sepa- 
ration not only of heart and hand bu of goods as well, and unless 
» d vorce. 

The tendency of the Dhammat is naturally to discourage 
divorce, but they do not atte:npt to prevent it by absolute prohibition. 
Hasty, reckless, and unnecessary divorces are discountenanced by 
moral suasion and by pecuniary penalty. 

Time is to be given for the correction of faults and the amendment 
of conduct, and “the maintenance of the helpless is prescribed. If 
‘separation is insisted upon without strong or adequate reason, the 
party claiming it unduly is deprived of a part or it may be of the 
whole of the property which would fall to his or her share upon a 
‘divorce for perfectly just cause. 

But that there is any insuperable legal bar to divorce against the 
party desiring it if that party is prepared to surrender all claim to the 
share of the property to which he would otherwise be entitled isa 
Proposition for which there is apparently no sufficient or satisfactory 
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authority to be found in the Buddhist DhAammathats, and to which it 
is doubtlul whether Burmans in general would assent. 

The conclusion to be drawn trom these premises is of course that 
the appellant in suing for abare divorce has mistaken her remedy, 
Her learned advocate has indeed admitted that in his own opinion 
there is but one cause of action for divorce and partition of property, 
and that appellant's proper course was to sue for both together. 

The appellant seems tov be placed in this dilemma—Either the 
decree of the Court of First Instance is bad because it is incomplete 
and imperfect Inasmuch as it does not deal with the property with- 
out doing which there can be no divorce in Buddhist law, or, if the 
decree stands, it amounts to a decree of divo:ce leaving all the pro- 
perty to the husband to whom the wife has abandoned it. 

In the latter case the suit would be superfluous, for the interv.ntion 
of the Court would not be needed at all, either party toa marriage 
being at liberty to withdraw Irom the union upon submission to the 
penalty of forfeiture of claims to the substantial assets of the con- 
jugal association impcsed by Buadhist law in favour of the party 
disinclined to the severance of the nuptial bonds. 

‘There would be no cause of action where there was no resistance 
to the exercise of this privilege, and the assistance of the Courts 
would not ve likely to be required except in the form of a declar- 
ation. 

The appellant by suing separately fora share of the estate has 
shown, however, that this is not the position taken by her. 

This separation of suits was contrary tothe provisions of section 
42 of the Civil Procedure Code, which requires that every suit shall, 
as far as practicable, be so framed as to afford ground fora final 
decision upon the subjects in dispute and so to prevent further liti- 
gation concerning them, and in obedience to this rule the plaint in the 
present action ought to have been returned for amendment under 
clause (iv) (4) of section 53, Civil Procedure Code, if it were not reject- 
ed under the first part ofthe section as not disclosing a cause of. 
action, 

But if | am right in the analysis which | have made above of the 
principles of Buddhist Marriage law, there was no cause of action for 
divorce without and as distinct from division of property, and the 
plaint should either have been rejected for that reason, or, the suit 
tailing by reason of such formal defect, the plaintiff should, under 
section 373, Civil Procedure Code, have been’ permitted to withdraw 
with liberty to bring afresh suit forthe subject-matter of the suit, 
The effect of the order now to be passed will be as if this had been 
done originally. 

The second appeal is dismissed, with costs, the original suit being 
dismissed, but not upon the grounds stated in the first appeal but upon 
the grounds now set forth. 
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Before G: D. Burgess, Esq., € 8.1. 
MAUNG YIN MAUNG v.MA SO. 

Mr. C. G. S. Pillay—for appellant. | Mr. Ba Ohn—for respondent. 
Buddhist Law—Marriage—Divorce—Rule of Buddhist law with respet to the 

disposal of property upon divorce on the ground of wife's adultery, where the 

husbandand wife had been married from youth, but separated, and subsequent- 

ly re-untted. 
«, The parties were husband and wife from their youth, i.¢., beth unmarried before 
they became husband and wife ; but they separited and subsequently re-united. 

The husband afterwards sued for a divorce from his wife onthe ground of her 
adultery, and claimed the whole of the property which belonged to his wife and to 
his wife and himself together. 

‘he Court of First Instance granted a decree for divorce but allowed the husband 
only a portion of the property claimed on the ground that the wife Nad the custody 
of a child of the marriage, who was six years old, and that in order to enable her to 
bring up the child she ought to retain the portion disallowed, 

On appeal by the husband the District Court upheld the decree of the Court of 
First Instance holding that the right of the husband extended only to joint property 
and that the rule ot Buddhist law was penal and not enforceable to the extent to 
‘which it was penal. 

‘Thereupon the husband filed this second appeal. 

The only question for determination was what was the rule ‘of Buddhist law with 
respect to the disposal of property upon divorce on the ground of a wife’s adultery 


. applicable in the circumstances. 


There are two rules of Buddhist law on the subject of divorce for adultery, one of 
-them relating to the case of a husband and wife married from their youth, and the 
other to the case of a husband and wife where there had been a previous marriage 
by one or both, or at least by the wife. Under which of these tivo rules should the 
present case come ? 

‘There seemed to be no previous authorily on the point. 

Held,—on principle that as neither of the parties, though both were remarried had 
married a stranger, but had only re-united with each other, they must be regarded 
.as still the husband and wite of youth, and that consequently the first rule applied. 

Held,—further, reversing the decree of the Courts below, that the rule applied 
without restriction, and that the husband was entitled to the whole of the property 
.claimed. The fact that there was a child of the marriage to be provided for did not 
properly come into consideration in the case at all. 

Ref erences— 
2, U. B. R., 1892—1896, page 716. 
2, U. B. R., 1897—1901, page 28. 
Atthankepa, ss. 324, 379 and 393. 
Manugy? Dhammathat, Chapter XII, page 345, (third edition), ss., 3, 43. 
Wagaru s. 41. 

Tue Lower Courts have entered into matters foreign to the ques- 
-tion which they had to determine. That question simply was what 
was the rule of Buddhist law with respect to the disposal of property 
upon divorce on the ground of adultery bya wife. The fact that 
there was a child of the marriage to be provided for did not properly 
.come into consideration at all. 
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There are two rules of Buddhist law on the subject of a divorce 
for adultery, one of them relating to the case of husband and wife 
married from their youth, and the other to the case of husband and 
wife where there has been a previous marriage by one of both, or at 
least by the wife. In the present instance the parties were unmarried 
before they became husband and wife, but they subsequently separated 
and then re-united, Under which rule should they come? 

No authority has been brouyht forward on this point, and I must 
‘decide it on principle. 

{t seems to me that the reason for making a distinction is plain 
enough and it is this: when a woman has been married before, the 
probability is that she has formed relations through giving birth to 
children or through the acquisition of property, which cught to be 
considered when she has entered into a subsequent union which has 
to be dissolved. 

Although she may be in fault, there are others besides herself to be 
considered, and it would be unjust and cruel to make them suffer for 
her misconduct. 

On the other hand, when the woman has been only once married 
there is nobody tobe considered but herself and the children, and as 
the latter are the offspring of the husband, it is probably immaterial, 
so far as they are concerned, to which parent the property goes, as 
they would eventually inherit from one or the other. 

The same, mutatis mutandis, would apply in the case of a husband 
whom the wife was entitled to divorce for misconduct, 

In the present case then, on the above argument, I find that as the 
parties had married no stranger, but only each other, they must be 
regarded as the husband and wife of youth. 

Consequently the first rule applies and not thé second. 

Next comes the question what is the rule? 

The appellant claims the whole property which formerly belonged 
to his wife or to his wife and himself together. 

The Lower Appellate Court has limited the right apparently to joint 
.property, and has also treated the rule as penal and not enforceable 
to the extent to which it is penal. 

It is not clear what is meant by penal, unless reference is made to 
ithe requirement to pay a fixed sum as compensation, a thing which 
is not under discussion. As to the property intended being only joint 
property, reliance is placed on section 41 of the Wagaru and section 
393 of the Attathankepa, but it does not appear that either supports 
the contention. The former does not seem to refer to adultery but to 
‘some other fault. In the latter it is not certain that the meaning of 
the words used is “joint.” In the translation given in 47a Gyan v. 
Maung Su Wa* the rendering is “belonging to both.” In the original 
the words are “hnit-u-paing,” that is, the property which both the 
parties own, or otherwise the whole of the property. That thisis the 
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real meaning is apparent from other passages in the Aztathankepa 
which have been quoted and translated in the judgment in Maung 
Ték v. Ma Kin* 

The ruling in that case was that the adulterous wife forfeits every- 
thing without reservation. 

If reference be made to the original texts in the Attathankepa, it 
will be seen that words of universal application are employed, and 
the same comprehensive expression of “‘all” is also to be found in 
the parallel passages in the Azanugyé, sections 3 ard 43 of Chapter 
XII. 

I see no reason to doubt that the rule applics without restriction, and 
I also see no obligation on the Courts to import a restriction in regard 
to a salutary provision of the sort. 

On these grounds the decree of the Courts below must be set aside 
and a decree given for the whole property claimed. I understand 
that there is no dispute as to what the property consists of, but if there 
are any questions they can be settled, if necessary, in execution. 

The appellant’s learned advocate does not ask for costs, and I think 
it will be best to make no order as to costs considering that respondent 
must now surrender everything to her husband. 





*2,U_B. R., 1892—1896, page 126, 
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Civil Second 


Fy 8, leston, Esq. 
Before Cop n, Esq Apeat 1 gant 
MA AMI GYI 7» MAUNG HMUT. 1898. 
Mr. C. GS, Pillay—for appellant. | aung Yan Aung—for respondent, Bi 
Buddhist Law—Divorce—Restitution of Conjugal vighis—Divorce by mutual 7899. 
consent. — 


This was a suit for restitution of conjugal rights. The only question that had 
to be decided was whether there had been a divorce. The Court of First Instance 
held that there had been, while the Lower Appellate Court held that there could 
have been no consent to a divorce because the girl’s mother has brought pressure 
to bear, and reyersed the decree of the Court of First Instance. 

If the question had been whether the girl had consented or not, this argument 
would have had some weight, but she did not plead no consent. 

Held—in second appeal that what the Court had te decide was whether there 
was a divorce by mutual consent, It was not necessary that there should be a deed 
of divorce, or that the divorce should have taken place before elders. 

THE District Judge reversed the decree of the iownship Court and 
gave plaintiff a decree for restitution of conjugal rights, The mar- 
riage had been admitted, and I shall not now go into the point which 
appellant tries to raise in this appeal, namely, that the parties were 
not legally married. The question now is, whether there had been a 
divorce. The Township Judge held that there had been; at least that 
must, | think, be accepted as the meaning of his judgment. The 
District Judge says in his decision that there could have been no 
consent to a divorce, because the mother states that it was only after 
she had threatened to disown her daughter, the appellant-defendant, 
that the daughter said she could not bear this, but would divorce her 
husband instead. If the question was whether the girl had consented 
or not, this argument would have some weight, but she does not plead 
no consent. She asserts the divorce by consent, and the plaintiff- 
respondent, the husband, has not alleged that he or his wife were 
forced into a consent. 

The District Judge remarks that there was no deed of divorce and 
there was no independent witness to it, “ and this being the case, I do 
“not think any Court would be justified, on such evidence as there is 
“in holding that the plaintiff had agreed then or subsequently to a 
“ divorce.” 

What the Court has to decide is whether there was a divorce by 
mutual consent, The evidence of this is mainly that of defendant- 
appellant, and of her mother and of her aunt, who were present. It 
is not necessary, so far as I know, that there should be a deed of di- 
yorce, or that the divorce should take place before elders, ‘This trans- 
action took place in Nadaw 1258 (December 1896), two years ago, 
Since that time there has been no intercourse between the parties, 
except so lar as the demand by plaintiff's brother for the child born 
qve months after the alleged divorce goes. The child was eight 
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months’ old when given up to the plaintiff’s brother for the plaintiff. 
These facts, of course, tend to support the assertion that there had 
been a divorce. On the other hand,.to prove that there was no di- 
vorce, the evidence is very slight. J consider that it must be held, on 
the evidence, that there was a divorce by mutal consent. 

The decree of the District Judge is therefore set aside and that of 
the Court of First Instance is restored, with costs, 
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Before AH. Thirkell Whéte, Esq., C18. 
(MA E NYUN wv. MAUNG TOK PYU, 

Mr, C. G.S. Pil/ay—for appellant. | Mr. F, C. Chatterjee-—for respondent. 
Divorce on grounds of husband’s misconduct—Husband previously married— 
wife a maiden at time of marriage—Division of property. 

The plaintiff-appellant sued: for a divorce with delivery of property from her hus- 
band the respondent-defendant. It was admitted that the defendant had been pre- 
viously married and that the plaintifl was a maiden at the time of the marriage. 

It was sufficiently proved that the defendant was a drunkard and a gambler, and 
that he had il-treated the plaintiff. [t was not pruved that there was any property 
other than the separate property of the defendant. 

Afeld,—that the rules regulating the divorce of a husband and wife not previously 
married should be applied to cases in which one of the parties to the marriage has 
been previously married, and the other has not been married before. And in that 
case a wife who obtains a divorce from her husband on the ground of his miscon- 
duct is entitled to one-third of his separate property. 

References 
Digest of Buddhist Law, Volume II, section 261, Dhamasara, 
Selected Judgments, Lower Burma, page 219. 
Manugyé, Chapter XII, section 3. 
Sir J. Jardine’s Notes on Buddhist Law, I (1), page ir. 
Digest of Buddhist Law, Volume IJ, section 264, Pauam. 
Attathankepa, sections 39:—394, 396. 
‘THE plaintiff-appellant, Ma E Nyun, sued for a divorce, with de- 
livery of property, from her husband T6k Pyu. 

It is admitted that the defendant had been previously married, and 
that the plaintiff wasa maiden at the time of the marriage. The 
plaintiff alleged that the defendant, at the time of the marriage, exe- 
cuted a deed whereby he bound himself to abstain from drinking and 
gambling, and made over all his property to the plaintiff as Zanwzn, 
#.@., property given by the bridesroom to the bride at the time of 
marriage for the joint purposes of the married pair.* The arrange- 
ment 1s not an unusual one, as appears from the Lower Burma case 
cited bélowt when the bridegroom has been previously married and 
the bride is a maiden. But the gift in this case is not admitted by the 
defendant, and the Lower Appellate Court has rightly held that it 
cannot be proved, as it is alleged to have been made by a document 
which ought to have been, but was not registered. It must be held, 
therefore, that the property brought by the defendant to the marriage 
remained his payzz or separate property. Except the inadmissible 
document there is nothing to show that it acquired any other character. 

The plaintiff then alleges that the defendant beat and ill-used her on 
many occasions so that she was unable to live with him, and that he 
relapsed into his former bad habitsand became a drunkard, and gamb- 
Jer, I think there is quite sufficient evidence to show that the plain- 
tiffs allegations are substantially correct. She recounts on oath 
specific instances of ‘the defendant’s ‘cruelty, and her statements are 





* Digest of Buddhist Law, Volume I1, section 263, Dhamasara. 
t+ Ma Hla Aung v, Ma E, Selected Judgments, Lower Burma, page 2X9. 
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corroborated as fully as could be expected. It is impossible to ex- 
pect a woman to produce corroborative evidence of every separate 
instance of ill-eusage. But the evidence recorded by the Subdivisional 
Judge leaves no doubt in my mind that the defendant nabitually ill- 


; treated and beat his wife, and that his acts amounted to cruetly in the’ 


| Tegal sense.” 


~The question. therefore, is whether the plaintiff is entitled to a 
divorce, and, if so, on what terms. Both the Lower Courts have con- 
curred in finding the plaintiff entitled to a divorce, and against the 
decree of the Lower Appellate Court to this effect there has been no 
appeal. The Court of First Instance proceeded on the erroneous 
ground that part of the property claimed by the plaintiff, namely, the 
defendent’s half-share of lands known as Yitmabin, Zalékya, Kyaung- 
ye, and Thayettaw, and the whole of Ywataung betel garden, were 
Ranwin. Precisely what view it took of the pony and house, which 
are said to be the defendant’s property, is not clear. Apparently it 
classed them also as kanwin, though the plaintiff claimed them as 


| lettetpwa or jointly acquired property. The learned Judge, without 


citing any authority, decided that the plaintiff was entitled to half of 
this property or rather to its estimated value. But it has not been 
shown that any,of the property is other than the defendant’s payzn, and 
the question for decision in this case is, therefore, to what share, if 
any of the husband’s separate property is a wife entitled, on divorce 
decreed at her suit on the ground ‘of her husband's misconduct, the 
husband at the time of the marriage having been previously married 
and the wife being at the time a maiden. The Lower Appellate 
Court holds that the wife takes no share of the husband’s separate 
property. 

So far as can be ascertained, there is no authority in the texts or 
elsewhere by which this question can be decided. The texis deal with 
divorces between persons who have both been married before ; with 
divorces between persons neither of whom have been previously mar- 
ried ; and in certain circumstances, other than those of the present 
case, between persons of whom only one has been married before. It 
is for the Courts to extract, if possible, an equitable rale from such 
analogies as the texts and decisions may afford. 

I think it may be assumed that the position of the wife in this case 
is probably more favourable, certainly not less favourable, than that 
of the wife when both were previously unmarried or when both had 
married before. I refer for support of this proposition to the remarks 
in Ma Hla Aungy. Ma E* already cited. 

Now in the case cf a separation by mutual consent of two persons. 
never before married, it is laid down that property acquired by either 
husband or wife alone shall be divided into three shares, of which two 
shall be taken by the person who acquired it, and one by the other, 
joint property is equally devided.t If there is a fault on the part of 








* Selected Judgments, Lower Burma, 219, 
¢ Manu gy2, XIL, 3. 
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the husband, and the wife insists on a separation, the division is made ss . pa 


as if both were consenting.* If both have been married before and wayne Tax Prt 
there is no fault on either side, but the separation is by mutual con- 
sent, .each takes the property brought at the time of marriage, and the 
jointly acquired property is equally divided.t The same rules are 
laid down inithe Attathankepa, sections 391—934. Reference may 
also be made to the brief discussion of this subject in Mr. (now Sir 
John) Jardine’s Note on Buddhist Law.t In the Digest | find even 
one text which declares that on a divorce between persons who have 
been previously married, the paye' property shall be treated as /et- 
tetpwa.§ But probably this can hardly be considered authoritative. It 
is, however, clear that itis by no means a matter of course that on a 
divorce by mutual censent each party takes back his or her separate 
property. 

Again, there is a fair amount of authority as to the case in which 
previously married man, not long after his marriage with a maiden, 
diverces her before any property’ has been acquired. According to 
section 396 of the Attathankepa, the wile is entitled to compensation 
and simlar rules are to be found in section 261 of the Digest. In the 
case of such a marriage, it would ebviously be inequitable that a wife 
driven to seek divorce by her husband’s ill-treatment, should be enti- 
tled merely to a bare divorce because there happens to be no jointly 
acquired property. 

It would, I think, be an equitable rule and in accordance with the 
spirit of the law to allow the wife, in a case of this kind, somewhat 
‘more favourable terms than in the case where either party has been 
married before. It is certaintly unjust to give the husband the 
benefit of his previcus marriage and to deprive the wife of the benefit 
of her previous maidenhood, Nor is there any warrant for so doing.’, 
Gut, without assuming the province of the Legislature, it is not pos- 
sible for this Court to say what more favourable terms should be con- 
ceded to the wife in this case. It may, however, be laid down with 
certainty that the decision is within the law, that the rules regulating 
the divorce of a husband and wife not previously marrried should be : 
applied to cases in which one of the parties to the marriage has been 
previously married and the other has not been married before. In 
that case, as | have shown, a wife who obtains a divorce on the ground 
of her husband’s misconduct is entitled to one-third of his separate 
property. The value of the separate property in this suit is Rs. 935. 
The plaintiff is therefore in strictness entitled to property to the 
swalue of Rs. 312, She cannot, however, obtain relief exceeding in 
value, or differing in kind, from that awarded by the Subdivisional 
_Judge whose decree she accepted. 

The decree of the Lower Appellate Court is reversed and that of 
‘the Court of First Instance restored with costs only on the amo-mt 
-decreed in all Courts. 
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Before WH. Thirkell White, Esq. C18. 
U THATDAMA axp U WILATHA » U MEDA ayo U MYIZU, 
Maung lux U—for appellants. 
Buddhist Law—Suit for possession cf a kyaung—Authority of Buddhist eceie- 
siastical authorities in ecelestastical matiers. 

‘The plaintifis sued for a declaration of their right to the ownership ¢f a monas- 
tery and certain land appertaining to it. The Lower Court found that the 7ha- 
thanabaing had declared the monastery‘to be thinetka property and had forbid- 
den the pliaintifis to interfere with it. On this finding the suit vas dismissed. 

On appeal it was urged that the Pakan Jayedaw, by whom the order was is- 
sued, was not the Thathanalaing and that his order has no valicity. 

Aeld—that, until the contrary is established, not oniy the Zhathanabeing in 
Council but also other Buddhist ecclesiastica! authorities bave jurisclivtion in eccle- 
siastical matters. This being so, not only should the Civil Courts be bound by the 
decisions of these authorities in matters within their campetence, but they should 
also abstain from deciding points which fall within the sphere of ecclesiastical 
jurisdiciion. 

References,—Locai Government’s Circular No, 8t ai 1836 52, U. B. R,, r892—<,07 
pages 59 and 72. 

THE plaintiffs sued for a declaration of tveir right to the ownership 
of a monastery and certain land appertaining to it. After framing four 
issues and taking evidence, the Lower Court dismissed the suit on a 
point not put in issue at all and refrained from recording lindings on 
any of the issues. he learned Judge found that the Thathanabaing 
had declared the monastery to be thing¢ka property and had ferbidden 
the plaintiff to interfere with it. Following the rulings of this Court 
the learned Judge held that it was not competeut to him to go behind 
this decision and accordingly dismissed the suit. 

It is obvious that the Court should have framed an issue or issues 
on this point and given the plaintiffs full opportunity of meeting it or 
them. On appealit is urged that the Pakan Sayadaw, by whom the 
order was issued, is not the Thathanabaing and that his order has no 
validity. It is not clear whether this view was presented to the Lower 
Court or whether the plaintifis had a reasonable opportunity of pre- 
senting it. It seems probable that they had no such opportunity, as’ 
they were presented by an Advocate who has made the most of the 
point in this Court and whose clear statement of the case has, | may 
say, been of muci: assistance to me. : 


The rulings which the learned Judge of the Lower Court had in | 
mind are doubtless those in the cases of U Teza and U Pandawa v. 
U Pytnnaya,* and U Te Zeindav. U Tesa and U Pandawa.} The 
former is the leading case or the subject. The ruling is that “ so long 
as the Zhathanabatng in Council as the bead of the church keeps. 
“within his jurisdiction and does nothing contrary to law, tt is not for 
“the Courts to question the correctness of either his orders or proceed- 





* 2,U.B. R., 1892—96, p.59. | 12. U.B, R., 1892—96, p. 72. 
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ings in ecclesiastical matters.’ But the appellants’ contention is 
that this rnling is not applicable to the present case as there is no re- 
cognized Thathanabatng. 1n support of this contention Local Govern- 
ment Circular No. 81 of 1896 is cited, and from this it appears that 
since the death of the TAechanabaing who was recognized by Govern- 
ment ne one has been recognized. as bis successor. 

Admitting for the sake of argument that this is the case, I do not 
think that it profits the appellants very much. In the case above cited, 
the only point formally determined was that authority claimed by 
the Thathanabaing aud Council of Sayadaws as the ruling body of the 
Buddhist church should be recognized by the Courts and that when the 
Thathanabaing ad given a decision on a matter within his jurisdic- 
tion it was the duty of the Civil Courts, not only to abstain from ques- 
tioning the correctness cf the order, but also to give effect to the 
decision, For in that case the plaintiffs obtained the decrer for the 
ejectment of the defendant for which they sued. But the judgment goes 
further than to affirm the ecclesiastical authority of the Thathana- 
batng and Council of Sayadaws. They are said to be the head of the 
Buddhist Church, the Court of final appeal in ecclesiastical matters, 
but they are not the sole authority. As the Judicial Commissioner 
observed : “ In the absence of any procf of different state of things, it 
“ must he taken that the constitution and authority of the ecclesiastical 
‘ heirarchy have been preserved along with the property of the church,” 
The logical effect of the ruling in this case is that the authority of the 
ecclesiastical hierarchy, not merely that of the Thathanabatng and 
Sayadaws, is to be recognized. ‘The constitution of the hierarchy is 
indicated in the letter from the Thathanabatng which is attached to 
the judgment in the case under aiscussion. The fellowing passage 
may be quoted :— 


« The decision of the taikchéks and tarkéks was to be sought for in cases where 
in members of the priesthood within their respective monasteries were concerned, 
and if the parties were dissatisfied with the decision of the said tatkehiks and tazk- 
aks they could appeal to the Sayadaws, whose decision was final. And in cases 
ofthe same description arising abroad, throughout the whole extent of the king- 
dom, the jurisdiction lay first with the gazugchéks, gaingdks and gaingdauks, and 
cases in which one of the parties being dissatisfied wished to appeal had to be 
brought before the Sayadaws, whose decision was final.” 


In the judgment the Hladwé Sayadew is referred to as the ecclesi- 
astic in charge of the quarter of the town in which the monastery in 
dispute was situated. The whole tenor of the judgment is to re- 
cognize the jurisdiction of the Yathanabaing and of.the various duty 
constituted ecclesiastical authorities subordinate to him, 

I see no reason to think that the fact that there is now no Thathana- 
batng, if, as seems probable, that is the case, necessarily puts an end 
to all ecclesiastical authority in Upper Burma, or that the absence of 
a head deprives other ecclesiastical dignitaries of authority within the 
scope and sphere of their several jurisdictions, It would bea very 


U THarpaMa 
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unfortunate state of affairs, if this were so. following the ruling inthe 
case of UY Teza* I hold that until the contrary is established not only 
the Thathanabaing in Council, but also other Buddhist ecclesiastica] 
authorities have jurisdiction in ecclesiastical matters. This being 
so, not only should the Civil Courts be bound by the decisions of these 
authorities in matters within their competence, but they should also 
abstain from deciding points which fall within the sphere of ecciesi- 
astical jurisdiction, As stated in the judgment from which I have 
already quoted, the main question substantially is whether matters 
of that kind can be gone into by the Courts, and the answer is in the 
negative To hold otherwise would be to open the door to serious 
conflicts of jursidiction. in the present case, for instance, suppose 
the plaintifis were to succeed in their suit and the defendants were 
then to refer the matter to the Buddhist ecclesiastical superior who 
has jurisdiction over the monastery in question and were to obtain 
an order in their favour, it would be open to them to sue to eject the 
plaintiffs cn the strength of this order. The Court would then, to 
quote again the judgment in UY Teza's case, have to consider whether 
the order was within the jurisdiction of the authority making it. If 
it was found that the authority had jurisdiction, and if the order was 
not shown to be contrarv to law, the Court would be bound to give 
effect to it, notwithstanding the previous decree in favour of the 
plaintiffs. In the present suit, therefore, the appellants cannot suc- 
ceed. Ifthe order of the Pakan Sayadaw is valid, they are out of 
Court. If it is not valid, they have still to show that their claim has 
been allowed by the ecclesiastical superior, whoever he may be, in 
whom the jurisdiction to decide the question is vested, Their proper 
course is to obtain a decision on their claim by the proper ecclesias- 
tical authority and, if necessary, to sue to enforce that decision, 
The appeal is dismissed with costs. 





* 2, U. B. R., 1892-96, p. 59. 
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U THANWAYA vw. U KETHAYA. 
Mr. H. al. Littéer—for appellant. | Mr. C. G. 5. Pillay—for respondent. 


Buddhist Law—Ecclesiastial Furtsdiction—Suit for ejectment froma monas- 
tery—Appoint nent of Thathanabaing. 


This was a suit brought by a ping yt to eject another péngyr from a monastery 
in accordance with a decision purporting to be that of the Thathanabartug. ‘The 
plaintiff laid his case beforethe Pakan Sayadaw, called the Thamudi Thathanabatng 
and also befcre 12 Saradews, called Vhathanabyn Sayadaws., These authorities 
decided in the plaintiff’s favour, the case being heard ex-parie, The suit was to 
enforse these decisions. The defendant, among other pleas, denied the jurisdic- 
tion of the Pakan Sayadaw and of the Sayadaws who had given the decisions in 
question, The Lower Courts held that the Pakan Savadaw had been duly elected 
and that the Courts should now recognize him as the Thathanabaing, 

Azld,—in second appeal that it was not shown that the Pakan Sayadaw could 
be recognized by the Civil Courts as Zhathanabaing of Burma. 

Held ~also that it was not shown that the authority of the Seyadaws had been 
accepted or recognized. The decision of the Lower Courts accordingly reversed, 


References— 
2,U. B.R, 1892-1896, page 59 
2, U. BL R., 1892— 1896, page 72. 
2, U. B. R, 1892—1896, page 82. 
2, J. BL R., 1897—~—1g01, page 42. 

THIS was a suit brought by one pdngy?, U Kethaya against another 
U Thanwaya, to eject the latter from a monastery at Shwebo, known 
as the Meiktila &yaung, in accordance with a decision of the Zkha- 
thanabaing. 

After stating that the Ayaung in question belongs to the plaintiff 
by right of gift, the plaint goes on to say that the plaintiff first applied 
to the Deputy Commissioner for relief, but was referred by him to the 
Ecclesiastical authorities. Accordingly the plaintiff laid his case be- 
fore the Thamudt Thathanabaing, and also before the 12 principal 
Sayadaws, called Tha'hanabyu Sayadaws. These authorities sum- 
moned the defendant before them, but he failed to appear; and as 
plaintiff's right was established, the Thathanabaing ind the Saya- 
daws gave decisions in favour of plaintiff, but the defendant refuses 
to quit the Jand and Ayaung. Plaintiff prayed for an order of eject- 
ment, 

The defendant denied plaintiff's right and asserted his own, He 
objected to the form of suit; and also denied the jurisdiction of the 
Thathanabatng and of the priests who had given the decisions in 
question. It was also objected that an ecclesiastical decision cannot 
be given ex-parte and further alleged that the suit was res judicata 
owing to a previous civil suit. 


U Tuanwayra 
v 
DU Keraata. 
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The Subdivisional Judge who tried the case framed two issnes: 
first, as to the genuineness of the documents on which plaintiff relied, 
and second, as to the authority of the Thathanabatug and Sayadaws 
to issue these orders. ‘here is no reason to doubt that the order . 
produced purporting to be the decision of the Téathanadbaing is the 
order it professesto be On the second is:ue the Subdivisional Judve 
says in his judyment :— 

* With regard to issue (2) defendant in supporting the affirmative asserts the 
principle that no appointments to the highest position in the Buddhist church is 
valid unless sanctioned by Government. 

This, on the tace of it, is an improbability, nor is it supported by the Circular in 
question, which merely notifies the public that Government, since the late Thatha- 
nabatng’s death, has not sanctioned any authority to make certain ecclesiastical 
appointments. ‘I"his does not imply that sanction is necessary. The reason for 
the issue of the notice is explained above; during the confusion ensuing on the 
death of the late Thathanabaing, contrary orders were issued by different Saya- 
daws, and some of these claimed to be authorized by Government. ‘This state- 
ment is denied by the circular, which does nothing more. [n these days of rumours 
of disestabiistiment, a retrograde policy is not possible. What defendant had todo 
was to show that the present Thathaxabaing was not recognized by a majority 
ot the priesthood ; that he was not the head of the Church in the same sense as his 
predecessors. This he has not attempted to show, and we may assume that he 
cannot. Judgment fer plaintiff follows as a matter cf course.” 


The defendant appealed to the District Judge, Shwebo, who passed 
the following order and remanded the case for further evidence :— 


“It seems to me that there is another issue to be decided betore I can pass final 
orders in the case, and that is, whether the ecclesiastic who now purporis to be 
Thathanobaing can rightly be’ considered to be the head of the Buddhist church 
in Burma. Itis allowed that in the time of the Burmese Government the King 
appointed the Thethanabaing. Now this is not the case ; but it seems to me that 
ifthe present Thathanabaing has been duly appointed such by consent of the 
priesthood, or the leading members of it, or a majority of them, he should be 
recognized as the head of the Buddhist church by the Civil Courts. 

I theretore fix the tollowing issues :— 


First-—How has the present priest, who isactingas Thathanabatug, come 
to exercise such powers * 

Second-—\\ hat was the methed of his election, if any ? 

Third—Were a majority of the leading ecclesiastics in his favour ? 

Fourti—Is he now generaliy recognized as Thathanabaing by the Buddhist 
populdtion and by the priesthood ? 

The proceedings are returned to the Lower Court to record evidence on these 
issue.s” 

The Thamud? Thathanabatug and U Na Gein, the Mogaung Saya- 
daw, had been examined on commission during the trial, and further 
evidence for the plaintiff and for the defendant was taken on the re- 
mand. ‘fhe Subdivisional Judge found that the Sayadaw claiming to: 
be Tarathanabaing had been elected by the majority of leading eccle- 
siastics of Upper Burma, and that he is now recognized as Thathana- 
bazng by the Buddhist laity and priesthood, 
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In his judgment after the further hearing of the appeal the District 
Judge made the following remarks among others :— 

“The last Lhathanabaing came into power when there was a Buddhist King, 
andthe King would naturally if not appoint him, be the authority wha would 
recognize who should be the Zhathonabaing. Now that the British Government 
isthe supreme power in this land, 1 did not think that it has power nor authority 
to appvint a Thathanabaing; but it seems to me that, if a priest be selected as 
Thathanabaing by a majority of the priests, or leading members of the priesthoud 
professing the Buddhist religion, he should be recognized by the Civil Courts as 
Thathanabaing. Otherwise in the future there will be no head of the Buddhist 
church in Burma. 

Issues were therefore fixed by me on this subject and have been heard.” 

The District Judge held that the Pakan Sayadaw had been duly 
elected and that the Courts should now recognize bim as Lhathana- 
éarng in spite of the fact that his election was not unanimous; and he 
held that Government General Department Circular No. 81, dated 3rd 
September 1896, was an executive circular, and left the Civil Courts 
the power to decide whether a certain person should be recognized 
as holding a certain position. he learned Judge further held that the 
question at issue in this case was a purely ecclesiastical one which 
the Ecclesiastical Courts have jurisdiction to decide and that the 
point whether those Courts can give an ex-parte decision was for them 
to decide for themselves; while as a matter of fact defendant admitted 
that he was summoned, but would not attend to the notice. The case 
was also held not to be ves judécata. The appeal was accordingly 
dismissed by the District Judge. 

Insecond apreal in this Court eight grounds are set out inthe me- 
morandum—mainly that the Pakan Sayadaw was wrongly recognized 
as Thuithanabatng in reference to the subject-matter of this suit and 
that the order of the Pakan Sayadaw should not have been enforced 
because of want of jurisdiction and because it was contrary to equity 
and good conscience. The question of res judicata is again raised. 
As to this it may be at once remarked that the question at issue was 
not the same in the former suit asin this one. The partics were also 
not the same, Objections were also raised to the refusal to allow an 
opportunity to cross-examine certain witnesses except on certain con- 
ditions, and to the refusal of plaintiff's witnesses to be cross-examined 
by the defendant’s advocate. 

It is further urged that the defendant did not submit to the jurisdic- 
tion of the Pakan Sayadaw, whose order was passed ex-parte, and that 
the Courts should have gone into the question whether the order was 
lawful and one to which effect should be given. 

In the course of the arguments of the learned advocates in this 
Court the rulings of this Court regarding the duty and power of the 
Civil Courts in Upper Burma ia respect of ecclesiastical decisions 
have been cited, and I will now briefly refer to them, 


In U0 Te Za and another v. U Pytnnya*® it was held that, so long as: 


the Thathanabarng in Council as the head of the church keeps within 
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his jurisdiction ind does nothing contrary to law, it is not for the 
Courts to question the correctness of either his orders or proceedings 
in ecclesiastical matters. 

There was at the time of this decision no dispute as to the title of 
the Thathanahbatng or of the Council to bold the positions they claimed. 
It appears, however, that this ruling is sufficient authority for a Civil 
Court to accept a genuine order of the Thathanabaing in Council with- 
out going, as the appellant in this case asks the Court to do, into the 
merits of the order or into the regularity of the procedure of 
ecclesiastical authorities. There is nothing shown to be unlawful in 
the orders produced by the plaintiff, and the District Judge has given 
sufficient reasons for not rejecting them merely because they were 
passed ex-parte. 

In UTe Zeinda v.U Tesa and another*® an order for ejectment from 
a monastery was upheld, because, according to the ecclesiastical rules, 
the defendants were trespassers; leaving them to their remedy in 
their own ecclesiastical tribunals and possibly thereafter to a claim 
for damages in a Civil Court in case they considered they had been 
dealt with maliciously or unlawfully. 

In U Okgantha v. U Thivtt an award pronounced by ecclesiastical 
authorities appointed by the 7hathanabaing, or head of the Buddhist 
church, for the purpose, was upheld as it appeared that these au- 
thorities kept within the scope of their authority. 

Again, in U Thatdama and another v.U Meda and another ¢ it was 
held that there was no reason to think that “ the fact that there is now 
“no Thathanabatng, if, as seems probable, that isthe case, neces- 
“sarily puts an end to all ecclesiastical authority in Upper Burma, or 
“that the absence of a head deprives other ecclesiastical dignitaries 
of authority within the scope and sphere of their jurisdiction.” It 
was held also that Civil Courts are bound by the decisions of these 
authorities in matters within their competence and that they should 
abstain from deciding points which fall within the sphere of ecclesias- 
tical jurisdiction. It was not necessary in that case to decide whether 
the Pakan Sayadaw was Thathanabaing and had power to issue the 
order on which the defendants relied; because, if it was a valid order 
plaintiffs were out of Court, and if it was not so, plaintiff's had still to 
show that their claim had been allowed by the ecclesiastical superior 
having jurisdiction to decide the question in issue. 

There is no doubt that the question in issue in the present case 
between two monks as to possession of a monastery and compound 
is, as the District Judge held, one for the Ecclesiastical Courts to de- 
cide. This does not appear to be denied. I hold also that the Courts 
-should rot question the correctness of the decision or of the ecclesias- 
itical authority’s procedure, there being nothing unlawful apparent in 
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either : further that the Courts were right, supposing the orders relied 
on to be issued by competent ecclesiastical authority. in enforcing the 
order. Ido not think the order of the Court as to cress-examination 
of the witnesses examined on commission, only after payment of fees 
for commission, was, under the circumstances, unreasonable or illegal. 
The refusal of two of the plaintiffs witnesses when being examined 
on interrogatories to submit to oral cross-examination by defendant's 
advocate and to answer certain questions was perhaps justified. The 
refusal, however, does not tell against defendant, and will be referred 
to again later on, 

The osly questions then remaining to be decided are whether the 
orders of the Pakan Sayadaw as Thathanabaing and of the 11 Saya- 
daws respectively are genuine and whether those who made the orders 
had authority to do so. 

As to the genuineness of the order, Exhibit A, of the Thathanabazng, 
there is no doubt. Asto the order, Exhibits B and C, purporting to 
be that of certain Sayadaws, 11 in number, ro whom the date Thatha- 
nabaing delegated his powers, and so made them the chief authority 
tn such matters, there is very little evidence on the record. The 
order is to the same general effect as the Pakan Sayadaw's, and may 
probably represent the will of the 11 Seyadaws whose names are 
written at its foot, but no Court of law could hold, in case of dispute, 
that U Na Gein, the Mogaung Sayadaw's evidence proves that Exhi- 
bits B and C are the Sayadaw’s order, perhaps owing to the way the 
evidence on commission was recorded. 

The weakness of the evidence as to the authenticity of this docu- 
ment is perhaps the reason that the Lower Courts appear to have lost 
sight of it and to have based their decisions on the order of the Tha- 
thanabatng. 

I proceed then to examine the evidence of the authority of thej74a- 
thanabaing and of the Sayadaws. They are clearly not the imme- 
diate superiors, having locad jurisdiction over the kyaung and lands 
in question. If the order relied on was that of a local Gezngchés, or 
other proper authority having jurisdiction, and was not appealed 
against, there might be no reason for not enforcing it. But the Pakan 
Sayadaw claims authority as the head of the Church, and the 11 Sa- 
yadaws also assert that they are the chiet authority, It does not ap- 
pear that the Pakan Sayadaw and the Council of 11 Sayadaws gave 
their decisions together, or that these decisions have any connection, 
except in so far as they relate to the same matter, and are to the same 
purport. The plaintiff, :t seems, wished to fortify his case, and says 
he laid the matter before the Thamudi Thathanabaing, and also before 
the 12 principal members of the Thathanabyu Sayadaws. The deci- 
sions are dated respectively 4th increase Thadingyut, 1259, and 15th 
decrease 7asaungmén, 1259, B.E., nearly two months’ interval, These 
authorities may be, and not long ago were, it is believed, as a matter 
of history, antagonistic; these 12 Sayadaws who claim authority 
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derived from the late Thathanabazug, having supported a rival candi- 
date, one of therselves, for the office of Thathanabaing. The Mo- 
gaung Sayadaw on cross-examination refused to answer the question 
whether he had the same power now as in Burmese times, as the an- 
swer “would be long.”’ He refused a direct answer as to a question 
regarding the unanimity of election of the 7hamudz Lhathanabaing, 
He refused to answer whether there is any priest besides himself who 
has authority to decide ecclesiastical affairs, and, when asked a ques- 
tion in reference 10 a term used in one of the orders, he replied “ That 
will do; go away.” This witness, the only one as to the 11 Savadaws' 
authority, therefore, gave no assistance in proving that authority, and 
there is absolutely nothing to show that it exists, except the assertion 
already quoted from their supposed decision. 


There was nothing to show that the authority of these Sayadrw 
has been accepted or recognized, whether by Government or by proper 
ecclesiastical authority. It is not shown that they were appointed by 
the late Thathanabaing ; that he had power to appoint them, or that 
their authority survived his death. There was, it is believed, formerly 


.a Thudama Council appointed by the King to assist the Thathana- 


baing ; but the Council of 12 Sayadaws is of different origin. The 
plaintiff, it would seem, doubted whether these Sayadaws or the Tha- 
mudt Thathanabaing, held primary power, since he went to both. 
They cannot both be the chief authorities in the Buddhist hierarchy. 


The evidence as to the 7hamudi Thathanabaing’s authority is that 
of U Nanda, the Thathanabaing himself ; his evidence is very brief and 
he declined to submit to oral cross-examination; that of the Kinwun 
Mingyt, and of U Dhamma Thammi. the Tabayin Sayadaw. They 
prove that at an election a large number of Sayadaws and monks in 
Mandalay, with many of the laity, elected the Pakan Sayadaw as Tha- 
thanabaing, and that he is looked up to as his predecessor was. On 
the other hand, it is clear that the election was mainly, if not almost 
entirely, by priests and laity of Mandalay, and that it was not unani- 
mous even among them. It is a matter of notoriety that this was the 
case. One of the witnesses for the defence mentions in connection 
with the election three different parties, of which one party is com- 
posed of 12 Sayadaws, possibly the 12 Sayadaws already discussed. 


Now, the Thathanabaing used to be appointed by the King, whose 
position is at present occupied by the British Government. It is not 
suggested that the Government has recognized the Pakan Sayadaw 
as Thathanabaing, as it did recognize the position of his predecessor. 
Nor is it shown that there is any law or custom, ecclesiastical or other, 
by which a majority of the Szyazdaws, monks, and laity, of Mandalay, 
or even of the whole of Upper Burma, have any power to elect a Tha- 
thanabaing, who shall thereupon, withcut any recognition or confir- 
mation by Government, exercise powers as head of the Buddhist hier- 


archy. 
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The question this Court has to decide is an important one. If the 
Pakan Sayadaw is now recognized as the head of the Buddhist reli- 
gion in Upper Burma, his lawlul orders, by virtue of decisions already 
quoted, have practically the force of final decrees of our Civil Courts. 
It is necessary, therefore, to do nothing rashly and to examine care- 
fully whether the Lower Courts have in this suit passed orders which 
can be supported on goad, sound authority. I can find no such author- 
ity. There appears to be nothing to prevent another election and the 
consequent appointment of any other Sayadaw to be Thathanabaing 
for a large section of the Buddhist clergy and laity. How could a Civil 
Court act if contrary decrees of rival Zhathanabacng elected by rival 
parties in the same, or different, towns or districts and claiming 
universal jurisdiction, were presented to it for enforcement. The two 
disputants, plaintiff and defendant, may be subject to some existing 
authority having jurisdiction; but it is not apparent that the Pakan 
Sayadaw has such local authority or that hecan be recognized as Tha- 
thanabaing of Burma. The only reason the District Judge gives for 
thinking that a Thathanadacng elected by a majority of Buddhist 
priests should be recognized by the Civil Courts is that there will be no 
head of the Buddhist church in Burma in case he is refused recognition. 
The learned Judge, | think, loses sight among the general and fanda- 
mental questions as to the right of a majority to elect a head for the 
Buddhists, that the election in question was practically only by a ma- 
jority of priests in Mandalay and that their right to elect is not sup- 
ported by any evidence: and also of the fact that for some years in 
Upper Burma there has been no such recognized head. It may be 
matter for regret that there is no head of the Buddhist religion in Bur- 
ma. This, however, is no sufficieat reason why a Civil Court should 
act otherwise than on evidence before it. 

I find then that neither of the decisions on which the plaintiff relies 
are shown to be valid orders of competent ecclesiastical authorities ; 
and, as it ison these orders alone that plantiff at present claims pos- 
session of the dyaeng in dispute, his suit must fail. The decrees of 
the Lower Courts are reversed and plaintiff's suit is dismissed with 
costs, 
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Before H. Thirvkeli White, Esq., C2. 
WUN CHIT ayp MA BWIN ov. U ZAWTA. 
Ms. C. G. S. Pitlay—for applicants. { Mr, F. C. Chatterjee—for respondent, 
Duly constituted Buddhist ecclesiastical anthority-—Decision of—enforceable by 
Civil Court. 

The applicants sued to enforce an order of the Tabayin Sayadaw. The respon- 
dent, though only served, did not appear. After taking evidence the Additional 


Township Judge passed a decree for the plaintiffs. Some days afterwards, having 
received a later decision, the Additional Township Judge cancelled his ex-parte 


order and declined to execute the decree. 7 
Hfeld,—that in dealing with cases of this kind the Court have to ascertain that 
the matter is one within the jurisdiction of the Buddhist ecclesiastical authority 


and that a duly constituted authority has given a decision. 

Also—that it is not necessary that a decision in a matter within his jurisdiction 
by a duly constituted ecclesiastical authority should be confirmed by a Civil 
Court. The duty of the Civil Court is to enforce it, if it is shown to be a decision 


enforceable under the rulings. 
References :— 
2 U. B. R., 1892-96, page 59. 
2 U. B. R., 1897-1901, pages 42 and 45, 

THE applicants sued to enforce an order of the Tabayin Sayadaw 
directing the respondent to remove from the applicants’ land. The 
respondent was duly served, but did not appear. After taking evidence 
the Additional Township Judge passed a decree for the plaintiffs in 
terms of their plaint. Some days afterwards, having received what he 
describes as a ‘‘later decision of the Thathanabaing,” the Additional 
Judge cancelled his ex-parte order, as he expresses it, and declined to 
execute the decree. It is quite clear that the Additional Judge had 
no power to make this order, The ex-parfe decree could be set aside 
only on appeal or revision, or by the Court which passed it in accord- 
ance with the provisions of sections 108 and 109 of the Code of Civil 
Procedure. It would be sufficient for the purposes of this application, 
if] wereto deal with it merely on‘the above grounds. The order, 
dated the 2gth May :g00, was altogether #dtra vzres. 

But as there seems to be some misapprehension in the matter, I 
think it may be convenient if I explain the state of the law as regards 
the jurisdiction of the Courts in Buddhist ecclesiastical matters. In 
U Tezav. U Pytnunya® it was clearly held that a Civil Court can and 
should give effect to the decisions of duly constituted Buddhist 
ecclesiastical authorities in ecclesiastical matters. In U Thatdama v. 
U Medat this ruling was explained as meaning that not only the 7ha- 
thanabaing but also other duly constituted ecclesiastical authorities 
had jurisdiction in ecclesiastical matters and that the jurisdiction of 
Sayadaws, Gaingoks, &c., was not affected by the mere fact that there 
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might not happen tobe at the time a recognized Thathanabazug. \n 
U Thanwaya v. U Kethaya* these principles were affirmed and it was 
held not to be shown that the Pakan Sayadaw could be recognized by 
Civil Courts as the Yhathanabazng. This last ruling seems to have 
been entirely overlooked by the Juages who have dealt with this case. 
In dealing with cases of this kind, the Courts have to ascertain that 
the matter is one within the jurisdiction of the Buddhist ecclesiastical 
authority and that a duly constituted authority has given a decision. 
But in view of the ruling last cited, the authority of the Pakan Saya- 
daw as Thathanabatng cannot be recognized by a Civil Court. What 
jurisdiction he may have as Pakan Sayadaw is another question, 

I note that Civil Miscellaneous Case No. 5 of 1900 in the Kyauks® 
Township Court is unintelligible. It is not necessary that a decision 
in a matter within his jurisdiction by a duly constituted Buddhist 
ecclesiastical authority should be confirmed by a Civil Court. The 
duty of the Civil Court is to enforce it, if it is shown to be a decision 
enforceable under the rulings cited above. 

The order of the Additional Township Judge of Kyauksé, dated the 
29th May 1900, in Civil Regular Suit No. 30 of 1900 is quashed. The 
respondent will pay the costs of this application, 
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Buddhist Law—Gift. 


Before G. D. Burgess, Esg., 8.1. 


MA PWE zv. MAUNG MYAT THA, 


Mr, Ba Ohn—for appellant (plaintiff). Mr. C. G. S. Pillay--for respondent 
(defendant). 


SeconD APPEAL, 
Buddhist Law—Gift by Buddhist monk—Under Buddhist lew a layman upon 


embracing a religious life becomes ipso facto divested of all property, which 
thereupon vests as it would upon his divorce or decease. 


Tue husband of the appellant-plaintiff leit her and his child and gave up his 
condition of a Buddhist layman in order to live the religious life of a Buddhist 
monk. Subsequently he madea gift of certain land which he possessed before 
entering the monastery to the respondent-defendant, whom the appellant sued for 
the recovery of the land on the ground of the invalidity of such gift, 


The appeliant-plaintiff’s suit was dismissed as was also her first appeal. 


In second appeal all questions were abandoned on both sides, except the single 
question of law arising out of the state of facts mentioned above, z.e., whether a 
man by becoming a Buddhist monk ceases zpso facto to own property of which he 
was possessed before he abandoned his lay condition ? Or, in other words— 


Does a Buddhist layman upon conversion into a religious person die a civil 
death in respect of the ownership of property possessed as a layman ? 


There appears to be no text expressly declaring what becomes of a man’s pro- 
perty when he embraces a religious life, but the sacred books indicate what hap- 
pens by clear enough implication. 


Aeld—that appellant’s husband retained no interest in the property in suit after 
becoming a Buddhist monk. 


Decree reversed with costs. 
References. 


Life of Gaudama by Bishop Bigandet 2422, 249, 255, 276, 285. 
Maungye V 27. 

X 63. 4 

Notes on Buddhist Law (Sir J. Jardine’s) V. 

Sacred Books of the East X 88 (Mahavagga Sabhiyasutta). 
-———— XII 18 (Notes to Patinokkha Nissagiya Pakittiya Dhamma). 
—— ———X III 103 (Mahavagga I, 7, 3). 

———— XIII 143 (Mahavagga I, 22, 18). 

———X!1 199 (Mahavagga I, 46). 

XIlI 210 (Mahavagga I, §4,5). 

XIX 51, 62, Fo-Sho-Hing Tsan King. 
ewan XX XV 20 (Questions of King Melinda), 

cress XXXV 50 (Questions of King Melinda). 

The Burman by Shwe Yo, Volume I, page 13o. 

Wunnanc, 75 e seg. 
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IN this second appeal all questions have been abandoned on both 
‘sides, except the single one arising out-of the following state of facts, 

The husband of the appellant-plaintiff left her and his child and 
gave up his condition of a Buddhist layman in order to live the reli- 
gious life of a Buddhist monk. Subsequently he made a gift of certain 
land which he possessed before entering the monastery to the respond- 
ent-defendant, whom the appellant has sued for the recovery of the 
land on the ground of the invalidity of such gift. 

These are all the facts essential for present purposes, and the ques- 
tion of law which arises out of them is whether a man by becoming 
a Buddhist ‘monk ceases zpso facto to own property of which he was 
possessed before he abandoned his lay condition. Or the question 
may otherwise be expressed thus. Does a Buddhist layman upon 
conversion into a religious person die acivil death in respect of the 
ownership of property possessed as a layman? 

The argument has touched upona further question, namely, whether 
a Buddhist monk can make such a gift as the present, but I think the 
decision of the case must proceed upon the answer to the first ques- 
tion alone. If the gift were set aside as invalid on the second ground, 
the effect would be to restore the property tothe husband, who has 
‘not been made a party to the suit which has been brought by the wife 
for possession by herself. ‘ 

A doubt has been suggested whether the case fallsunder the pro- 
‘visions of sub-section (z} of section 4 of the Civil Courts Regulation 
asone “regarding succession, inheritance, marriage, or caste, or any 
religious usage or institution ” so as to make Buddhist law applicable, 
but the matter need not be discussed, because, whatever view might 
be taken as to the correct construction of those words, it is certain 
that Buddhist law must be looked to for enlightenment on the point 
for determination, 

Various passages from Buddhist text-books have, therefore, been 
adduced in support of the arguments, but they are not all such as ap- 
pear pertinent to the real issue. 

There appears to be no text expressly declaring what becomes 
of a man’s property when he embraces a religious life, but the sacred 
books indicate what happens by clear enough implication. 

Thus in Asvaghosha’s Buddhakarita, or Life of Buddha, it is said, 

or ; 360: Therefore, he prayed to leave 
ap tl Molar Sacred the world, desiring to find ‘ true de- 
ooks of the East, XIX, 51. liverance, His royal father hearing 
the words ‘ leave the world’ was forthwith seized with great’ heart- 


trembling.” | 
And again, 437-439, “‘ My vety ancestors, victorious kings thinking 
Pace 6 (their throne) established and immove- 
a anit able, have handed down to me their 


kingly wealth. 1, thinking only on religion, put it all away; the royal 
mothers at the end of life their cherished treasures leave for their 
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sons, tnose sons who covet much such worldly protit ; but I rejoice to 
have acquired religious wealth.” 
So inthe Questions of King erage tn pale es to 
. enter the holy order, Is parents 
S. B. E. XXXV 20. gave their ess for they shed 
him to learn the hymn, even at the cost of retiring from the world.” 
In the Mahavagga, 1 7, 3, it is related that : Non-human beings 
S. B. E. XIII 103 opened the gate, in order that no be- 
Sheer ; ing might prevent Yasa_ the noble 
youth’s leaving the world and going forth into the houseless state.” 
S.B. E. X88 The Mahavagga Sabhiyasutta de- 
ae onee : scribes a Bhzkkhu as one who, among 
other things, ‘‘ lives after having left behind both gain and goods.” 
In King Melinda’s Questions harass- 


Page so. ment from debt is given as one of the 
motives for joining the order, and 
Mahavagga I 46. Gaudama madea tule that no debtor 


was to receive ordination. 
Asimilar prohibition was laid down against the reception of a 
son without the permission of his 
parents. 


So complete was the divestment of 
S. B. E, XIU 18. Notes to property that a Bhzkkhu had not even 


Patimokkha Nissagiya Pakitliya « 4 separate personal ownership over 
Dhamma. his robes.” 


Mahavagga I 54, 5. 


The observations of Bishop Bigandet in his notice on the Buddhist 
monks, appended to his Life of Gaudama, are to the same effect. 


He says of the Burman pdéngyts : “ They are the strict followers. 
of Buddha, who like him, have re- 
nounced the world.” ....cc.senecssscteeee 


“ His (the Buddhist monk’s) complete separation from the world 
had broken all the ties of relation- 
ship. The double vow of strict poverty 
and of celibacy, cutting the root of cupidity and sensual enjoyments, 
precluded him from aiming at the influence and power which is con-- 
ferred by wealth and rank.”,........... 
Like Buddha himself, he parts with his family, relatives, and 
P es friends, and seeks for admission into 
ngE abn: the family of the perfect ; he aban- 
dons and leaves his home to enter into the asylum of peace and 
retirement ; he forsakes the riches of this world to practise the 
strictest poverty.” 


Atthe Kammawa service of ordination the candidate has to declare 


Page 276 that heis free from debt and has his 
> : parents’ consent. 
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And after admission to the order, ‘‘ Humility, poverty, self denial, 
and chastity are to him who has re- 
ceived the order of Paascn cardinal and 
most essential virtues, which he ought to practise on all occasions.” 

The following account given in ‘ The Burman,” by Shwe Yo:—In 
the Lord Buddha's time, when a man 
adopted the faith, the requisites were 
belief in his teaching, a willingness to live in poverty and chastity 
and under strict rules. All the applicant had to do was to renounce 
the ordinary pursuits of life, give up all his goods, take the vows, and 
he was forthwith a member of the 7Ainga. From that time forward 
he lived in poverty, was dependent upon alms for his food, and upon 
charity fora shelter for his head; he was a AShrkku, a mendicant, 
and only those who were such were Buddhists. But as the believers 
increased it was evident that all could not wholly adopt the religious 
life. Many had faith, but not faith enough to support them in the 
strict rule of the society, and soon Buddhists became divided into the 
two classes of laymen, who adopted and believed in the religious tenets, 
and the religious, who abandoned the world entirely and strove only 
to lead the higher life.” 

In modern days the Burman Buddhist monk’s vows of poverty sit 
t lightly on him, as is well-known, and 
as is recognized even in the Dhamma- 
thats (see Manugye X 63 and Wunnana 75 ef seg.). But it seems 
clear enough that his possessions must have been bestowed upon, or 
acquired by, him after ordination. 

Even Gaudama himself accepted the dedication of a garden from 
the King of Magadha. His Holiness 
the Pope could not be expected to 
support himself by the labour of his own handsafter the fashion of 
the Apostle Paul. 

But there can be no doubt that such relaxation of ancient austerity 
has to be confined within reasonable limits, and that it does not ex- 
tend tothe renunciation of the world involved in the formal adoption 
of the religious life. The service of God and Mammon cannot be 
combined, To retain the sensual enjoyments of the secular and at 
the same time to pretend to the sanctity of the sacred life would be to 
turn the whole thing into asham and farce, and would be unquestion- 
ably offensive to popular sentiment. 

And what would become of a man’s liabilities and of his duties to 
wife and family or others dependent upon him? 

Could a suit be brought against a péugy? for maintenance, or pro- 
ceedings taken under section 488 of 
the Code of Criminal Procedure ? 
What the Dhammathat lays down is—“ If a husband who has a wife 
becomes a Xakan, she must wait seven days ; if after seven days the 
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Rahan shall return to the world, he shall not claim her as his wife; 
let the wife have a right to take a husband.” 

* So that ordination operates in the same way as death, or divorce 
when there is no fault on the side of the wife.” 

Ifa man could carry his property with him into a monastery, why 
should hesnot also be at liberty to take his wife as well? But the day 
has not yet come when any one would venture to support the latter 
proposition ; nor, so far as it rests with me to interpret the law, has it 
come for the former to stand either. 

Ifa man wants tokeep his goods, he must keep his ills too ; re- 
sponsibilities must go along with the rights. 

I find accordingly that appellant’s husband retained no interest in 
the property in suit after becoming a buddhist monk, 

To whom the property belongs is not now the question. 

Appellant hasthe uecessary status by reason of possession or other- 
wise to claim the decree for recovery of the land from defendant 
which is now given her, the decree of the Courts below being reversed 


with costs. 
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Before G. D. Burgess, Esq., C.8.1. 


MAUNG SHWE THWE v. MA SAING. 
Mr. Ba Ohn—for appellant (defendant). Mr. A. N. Hirjee—for respondent 
(plaintiff), 


Buddhist law—Gift—Vaiidity-——Necessity for strict proof, especially of transfer 
of possession, which ts the crucial test. 


Seconp APPEAL. 


J HE case as described by the Court of first Instance was as follows :— 

“ This is a suit by Ma Saing to obtain half the property of Ma Mya Ywe, her 
aunt (deceased), under a deed of gift, dated 22nd August 1894. The deed of gift 
is filed. It has already been produced in another case and the Collector has cer- 
tified that the duty and penalty have been paid. 

The defendant Maung Shwe Thwe is the adopted son of Ma Mya Ywe. He 
was adopted long ago after marrying her daughter, but has not lived with her for 
many years. He went to liveat Aneinand Ma Mya Ywe lived with her nieces 
Ma Saing (the plaintiff) and Ma Tin, staying with each a month or two, but mostly 
putting up with Ma Saing. When Ma Mya Ywe’s husband died, the defendant, 
as 4ittima son, inherited all his property. I donot know that he had a tight to 
the whole during the lifetime of Ma Mya Ywe, but it is admitted that he got it. 
Therefore, when Ma Mya Ywe felt herself to be getting weak, she is said to have 
determined toshare her own property between her nieces, Maung Shwe Thwe 


Civil Second 
Appeal No, 199 a7 
1897. 
January 
28th, 

1898. 


having received her husband’s property and the nieces having cared for her many 


years. ie ae 
For this purpose, on 22nd August 1894,a deed of gift is said to havebeen exe- 


cuted, giving to her nieces all herland and property. It is this that the present 


claim is founded upon. 
Issues have been framed (1) as to whether it was actually executed, (2) as to 


whether therewas any legal impediment to its executicn, and (3) as to whether 
the property was actually handed over. 

The deed was executed before many witnesses, who have been called. ‘Their 
evidence is quite satisfactory and clear. Ihave no doubt thatthe deed was exe- 


cuted. 

As to the second issue, no reason has been alleged why Ma Mya Ywe should 
not deed her property if she wished. 

After the deed was written, Ma Mya Ywe produced the title deeds of the land 
and handed them over to Ma Saing, saying she had better take them now. She 
took them and eventually they found their way into Ma Tin’s possession. She is 
the cther niece. This seems to me to be good delivery. 

Tenants have been called to show that they were never told that the property 
had changed hands. Their evidence is nct very clear, but onthe whole I think 
the balance of evidence is to the effect that Ma Mya Ywe did wishit to be under- 


stood that her nieces had entered into pussession, 
Ma Mya Ywe died in January 1896. Matters have been introduced into the 


plaint and the written statement as to who performed the funeral ceremonies, as 
to Maung Shwe Thwe’s position as Aittima son and so on, I have framed no 
issues on these matters. Thisclaim rests upon the deed of gift andthe other 
matters are not material. 

In April 1896 the defendant, as éittzma son, obtained letters of administration, 
and since then there has been a struggle for possession of the fields. 


Maune Suwe 
THWE 


U, 
Ma Sane. 
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I hold that the deed of gift is fully proved and is valid. The three issues are 
all decided in favour of the plaintiff and a decree for the full amount is given with 
costs, 

This decree was upheld in first appeal. 


Decree reversed, The actual parting with possession of property is the only true 
test of the completion of a gift, and Bsurmans evade that final and crucial test if 
they possibly can. 

The result is that, asa general rule, a genuine gift is not commonly made, except 
for religious purposes and under special circumstances. 

The safest course in all matters of this kind is to insist on strict proof, and in 
this case the evidence was most unsatisfactory. 

IT isa pity that the Lower Appellate Court did not go more deeply 
into this case and save the parties the expense and trouble of a second 
appeal. 

This case, as tried, turns solely on the validity of an alleged giit. 
There were- other points in the case, but they have not been tried, 
and, even if they ought to have been tried, whichis not certain, it does 
not seem possible to bave them tried now, after the way the case has 
been dealt with, without a great deal of inconvenience and contusion. 

The plaintiff and the plaintiff's cousin Ma Tin may havea claim 
to the estate as relatives of deceased, but Ma Tin has now been struck 
out of the case and that question could not be disposed of without 
her. 

The suit has therefore been confined practically to the cause of 
action arising from the deed of gift, and the cause of action, if any, 
arising from heirship is not in any way under trial in these proceed- 
ings. 

The Court of First Instance was satisfied that all the conditions 
necessary to give validity to the deed of gift were fulfilled. 

I doubt very much whether this was so, and the learned Advocate 
for respondent, although he supports the gift in this instance as he is 
of course bound to do, admits that on general principles considerable 
strictness is requisite in connection with the proof of gifts. 


In the first place, the déceased was ill at the time of executing the 
gift which itself is a very rough document and merely signed with a 
mark, and the plaintiff's third witness, Thi La, admits that it had to be 
read over twice or thrice before she understood it. 

That alone is a circumstance to make a Court hesitate to accept 
such document. 


In the second place, the language of the document makes it at least 
doubtful whether immediate effect was contemplated. It isa most 
common thing for Burmans to hold on to their property to the last 
moment, and to make arrangements for retaining itif they should re- 
cover. 


The ambiguous expressions of the instrament may have been used 
under an idea of this kind, 
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The instrument does not specify the property, nor even mention 
the papers or paradazhks relating to it. ‘ 

These are said to have been made over to plaintiff, but deceased 
was living with her and little or no importance can be attached to her 
taking charge of them. 

For the same reason little importance attaches to the delivery of 
paddy to plaintiff. When deceased was so unwell as tobe able no 
longer to look after her own affairs, she would naturally make over the 
‘crops to plaintiff and her cousin, to whom some was also sent. It is 
stated, too, that deceased had no granary of her own. 

If the intention had been to transfer possession, than it should surely 
have been done in Wagaung in the rains, andnot after the harvest. 
The very fact that the farmers had to take orders for the disposal of 
the rent in kind from deceased, shows of itself that deceased could not 
have parted with possession. 

Actual parting with possession is the only true test of the comple- 
tion of a gift, and as 1 have observed above, Burmans evade that final 
and crucial test if they possibly can. 

The result is that, as a general rule, a genuine gift is not commonly 
made, except for religious purposes and under special circumstances. 

Iam ready to believe that deceased desired to benefit her nieces, 
but I am not satisfied that she carried her intentions into legal effect, 
and itis the safest Course, so as to avoid dangerous precedents, to 
insist on strict proof in all matters of this kind. 

So far as this Court can enable her to do so, the respondent-plain- 
tiff is left at liberty to prosecute any claim she may have independent 
-of the gift set up, but her suit founded on the gift cannot be allowed 
to succeed or the decree granted in it to stand. 

The decree of the Courts Lelow is reversed and the suit dismissed 
~with costs, 


Maune Sew: 
Tuwk, 


‘Me 
Ma Saine, 


Civil Second 
Appeal 
No. 209 of 
1899. 
November 
29th, 
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Before H. Thirkell White, E'sq., C.1.£. 


1. U AWBATHA. 
2. U THUDATHANA. 

U THATHANA vy, \: MAUNG SHWE HMAW. 
i. MAUNG SHWE HLAW. 


Mr. H, N. Hivjee—tor appellant. | Mr. C. G. S, Pillay—for respondents, 
A gift by a Buddhist monk to take effect after his death is invalid. 


The plaintiff-appellant sued for possession of certain land and trees, alleged to 
have been given him by U Nyana, deceased. The plaintiff also asserteda claim 
on the ground that he was the eldest disciple of the deceased. 

Held—that a gift made by a Buddhist monk not accompanied or followed by 
delivery of possession, and interded to take effect only on the death of the donor 
is invalid? 





Eeferences :— 
$.].L.B., page 70. 
2, U.B.R., 1892—96, page 397- 
2, U.B.R., 1897—1901, page 59. 
Digest of Buddhist Law, section 339. 
Manu Wunnana Dhammathat, section 78. 

THE plaintiff-appellant, U Thathana, sued for possession of certain 
land and trees, pa:t of the estate of U Nyana, deceased. ‘lhe basis 
of the claim was an alleged gift by U Nyana inthe year 1244 B.E., 
but the plaintiff also asserted a claim on the ground that he was the 
eldest disciple of the deceased, 

The plaintiff alleged that in the year 1244 B.E. the property in 
dispute, with some other land, was given by U Nyana to himself, U 
Alawka, U Adeksa and UE Thi, as Seduthandaka, by which I un- 
derstand is meant a gift for the joint and common use of four persons 
with succession by the survivors of the four doneces, till ultimately the 
estate would fall to the last survivorsofthefour. The plaintiff claimed 
to be the sole survivor of the four donees. 

The first and second defendants claimed to holdthe property under 
a gift made in the year 1255 B.E. They denied the gift to the plain- 
tiff or his right to succeed as eldest disciple. They questioned also. 
the validity of the gift, tf really made. 

The first ground of appeal is that the matter of the suit is res juat- 
cata. In a previous suit, the first and second defendants sued to 
recover from the plaintiff part of U Nyana's estate. They relied on 
the gift which they have pleaded in this case. The Lower Appellate 
Court held that the gift was not proved and that “on the other hand 
“ the verbal gift accompanied by possession to U Dwe as chief pupil. 
‘Cof U Nyana was clearly and indisputably established.” The decree 
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based on this judgment was set aside by this Court in Second Appeal 
No. 101 of 1897 and the case remanded for re-hearing. In its second 
judgment, the Lower Appellate Court held that there was no valid 
gift with transfer of possession to the then plaintiffs, the present 
respondents. It gave no decision on the validity of thealleged gift 
to, or contract with, the then defendant, the present appellant. Against 
the decree on this judgment an appeal was lodged on the sole ground 
that evidence had been improperly excluded. This ground being 
not established, the appeal was dismissed. 

On the above facts, 1 am of opinion that the present suit is not 
barred by section 13 of the Code of Civil Procedure. In the first 
place, the property in suit is not the same as in the previous suit, In 
the second place, the. matter substantially in issue in the former suit 
was the validity of the gift of 1255 B.E,to the respondents. In the 
present suit, the matter substantially in issue is the validity of the 
gift of 1244 B.E. to the appellant The finding in the first judgment 
of the Lower Appellate -Court on the latter point was not necessary 
for the decision of the suit, Inthe third place, the first decree of 
the Lower Appellate Court was set aside. In the second judgment, 
the question of the present appellant's rights was advisedly left un- 
determined, It cannot therefore be held that there has been any 
final decision as to the validity of the gift of 1244 B.£, 

The appellant’s claim to the estate of U Nyana on the ground that 
he was the eldest disciple of the deceased has not been raised in this 
appeal. It is not necessary for me to discuss the law on this point, 
Imay say, however, that, in my opinion, the appellant failed to show 
that he was the eldest disciple of the deceased. 

The appeal was argued mainly on the question of the validity of the 
alleged gift of 1244 B.E. aad that is doubtless the point for decision. 

It is urged that the case should be decided, not in accordance with 
the Buddhist law applicable to laymen, but in accordance with the 
Wintya law. It does not appear that any case of a precisely similar 
nature has been dc cided either in Upper or Lower Burma. But as 
regards the law which should be applied, it must be remarked that this 
is not a case of succession or inheritance, nor has it been urged that it 
is a case regarding any religious usage or institution. In the case of 
Ma The v. Ma Nu,* a doubt was expressed by the learned Judicial 
Commissioner whether the Burmese law on the subject of gifts is abso- 
lutely binding on the Courts. The doubt does not seem to have been 
definitely resolved in that or any latercase. Ona _ strict construction 
of section 13 of the Burma Laws Act, 1898, it does not seem that the 
Buddhist law is necessarily applicable. But doubtless the Courts 
would pay due regard to thatlaw in dealing with cases of this kind 
from the standpoint of justice, equity, and good conscience. 





* S.J. L.B,, 70. 
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On the assumption, therefore, that the Buddhist law, if not abso- 
jutely binding, may be taken as a guide, the points urged in this appeal 
may be considered. It is advanced that, among Buddhist monks, pos- 
session was not necessary to validate the gift, and that the gift made 
in 1244 B.E. was irrevocable. So iar as the published rulings show, 
the Buddhist law on the point has not been definitely declared. There 
is abundant authority for the position that among laymen, transfer of 
possession is necessary to render a gift complete and irrevocable. The 
cases on this point which may be cited are Maung Hmou v. U Cho * 
and Shwe Thwev, Ma Saing.t Among monksit may bedifferent. In 
Civil Appeal No. 101 of 1897, which is one of the cases in this Court in 
the former litigation already mentioned ; it is said: “ It is admitted by 
“ the learned advocates on both sides that a gift is incomplete without 
“transfer of possession, whether it be lay or ecclesiastical.” This 
cannot be taken as a final decision of the point, though it indicates the 
view hitherto taken by this Court. The matter is therefore not con- 
cluded by authority. 

The coart of First Instance has found that there was a qualified gift 
to the appellant and three others in the year 1244 B.E. The learned 
Judge held that “ there was no transfer of possession” and that “ the 
“ transaction seems to have been little more than an informal promise 
“ that the donees should enter into possession on U Nyana’s death.” 
The Lower Appellate Court appears to be in doubt whether cven so 
much was proved. But the learned District Judge is in error in sup- 
posing that neither of the two persons who are said to have been 
present at the making of the alleged gift or promise was examined as 
a witness, One of the two persons mentioned by the plaintiff-appel- 
lant as present at the time, U Nanda, was examined on commission 
as the fifth witness for the plaintiff. After considering the evidence 
I am of opinion that the finding of the Court of First Instance on this 
point is correct. Itis quite certain that the Subdivisional Judge is 
right as regards the limitation of the gift. The plaintiff himself says : 
“ We did not get the property then. We were to get it after the death 
of the giver. I got nothing except the share as pupil of the lands in 
‘ question from 1244 onwards.” 

There is a good deal of [oral] evidence to show that, among Bud- 
dhist monks, a gift is valid even when not followed by delivery of 
possession. {tis not clear to what extent the witnesses are really 


‘experts, But they are Buddhist monks and their evidence on the 


subject is entitled to respect. Some texts, of which the authority isnot 
apparent, were cited by each side in the Subdivisional Court. But the 
‘utmost effect which can be given to this evidence and to these texts is 
that a bare gift, without conditions is icrevocable and complete with- 
out delivery of possession. This is no doubt the effect of the oral 


antes reser etnies ied 





*2 U.B.R, 1892—— 6, page §9. 
+ See page sg. 
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evidence on both sides, though the texts cited do not seem to go so far. 
It is not necessary for me to decide whether this is the law, for the 
question does not arise in this form. The question is whether a gift, 
which is to take effect on the death of the donor, is valid among Bud- 
dhist ecclesiastics by Buddhist ecclesiastical law. This is stating the 
case in the way most favourable to the appellant. On this point even 
one of the texts cited by the appellant is against him; two texts cited 
by the respondents are.clearly against the appellant also, and one 
witness. U Kuthala, called by the respondents gave evidence to the 
same effect. But it is not necessary to rely solely on the evidence of 
experts whose competence, and of texts whose authority, are insuffi- 
ciently established. In section 399 of the Digest of Buddhist Law 
the matter is clearly stated. The translation of the section which has 
been furnished is as follows :— 

“ Rasi.—A gift made by avahan tothe head monk of a monastery 
or to the rakans who officiated at his ordination or to other rahans 
living with him, or to his pupil, and entrusted to the custody of five 
other rahans, is invalid ifit was intended to take effect after his 
death, The subject of such gift becomes Sanghiha property.’ 

“ Rajabala.—A gift made by a rahan totake effect after his death 
is invalid, The subject of the gift becomes Sanghzka property.” 

The only text which can be cited to the contrary is section 78 of 
the Manu Wunnana Dhammathat, which is clearly indecisive on the 

oint. 

I think, therefore, that there is sufficient authority for the position 
that a gift made by a Buddhist monk, not accompanied or followed by 
delivery of possession, and intended to take effect only on the death 
of the donor, is not valid. Unless or until further light is thrown on 
the subject this may be taken to be the law. There is no evidence to 
show that the rule thus laid down is consistent with the customs or 
practice of the monastic community. 

I am therefore of opinion that the appellant has failed to establish 
his title to the property in suit, and I dismiss this appeal with costs, 


U THatHana 
v, 
U Awsatna, 


Civil Second 
Appeal No, 47 
of 1897, 
August oth. 
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Before G. D, Burgess, Esg., C.S.1. 
MA GUN BON », MAUNG PO KYWE anp anorurr, 
Mr. R. C. ¥. Swinkoe—for appellant. | Mr. C. G. S. Piliay—for respondents. 


SECOND APPEAL. 


Buddhist Law—laheritance—Descent-—Ste p-childven—Step-grandchildven—Blood 
relations. 


Excepting wndivided ancestral property, the estate of a deceased step-parent or 
grand-parent goes by descent to the step-children or step-grandchildren in prefer- 
ence to collateral relatives by blood. 


The rule as to reaching inheritance ov obtaining a vested interest applies only 
where the claimants to inheritance are of different classes, that is, in different de- 
grees of propingurt y to the deceased. Thus, tf there is no nearer hety than a grand- 
child, allihe gran children belong to the same class and ure on an equal footing 
as heirs, although their parents have died before reaching the inheritance. 


The case, as described by the Court of First Instance, was as follows :— 


“ This was a suit to recover possession of certain property which the plaintiff 
claimed tobe hersin her right as adopted daughter of one Ma Mi Gyi, the property 
at present being in the hands of her grandchildren, the defendants in the suit. 


“ The plaintiff, Ma Gun Bon, laid claim to the property on the ground that the 
defendants had no right to any portion of it, being the grandchildren of Ma Mi 
Gyi by her fourth husband’s first wife, Ma Thaw Ka. The-defendants, Maung 
Kywe and Maung Po Sa, denied that Ma Gun Bén was the adopted daughter of 
their ancestor Ma Mi Gyi, but admitted that she was niece of the deceased Ma Mi 
Gyi, being the daughter of Ma Mi Gyi’s brother, Maung Shwe Maung. 


“The defendants admitted that the deceased Ma Mi Gyi had no children of her 
own, and contended that the property was not ancestral and did not descend to 
Ma Mi Gyi, but came to her through her various husbands, and chiefly through 
Maung On Gaing, fourth husband to Ma Mi Gyi, Maung On Gaing’s children by 
his first wife Ma Thaw Ka being Ma Mi Gyi’s step-children.” 

The Courts below concurred in dismissing the suit. 

As to the alleged adoption — 

Held—that there was no evidence or presumption to support it. 

As to theclaim to succeed as niece of deceased in preference to her step-grand- 


children— 

Held,—after an examination of all the available texts of Buddhist Jaw on the 
subject, that collateral blood relations, or ascendants, can succeed to an inheritance 
only when there are no possible heirs in the descending line ; that step-children are 
treated as entitled to some share of inheritance, like descendants by blood ;’ and 
that in the absence of natural descendants, step-descendants are classcd as heirs 
entitled to succeed the bond of blood yielding to the more important consideration 
of having a descendant heir and representative. 


Held,—further, that where there are no children, but only grandchildren surviv- 
ing, the latter succeed on the same footing as children, although their parents had 
died without reaching the inheritance or obtaining a vested interest, the principal 
of Buddhist law on this point apparently being that this rule is requisite only where 
a distinction has to be made between the claims of different classes of heirs, and 
its application unnecessary when the nearest heirs all stand inthe same degree of 


relationship to the deceased owner of the estate to be divided, 


1901. ] UPPER BURMA RULINGS. 67 





Buddhist Law—Inheritance 


Appeal dismissed with costs. 
References :— 

2, U. B. R., 1892—96, page 121. 

Dhammathats :— 

Aimwebén—General Digest of Buddhist Law, section 295, page 624. 

Attathankepa, sections 150, 154 (3), (4). (5), (7): (8), (10), 159, I 74s 175, 1857 
186, 187, 188, 189, 191, 192, 200, 201, 203, 204, 211, 212, 213, 214, 215? 
216, 217, 218, 220, 22%, 222, 223, 224, 225, 226, 235, 236, 237, 2469 
Edition of 1882. 

Dhamma—General Digest of Buddhist Law, section 295, pages 624 and 625. 

Dhammavilasa, sections TS, 26, 3, 31, 43, 44, 49, 59, 51, 52, 53, 54,553 58, 6o, 
Jardine’s Notes. 

Kyannet—General Digest of Buddhist Law, sections 98 and 113, pages 236 
and 262. 

Manékthika—General Digest of Buddhist Law, section 262, page 576. 

Manu—General Digest of Buddhist Law, section 295, page 624. 

Maungyé X, sections 1, 5, 6, 7, 8, 9, 10, 15, 17, 18, 19, 20, 21, 27, 28, 33, 44, 45, 
46, 47, 48, 49, 54, 56, 62, 93, 66,67, 73, and end of the chapter, pages 
316 and 320. Dr. Richardson’s edition (third). 

Manu Thara Shwemyin, sections 7, 18, 20, 22, 24, 26, do, 46,76. Mr. Chan 
‘Toon’s translation. 

Manu Wunnana, sections 20, 2t, 22, 23, 24, 25, 26,31, 39,45, 46, 58, 63, 67, 
84,85. Jardine’s Notes, 

Mohavicchedani, sections 18, 21, 27, 30, 21, 35, Jardine’s Notes, 

Panam-——General Digest of Buddhist Law, section 295, page 624. 

Rajabala—General Digest of Buddhist Law, section 295, page 624. 

Seittara—General Digest of Buddhist Law, section 295, page 624. 

Sonda~—General Digest of Buddhist Law, section 262, page 576. 

Venichaya Pakasani, section 37, page 46. 

Wagaru, sections §,6,7,9,14. Jardine’s Notes (83 of the complete trans- 
lation of 1883). 

Macnaghten’s Hindu Law, Chapter VI—Adoption. 

This second appeal is against the decree in first appeal confirming 
the decree of the Court of First Instance dismissing the plaintiff’ s suit, 
and lies on all points, as that suit was valued at Rs, 2,500. 

Both in first and second appeal complaint has been made that the 
appellart-plaintiff has not bad a fair and proper opportunity of 
presenting her case. 

It seems that the plaintiff’s Advocate was unable, owing to certain 
circumstances, to appear at the trial of the case, but it is not clear 
that the Court of First Instance was to blame for this. 

The record is challenged as incorrect, but there are no materials 
brought forward upon which it would be right to go behind the 
record. | have, however, asked the learned Advocate for appellant for 
a written statement of the grounds of complaint in order that enquiry 
may be made, and he has promised to furnish one, but has not yet 
-done so. 


Ma Gur Ban 
W, 
Maune Po Kywe. 


Ma Gus Béw 
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Maune Po Kywe, 
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The position of the parties is thus set out in the judgment of the 
Court of First Instance. 

“ This is a suitto recover possession of certain property which the plaintiff claims 
to be hers in her right as adopted daughter of one Ma Mi Gyi, the property at 
present being in the hands of her grandchildren, the defendants in the suit. 

“The plaintiff Ma Gun Bén lays claim to the property on the ground that the 
defendants have no right to any portion of it, being the grandchildren of Ma Mi 
Gyi by her fourth husband’s first wife Ma Thaw Ka. The defendants, Maung 
Kywe and Maung Po Sa, deny that Ma Gun Bon is the adopted daughter of their 
ancestor Ma Mi Gyi, but admit that she is niece of the deceased Ma Mi Gyi, being 
the daughter of Ma Mi (ryi’s brother Maung Shwe Maung. 

«The defendants admit that the deceased Ma Mi Gyi had no childrenof her own 
and contend that the property was not ancestral and did not descend to Ma Mi 
Gyi, but came to her through her various husbands, and chiefly through Maung 
On Gaing, fourth husband to Ma Mi Gyi, Maung On Gaing’s children by his first 
wife Ma Thaw Ka being Ma Mi Gyi’s step-children. 

Both the Courts below found against the alleged adoption, and right- 
ly so, as there was no evidence to support it, and as the Lower Ap- 
pellate Court has remarked, the absence of the Advocate made no. 
difference i regard to this part of the case, which broke down. 

The evidence was merely that the plaintiff lived with Ma Mi Gyi 
as her niece, a very natural arrangement. 

It is one ground of appeal that the circumstances were sufficient to- 
raise the presumption of adoption in favour of appellant and to throw 
the onus of disproving it on the respondents, but the argument is un- 
sound. To admit such a rule would be dangerous and detrimental to 
the cultivation of proper family affection. If people are not at liberty 
to have their relatives living with them without the risk of those rela- 
tives setting up 2 claim to be their heirs after their death by adoption, 
they will be chary of such acts of kindness. 

This Court has always proceeded, in cases of adoption upon the clear 
principle that, while no special formalities are required, there must be 
distinct proof of the intention to adopt as heir by conduct making such 
intention public, or at least plain to the family generally and to friends 
and neighbours on such a footing of intimacy as to render it likely that 
they should be acquainted with the truth of the matter. 

Failing as to the adoption, the plaintiff-appellant relies on her rela- 
tionship as niece of the deceased Ma Mi Gyi as giving her a title to 
inherit the estate. 

The Court of First instance, after going into questions concerning the 
sources from which the property was derived, found that the plaintiff 
had no interest in the estate, because property must descend if possible 
and there were heirs in the descendant line. The Court of First Ap- 
peal took the same view, holding that, as the property had not conie 
from the common ancestors of Ma Mi Gyi and plaintiff-appellant, the 
collateral line represented by the latter was ousted by the step-grand- 
children, the defendants. % 

This question, which was the most important and difficult in the 
case, has been disposed of by the Lower Appellate Court ina féw 
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lines without discussion or‘quotation of authority, an extremely in- 
adequate and unsatisfactory mode of dealing with a matter which 
should have been fully investigated and carefully considered. The 
argument in the present appeal has, of course, been mainly directed 
towards the elucidaticn of this principal point. 

The Court of First Instance framed issues as to where the estate left 
by Ma Mi Gyi came Irom, but unnecessarily because there was no con- 
tention on the poist, it being admitted by plaintiff herself that the 
property had been acquired after deceased's marriage with Maung On 
Gaing, the deiendants’ grandfather, all but one garden, which was 
obtained during her coverture with her third husband. 

With respect to the bulk of the estate, therefore, the defendants had 
such claim as their descent by blood from Maung On Gaing could 
give them. 

Upon Maung OnG Gaing’s death, however, the whole of the property 
according to the usual rule, w ent to his widow Ma Mi Gyi, and the 
claim of plaintiff i is that, as Ma Mi Gyi's niece, she is now heir-at-law 
to the whole of the estate, except, perhaps, a small share to which the 
defendants may be entitled. As to the latter, even a diflicuity is raised 
on the ground that defendants’ mother, On Gaing’s daughter, died be- 
fore she was in reach of the inheritance, so that the bond of connec- 
tion between the defendants andthe inheritance has in reality been 
broken altogether. The date of the death of defendants’ mother is a 
fact which has been left unproved at the trial. 

The questions which thus arise are, whether Ma Mi Gyi's survivor- 
ship of On Gaing had the effect of causing a diversion of the inheri- 
tance from On Gaing’ s grandchildren so as “to make plaintiff the heir- 
at-law by reason of her blood relationship to Ma Mi Gyi, and whether 
supposing the grandchildren to have otherwise aclaim toa share, 
that claim would be affected if their mother died before she came 

within reach of the inheritance. 

In order to a decision of the questions various texts in the Bud- 
dhist Dhammathats have been examined and discussed. 

As generally happens, these texts appear to-be somewhat inconsis- 
tent with each other, but whether they are so in reality or not is diffi- 
cult to say. 

The rules or tuling in the Dhammathats have not been drawn up 

Slanw We in a scientific or systematic way; they are not 

anu unnaha, j 

63. clearly expressed ; and they are incomplete an‘ 

elliptical, and wanting in precision so as to leave it 
often uncertain as to what matter or what circumstances they were 
intended tobe guides. Itis thus frequently far from easy to tell 
whether a par ticular rule is really applicable or not to the circumstan- 
ces of the individual case under enquiry, and much room is left for dis- 
pute as to the true meaning. 

In the present instance “several different principles seem to be more 
or less in conflict, and the point for determination is which of those 
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general rules shoald prevail when they are in apparent variance with 
one another, 

Here there is no complication as to ancestral estate, divided or un- 
divided, the whole of the property being the acquisition of deceased 
during marriage. 

Further, it is clear that the whole of the property became that of 
Ma Mi Gyi upon the death of her last husband, On Gaing. It was 
treated as her own entirely, over which she could exercise an absolute 
power of disposal, and it seems that she made several dispositions of 
it according to her own pleasure. She first professed to adopt her 
grandchildren, or rather On Gaing’s grandchildren, as her own heirs ; 
then she was dissatisfied with them and made a deed of gift to her 
niece and another relative; and finally she revoked this and made 
another instrument transferring the property to defendants, This 
last deed of gift was relied on by the defence, but the Court of First 
Appeal considered it unnecessary to come to any finding as to its 
validity. 

Under these circumstances, it is contended that the heir-at-law is 
the heir by blood, the niece, and not the step-grandchildren, between 
whom and deceased there was no tie of blood. 

Section 19 of Chapter X of the Manugy@ Dhammathat implies that 
when a man dies without wife or children, his brothers and sisters shall 
inherit from him, and, failing them, his parents. The passage is not 
literally translated, for in the original it begins by saying that the 
general rule is that the property shall not ascend, and it then goes on 
to explain that it must ascend when there are no’ ‘Nearer relations 
than the parents, See also section 56. 

Section 22 of the Manu Wunnana excludes certain uncles and aunts 
expressly from inheritance, but from the terms used, uncles and aunts, 
it would appear that a case where children exist must be spoken of. 
This text is an illustration of the difficulties that often surround pas- 
sages in the Dhammathats. 

S:ction 45 gives the inheritance, to the parents and relations upon 
failure of heirs in descent down to grandchildren and an apatttha son. 
See also section 31. 

Section 26 of the Dhammavilasa is similar, and it also gives the 
rule in section 22 of the Wunnana in the sense indicated above. So 
also section 58 of the same Dhammathat. 

In the Attathankepa, section 174, it is laid down that when there js 
an apatitha son only, he is entitled to sha'e equally with the relatives 
of the parents. 

The next section, after allowing suitable shares in the father’s and 
mother’s separate property to their respective relatives, says that the 
ead acquired property should go to the relatives of the parent who 

ied last. 
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In connection with this last passage we may here notice the award Ma Gon Box 


or kavkehet taken irom the records of the Burmese High Court of the 
fflutdaw of which a translation is appended tothe judgment pub- 
lished in Circular No. 64 of i893*. In that award a distinction is 
made between cas-s in which a husband or wife survives the other for 
a long or short time. In the former case the right of succession is con- 
fined to the relatives of the survivor; in the latter, the relatives of both 
husband and wife are recognized as having an interest in the estate. 

The apparent reason of this distinction seems to be that when hus- 
band and wife die within a short interval ofeach other, their joint 
interest in the estate is. regarded as predominant, whereas when one 
lives long after the other, tue presumption arises that the joint inter- 
est has completely merged in the sole interest of the survivor, and 
there is no doubt a certain amount of plausibility about such a distinc- 
tion. 

When there are no heirs in the descending or ascending line the 
Attathankepa cives the inheritance to the relatives of husband and 
wife in the following way :-— 

Sectivn 237" A person dies without heirs or lineage to the third degree up- 
wards or downwards; the law as to the suitable disposition of his property. 

“ A person dies without leaving a father, grandfather, or great-grand father 
backwards, or son, grandson or great grandson forwards, thus leaving no heirs up- 
wards or downwards, the Jaw of partition as regards his property is as follows :— 

“ Let the six relatives of the husband and those of the wife share in the proper- 
ty, the six relatives being (1) maternal uncle, (2) paternal aunt, (3) mother’s 
younger sister, (4} mother’s elder sister, (5) father’s younger brother, (6) father’s 
elder brother. 

* The method of sharin shall be as follows — 

“ Let the relatives of the husband fas shown above) take what was brought by 
the husband, and let the wife’s relatives take what was brought by the wife; the 
jointly acquired property tobe shared equally between both parties. If the hus- 
band and wife had died one after the other, then let the relatives of the party who 
died last take the joint property.” 

The Sésadayajja Dipani Dhammathat has also been referred to as 
translated at page to of the judgment in Circular No. 46 quoted 
above, namely-~ 

** Tf a deceased person has left no issue neither the son-in-law nor the danghter~ 
in law has any right to inheritance or can claim partition; but the blood relations 
and heirs of the deceased shall divide and take, because the tie of relationship 
and affection has been severed, and no connection whatever exists between them.’’ 

The texts collected in the General Digest of Buddhist law, now in 
the Press, have been consulted, and the following has been found 
inthe advance sheets, page 262, section 113, Kyannet Dhamma- 
that :— 

“ The law that the relation shall be entitled to the property of the mother, if she 
has neither daughter nor son. The daughter is entitled to the inheritance of her 
mother, but if there bea son and no daughter, let the son get it, If there be 
neither son nor daughter, let it be taken by the relations. 


v. 
Maune Po Krwn. 





*2, U. B, R., 1892—96, page 121. 
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From these various authorities, and from the other Dhammathats of 
eee a Kien which there are printed translations, 
Womens aby Waders awe it is clear that when the ascending 
mavilasa, $8; Manu Thara, 7, 40, line.and the descending line fails, the 
46; see also Attathankepa, 211. collateral line succeeds, and probably 
brothers and sisters would be pre- 

ferred in certain circumstances to parents. 

In relying on these texts, the assumption is made that descent by 
blood is intended, and that step-children and the offspring of step- 
children are excluded from consideration. 

Is this assumption well founded ? 

In the passages cited hitherto step-children are not mentioned, 
and we have now to turn to the texts referring to step-children. 
Those contained in the Manugye are to be found trauslated in Dr. 
Richardson’s edition, and those in the Manu Wunnana, Wagaru, 
Mohavicchedani, and Dhammavilasa in Sir John Jardine’s Notes on 
Buddhist Law. There is a translation of the passages in the Manu 
Thara Shwemyinin Mr. Chan Toon’s Principles of Buddhist Law. 
A translation is appended of texts found in the advance sheets of the 
General Digest of Buddhist Law now in the Press. 

The rules governing inheritance when either a husband or wife has 
been married before are given in the following portions of the Dham- 
mathats mentioned above :— 

Manugyé X, sections 5, 6, 7, 8, 9, 10, 20, 21, 44, 45, 46, 47, 
48, 49, 54, 66, 67, 73 and the end of the chapter, pages 
316 and 320; 

Manu Wunnana, sections 23, 24, 25, 26, 39, 67, 84, 85; 

Wagaru, sections 5, 6, 7, 143 

Mohavicchedani, sections 27, 30, 31, 35; 

Dhammayilasa, sections 30, 31, 49, 59, 5%, 52, 53) 54) 557 

Manu Thara Shwemyin, sections 18, 20, 22, 24, 26, 76; 

General Digest, section 262, page 576, Mandkthika; Pyu; 
Sonda ; Dhamma, section 295, pages 624, 625, Manugyé 
Rajabala; Manu; Panam; Amwebon Settara; 

There are also the Pana Pakinaka the Vinichaya Pakasani, section 
37, page 46, andthe Attathankepa, sections 150, 154 (3), (4), (5), 
(7), (8), (40), 150, 185, 186, 187, 188, 189 191, 192, 200, 201, 203, 
204, 214, 215, 216, 217, 218, 220, 221, 222, 223, 225, 226, 235, 230. 

Ihave included in the above references the passages mentioning 
step-children in the lists of descendants entitled to inherit. 

The general rule applicable toa case such as the present would 
seem to be that laid down in section 235 of the Attathankepa, for 
which the following is a translation :-— 

Section 235.—“ Under the tenth head is the law of partition between the rela- 
tives of the step-father, or step-mother and former children. be 

“ Let the property brought by the father, the accumulated property in hand, and 


the property jointly acquired be taken by the former sons. Should there be any 
estate property accruing to the step-father or step-mother to which they are entitled 
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by right of inheritance, but which they had not yet been put in possession of, let Ma Gua Boy 
such property be divided equally between the relatives (co-heirs), of the step-father v 
or step-mother and the former sons, each party taking half of the said property, Maune Po Kxwz, 
This is the law when own parents have died first and the step-father or step-mother 
afterwards. Should it be that the step-father or step-inother had died, then the 
estate property to which they were entitled shall be made into three shares ; let the 
former sons take two shares and let the relatives of the step-father or step-mother 
take one share. If the step-father or step-morher had died before such estate pro- 
perty became due to them, the former sons should be debarred from claiming from 
the step-father or step-mother’s relatives any share as being due to them.” 
The above passage is very nearly to the same effect as section 6, 
X of the Manugyé, and the passages from the Dhammathats translat- 
ed in the appendix are similar. 
These texts go to show that step-children are regarded as heirs 
without limitation, except in the case of ancestral property, and even 
in that they are granted a share provided the step-parent has lived to 
have a vested interest in it, or te reach it according to the Burmese 
expression. 
A consideration of all the texts relating 1o step-parent and step- 
children shows a studied regard for the interests of such children, or 
for those of their natural parent, which practically amounts to the 
same thing to a great extent, and they are allowed a share in proper- 
ty to which they have noclaim by blood. 
Then we find that children by a former husband or wife are ex- 
Manugyaxup.aats doy Mann eae mentioned _among ie six 
Wunnana, 84, 85; Wagaru, 14 descriptions of children who — are 
(13 of the complete translation); classed as entitled to inherit. ‘This 
Manu Thara, 76; Attathankepa. must ineanthat they are entitled to 
‘S50. inherit from their step-parent, for 
they are entitled to inherit from their natural parent as his own 
children. 
And, again, it is provided that, although certain classes of children 
. 4 are excluded from the inheritance 
Manieie, BAe aie. still they are allowed to inherit when 
the children who would be preferred to them do not exist. 


As said in Sparks’ Code, it is a fundamental principle of Buddhist 

Manugyé, X,1; Manu Wunnana, law that inheritance should not 
46; Attathankepa, 211. ____ ascend if it can be helped. 

No doubt the influence of Hindu law and custom is discernible in 

Ne this rule, and in the precautions 

See the Smriti quoted from the taken to secure the due performance 


Retnacara in Macnaghten’s Princi- 9“ i A i 
ples and Precedents of Hindu Law, ©! funeral rites by conferring a title 


Chapter VI, Adoption; Manugyé, to inheritance even on a _ stranger 
‘X, 62, 63; Mohavicchedani, 18; who discharges the last pious duties, 
Pherae a 43,445 Attathan- byt the natural desire of man to leave 

smi his possessions to his posterity is 
enough to account for such provisions. At any rate, the existence of 
the principle is unquestionable, and it is manifestly intended to pre- 
vail over other considerations which might have sway under different 


Ma Gus Béx 
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circumstances. It appears, therefore, that step-children have been 
deliberately placed in the position of natural offspring, in default of 
the latter, in order to give effect to this leading principle. 

A similar kind of thing has been done in respect of adopted chil- 
dren, and it is quite as natural, if not 
more so, to treat step-children lke 
one’s own, as it is so to treat adopted children. 

The tie of blood relationship has thus to vield in favour of some- 
thing deemed of much higher importance. 

There is nothing unreasonable accordingly in the succession of 
step-children to the estate of a step-parent in preference to the suc- 
cession of the deceased’s relatives by blood. 

Similar arguments apply to succ*ssion by the grandchildren where 
; ; there are no children, and perhaps 
“oo TE AB 1 Deeo Ia step-children’s children would be fae 

eluded, as grandchildren. See -the 
translations from the Manékthika and Pyu Dhammathats in the ap- 
pendix, but the language employed is ambiguous. 

No doubt grandchildren are not inthe same position as children, 
but this seems to be when there are children to compete with them. 
Full representation is not allowed to grandchildren, and partial re- 
presentation is granted zrudgingly. If the eldest son or daughter 
die before the parents, the children are given the share of a younger 
brother or sister on account of the superior claims of the auratha 

Manugy®, X, 15; Manu Wun- heir, But the share of the children 
nana, 20, 21,63 ; Mohavicchedani, of a deceased brother or sister other 
21 ; Dhammavilasa, 15,60; Atta- than the awratha is reduced to a quar- 
thankepa, 224. ’ ter of a brother or sister’s share. 

A little reflection is sufficient to afford a reason for this. 

The probability is that the grandchildren, at least where their par- 
ents are the younger members of the family, will be young, and will 
have to depend to a great extent upontheir uncles and aunts for sup- 
port. It is considered fair, therefore, that the latter should have larger 
portions of the inheritance to enable them to meet such burthen and 
the claims likely to be made upon them. 

Besides, the idea appears to be that the succession should go to 
classes of heirs upon thesame level, that is, standing in the same 
degree of propinquity to the deceased owner of the property subject 
to partition, to the total or partial exclusion of classes more remote. 

Thus all children have the same kind of claim to the inheritance of 
their parents, though the elder have a claim to a larger proportion 
than the younger upon the grounds set out above, and it any of them 
die before the inheritance can be claimed at all, they drop out of the 
succession, and there is so much the more for the others by survivor- 
ship. lf they leave children behind them, those children do not suc-- 
ceed to the share that would have come to deceased if they had sur- 
vived, but are granted only a portion of such share. 


Manugy®, X, 27. 
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On the other hand, ifa child dies after the parents, that child’s 
share has been secured by survivorship and become vested, and his 
personal heirs, his wife, and children step into his place and take it 
as a matter of course. Compare—- 

Manugyé, X, sections 15 and 1:6, 20 and a1. 

Manu Wunnana, 20, 21, 30. 

Mohavicchedani, 5:. 

Dhammavilasa, 15,60. This last section expressly mentions 
the right of the grandchild. 

Attathankepa, 212, 253, 224. 

It appears probable that this notion furnishes the explanation of the 
requirement about reaching the inheritance. 

When there is a class of heirs all in the same degree of relationship 
to the owner of the estate, those who survive him are considered as hav- 
ing reached the inheritance and acquired a vested interest, while those 
who have predeceased him are regarded as having missed it. ‘Thus 
when the owner leaves children. it is only those children who have a 
vested interest, and no child who died before him could have any 
vested interest. 

By analogy, if allthe children have predeceased their parents and 
some of them have left issue living at the time of the death of the 
grand-parents, then the class entitled to the inheritance is that of 

Nanna; X49 grandchildren. If one of the grand- 
coe children should have died before the 
grand-parents leaving issue, he would have missed reaching the in- 
beritance, and the great-grandchildren, his offspring, would not be 
allowed to come into competition with the inheriting class, at least 
on the same level. If thisbe a correct view of the matter, it can 
make no difference whether the parents of the grandchildren reach- 
ed the inheritance or not so long as there are no brothers or sisters 
of such parents to constitute a superior and nearer class of heirs. 

In the present case, there is only one class of persons claiming 
heirship, namely, the grandchildren, and it is consequently immaterial 
whether their mother, “through whom they claim, survived long enough 
to reach the inheritance or not, Ags she had apparently no “brothers 
or sisters, her children take her place, and there is no necessity for 
enquiry as to the date of her death. 

Although these grandchildren are not of her own blood, they are 
in contemplation of Buddhist law the descendants of their d: ceased 
step-grandmother Ma Mi Gyi, and, as descendants, they are to be pre- 
ferred to collaterals in the matter of succession. 

The appellant-plaintiff’s claim against the respondents fails there- 
fore, and it is unnecessary to investigate the validity of the deed of 
gift. 
There is thus no other question in the case for determination, and 
this second appeal must be dismissed with costs. 
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Section 262, page 576, of the Advance Sheets of the General Digest 
af Buddhist Law. 


Tue jaw that the grandchildren, if any, and not the relations, shall 
inherit the estate of thetr grand-parents on their (grand-parents’) 
death. 

Manéhthika.—Although there may be no children of their own, yet 
the children or grandchildren (of their step-children) are entitled to 
inherit their estate. 

Pyu.—It the grand-parents shall have no children of their own, let 
their estate be inherited by their grandchildren. 

Sénda.—if the grand-parents shall have no childrer of their own, 
let their estate be inherited by their grandchildren. 


‘ ”) 7 
Section 295, page 624. 


Both father and step-mother having died, leaving no issue by them, 
the law of partition between the son of the husband by his former 
marriage and the relatives of the step-mother, 

Dhamma—When a father has no issue by his second wife and 
they both die leaving a son of the father by a former marriage, the 
law of partition between the son and the relatives of the step- 
mother. 

If the step-mother shall die after (her husband}, let her share which 
has not yet been divided between her relations be equally divided 
between her relations and the son of her husband. But if, on the 
other hand, the step-mother shall die first and the father afterwards, 
let the share of the step-mother’s property which has not yet been 
divided among her relations be made into three lots, of which let the 
relations of the step-mother have two and the son of her new hus- 
band one, 

Rajabala.—lf the real parents shall die first and the step-parents 
afterwards leaving no issue, let the undivided share of inheritance of 
his step-parents that is in hands of their relations be equally divided 
between the soa of the former marriage and the relations of the step- 
parents. Why is this? Becauseit is the inheritance of his step- 
parents and within his reach. 

But if, on the other hand, the step-parent shall die first and the 
real parent afterwards, let the son by the former marriage take one 
out of the three shares of the step-parent; but if the inheritance of 
the step-parent be out of his reach, let him not get it. The debts 
should be paid in the same proportion. 


“I 
~] 
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Manu,—I will lay down the.law of partition between the children, Mas Gow Bén 
relations of the step-mother, and the children (of her husband} by a 
former marriage. 

The son is entitled to the property of his parents. The relations 
of the step-mother are entitled to one-third of the inheritance of the 
share of the step-mother brought by ker from her father, and the son 
the residue. Should the father survive the step-mother, let such 
father take one-half share of the step-mother, and the relations the 
other ; should the (real) parent survive the step-mother, the father of 
the children is not entitled to demand the share of the step-mother 
that is in possession of her relations, 

Panam,—Ifa man, having a son, and wile living together shall 
both die, let the son take all the property belonging to them. Should 
there be ancestral property of the deceased step-muther in the pcs- 
session of her relations, let it be equally divided between the son and 
the said relations, Should the step-mother die first and the property 
comes into the hand of the father, let such property be taken by the 
son, If it be otherwise, let only two-thirds be taken by the son and 
one third by the relations. 

Amwebon,—When a father has no issue by his second wife and 
they both die leaving a sonof the father by a former marriage, the 
law of partition between the son and the rclations of the step- 
mother. 

if a man having a son shall, on the death of his first wife, take 
another, and they shall both die, let all the property, animate and in- 
animate, brought by the father and the step-mother be taken by the 
said son, If the step-mother shall die after her parents, let her share 
of the undivided property that is in the possession of her relations be 
-equally divided between the step-son and her relations, because the 
step-mother was in reach of the inheritance. {[n another case, if the 
step-mother shall die first and the father afterwards, and if the inherit- 
ance that is within the reach of the step-mother does not, as it 
ought to have, come into the possession of the father so as to belong 
to him, let it be made into three shares, of which Ict two be taken by 
the sLep-son and one by the relations, and let them also pay the debts 
in the same proportion. This is when the inheritance is within reach. 
Thus the sage recluse Lord Manu said. ; 

Sezttara,—When a father has no issue by his second wife and they 
hoth die leaving a son of the father by a former marriage, the law of 
partition between the son and the relations of the step-mother. 

If the step-mother shall die and no division of the property had 
been made, before her death, between her and her relations, let her 
‘share be made into three lots, of which let two be taken by the step- 
son and one hy the relations of the step-mother. Let them pay the 
debts in the same proportion. 

This is when the inheritance is within reach, but if it be otherwise, 
let no claim be made. If the ‘property had been divided before she 
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married the man, let no claim be made by the relations, but let the 
son of the husband by her former marriage enjoy it. 


Section 98, page 236. 


The law that a granddaughter begotten by ason or a daughter is 
not entitled to the inheritance of her forefathers, 

Kyannet.— A decision on a difficult question of inheritance is laid 
down below. 

A granddaughter begotten by a son, who has no male issue, is not 
entitled to the inheritance of her forefathers, and so with a grand- 
daughter begotten by a daughter. A discretion must be used in the 
division of such inheritance. 


Section 113, page 262, 


Kyannet. ~The law that the relations shall be entitled to the pro- 
perty of the mother if she has neither daughter nor son. 

The daughter is entitled to the inheritance of her mother, but if 
there be ason and no daughter, let the son getit. If there be neither 
son nor daughter, let it be taken by the relations. 
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Before G. D, Burgess, Esg., €.8.1. 


MA PO ; ae 
MAUNGSHWEGAN $  % MASWEML 


Mr. Ba Okn—«tor apgeliant | Mr. C. G. S. Pillay—for respondent. 


Buddhist Law—Inheritance—Partition of property between two daughters as 
sole successors and heirs—What rule of division ?— Whether equality or ane of 
the special methods of computation mentioned tn the Dhammathats ?—If latter, 
which 2—In the absence of proof on this point rule of equality prevalent accords 
ing to local custom followed. 

This was a first appeal from a decree in a suit for partition cf their mother’s 
estate between two sisters. 

The District Court gave the plaintiff a decree for the greater part of her 
claim, 

The questions raised in appeal were as to plaintiffs’ right to any share of the 
estate, as to the value of the estate, and if she was entitled to a share, the amount 
of such share. The plaintiff, estimating the total value of the estate at Rs. 37,698, 
claimed a half-share valued at Rs. 18,849, but the Lower Court brought down the 
value of the estate to Rs. 26,188 and gave plaintiff a de ree not for partition but 
for half that amcunt, Rs. 13,094. 

The High Court, after having gone through the various items in the Schedules 
at the hearing of the appeal, found that, although certain items had been incor- 
rectly calculated, the total assets of the deceased had been under-estimated, and 
that if plaintiff had a right to a half-share as found by the Lower Court, she had 
been allowed less and not more than she was entitled to. On the questions 
whether as pleaded by defendants there had been adoption of the younger 
sister by theeldcr, which would have excluded the former {rom the inheritance, 
and a gift of all deceased’s property to the defendants, the elder sister and her 
husband, the Gnding of the Lower Court that the evidence was unworthy of 
belief was upheld, 

The only point in the case which gave any difficulty was, what was the right 
share of inheritance of each sister? The appellant-defendants contended that 
the first defendant, who was about fifteen years older than the plaintiff, was en- 
titled as the elder to the larger share, which ought to be computed according to 
the method laid down in section 164 0f the Attathankepa Dhammathat, and not 
half-share which the District Court had arrived at, partly from a consideration of 
sections 39 and 81, Chapter X of the Manugye, and partly from some evidence of 
custom. The High Court, after discussing the various conflicting texts on 
the subjects, was of opinion that before coming to a final decision it was advisable 
and reasonable and fair to the appellants to apply such tests in the matter as ap- 
peared feasible. 

No issue had been drawn by the Court below distinctly raising the questions 
under discussion, namely, What was the Buddhist law of partition in a case such 
as the present, where the inheritance of a deceased mother had to be divided be- 
tween two daughters as her sole successors and heirs P Where that law was to be 
found and whethér it was opposed to any custom having the force of law? 
Ui it was contained inthe Dhammathats, in which of them was it? And which 
of the rules Jaid down in that Dhammathat, if it was ene of the text-bouks con- 
taining more than one such rule, was thecorrect rule ? Or, onthe other hand,was 
the Buddhist law, if such law was contained in the Dhammathats, opposed to any 
custom having the force of law in Upper Burma ? 

The issues specified were accordingly referred fortrial to the Court below for 
additional evidence and return with its findings thercon. 

The Court below returned the additional evidence called for with a finding in 

avour of respondent. 
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There was no evidence that any of the Dhammathats or any particular rule in 
the Dhammathats was observed in practice, and the Court stated in its finding :— 

“ Onthe whole I am of opinion that there is considerable evidence that in this 
part of the country there is a custom of equal division and that in division of 
inheritance made by arbitrators with the consent of the parties this custom is fol- 
lowed and not one or any of the rules in the Dhammathats.” 

No memorandum of objections to the finding was filed. 

Heid—that, although it could vot be ascertained in the present proceedings, by 
having witnesses examined all over the province, whether there was 2 universal 
prevalence of the same custom of equality of partition, there was little reason to 
doubt that the general tendency was in that direction, and that onthe finding the 
decree of the Court below was substantially carrect, and should be maintained, 
When a younger brother or sister is brought up by an elder, or is or has been de- 
pendent on the latter, there may be ground for making a difference in their re- 
spective shares But in the present instance there was nothing of the kind. ; 

So far as this case went, the only rule of Buddhist law shown to be operative in 
respect of the partition of inheritance between two sisters on the same footing 
except as regards age, was that of equality of partition, 

When the rules were conflicting and uncertain when there was no proof as to 
what Dhammathat ought to be followed or what rule ought to prevail, when it could 
not be shown that a particular direction was a living rule and not merely a dead 
letter, and when the circumstances of the case were not such as were contemplated 
by the object of the rule, the Courts might safely accept a custom which there was 
a reasonable amount of evidence to establish if such custom was consonant with 
equitable principles. 

Appeal dismissed. 

References :— 

Lewin on Trusts fgth Edition, page 317). 

Manugyé, X, 13. 

Manu Wunnana, section 19, Sir J, Jardine’s Notes, V. 

Attathankepa, section 164. 

Digest of Buddhist Law, sections 138—1r52. 

2 U.B.R., 1892--96, pages 102 and 121. 

THIS appeal is from a decree in a suit for partition of their mother's 
estate between two sisters. 

The suit has been tried in the District Court by the Additional 
District Judge, who has given the plaintiff a decree for the greater 
part of her claim. 

The decree is not for partition, for what reason does not appear, 
but the plaintiff has not appealed either on this ground or on account 
of the reduction made in the value of the claim. 

The defendants, plaintiff's sister and the latter's husband, have 
appealed against the whole decree, but no objection has been taken 
to its form. 

The questions raised in appeal are as to plaintiff's right to any 
share of the estate, and as to the value of the estate, if she is entitled 
to a share, and the amount of the share. 

The plaintiff claimed a half-share, and valued it at Rs. 18,849, thus 
‘making the total value of the estate Rs. 37,698. 

The District Court brought down the value of the estate to Rs. 
26,188, and gave plaintiff half that amount, Rs. 13,094. 

The Court arrived at this result from a comparison of the schedules 
filed by the opposite parties, from the oral admissions made by the 
defendants when they were examined, and from the evidence of the 
witnesses. 
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The correctness of certain of the conclusions is challeneed ia the 
memorandum of appeal, and it will be convenient to deal with this 
part of the case first, 

At the hearing | have gone through the various items in the sche- 
dules with the learned Advocates on both sides with the following 
results :-— - 

The estate consists of land, held part in fee simple, part on mortgage, 
but mostly the latter, it would seem, gold ornaments, gold money, and 
other moveable property. 

Schedule &4—Iltem 15.—Plaintiffs valuation of the land Rs. 3z, 
defendants’ Rs. 20, difference Rs. 12 waived by respondent. 

/tem r8.—Land valued at Rs. 90 by plaintiff; possession denied 
by defendants ; claim dropped by respondent ; but the amount appears 
to have been already deducted in the Lower Court. 

ftems 2g and 25.—Mortgage loans of Rs. 2,400. Defendants 
claim to have advanced halr of this money. 

The first witness for defence, Kyan Taik, speaks to getting a 
further lcan of Rs, 700 on this land from second defendant in rax4 
BE. i 

The sixth witness, Maung Hme, mentions an advance of Rs. rg0, 
and the eighth, Maung Waik, one of Rs. 452, of which, however, 
Rs. 150 was rent apparently overdue, ; 

But it by no means follows that the amount of these further advances 
should be credited to the defendants. The money advanced may 
have come from the estate, and not from their own pockets, and the 
probability is that it did. There is nothing to show that separate 
mortgages were made, and in Upper Burma the universal practice 
is to make such advances as part of the original mortgage loan, 
whether the money is found by the same member of the family who 
was first mortgagee, or his direct representative, or some’ other 
coparcener. 

If plaintiff's claim to a share is well founded, the defendants were 
and are in the position, practically, of administrators and trustees of 
the estate, or of managers of the joint family property, and they were 
bound to protect the interests of their co-sharer. The mortgaged 
property belonged to the estate, and was, as a usufructuary mortgage, 
to all intents and purposes an integral part of it, and it is very doubt- 


ful whether it could be dealt with except as a portion of’ the joint: 


property. 

The Trusts Act is not in force in Upper Burma, but the principles 
which it embodies are generally in force as part of the common law 
of justice, equity, and good See and in section x4 of that 

; enactment it is laid down, from an English case 
3 ew ia that The trustee must not for himself ef another 
“set up or aid any title to the trust property 
“ adverse to the interest of the beneficiary.” See also sections 51, 53, 
54 and 66, 
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Besides these considerations, there is the question of proof that 
the money was defendants’.” It is clear enough from the evidence 
that the bulk, if not the whole, of their possessions came from the 
assets of the deceased, and it would require strong evidence to show 
that the fresh loans came from private funds. In fact, the evidence 
is the other way, for defendants’ own eighth witness, Maung Waik, 
states that about Rs. 150 of the money lent to bim was rent, that is 
to say, part of the assets of the estate. 

Section 106 of the Evidence Act provides that, “ when any fact is 
“especially within the knowledge of any person, the burthen of proving 
“that fact is upon him,” and this burthen has certainly not been dis- 
charged by the defendants with respect to the additional mortgage 
advances, 

Ia Lewin on Trusts (gth edition}, page 317, the English rule is thus 
stated : — 

“ The trustee, wherever the trust property may be placed, must always be care- 
ful hot to amalgamate it with his own, for if he do, the cestz tgue trust will be held 
entitled to every portion of the blended property which the trustee cannot prove to 
be his own.” 

These arguments and observations apply also more or less in 
respect of the more important of the other portions of property in 
dispute. 

In Schedule B the respondent now waive; any question about 
item 5, where there is a difference in the valuation between Rs. 50 
and Rs. 30; item 6, a difference between Rs. i5 and Rs, 10; and 
item 17, Rs. 10; while, on the other hand, the appellants drop the 
question regarding the number and prices of certain ponies. 

These are comparatively trifling matters, and including the Rs. 12 
in Schedule A, amount only to asum of Rs. 47 to be deducted from 
the Lower Court’s reckoning. 

Item 7 relates to a quantity of tobacco, valued at Rs, 2,000, for 
which the District Court has allowed a value of Rs, 1,600. It is 
clearly enough proved that this tobacco belonged to the stock in 
trade of Ma Dun, the deceased, and there appears to be no evidence 
on the ether side to conttadict it. The tobacco was on Ma Dun’s 
premises, and the second defendant, the only male member of the 
family, was admittedly Ma Dun’s man of business or servant, who 
acted for her in her various transactions, especially when she became 


old and feeble 
There can be no doubt the value of the tobacco has been rightly 


included in the assets. 

The only other items in dispute in Schedule B are Nos. 14, 15, and 
16, three sums of Rs, 650 each, on account of the mesne profits of the 
various parcels of land held by deceased. The District Court has 
allowed a total of Rs. 1,500 for the rents of three years. 

What the actual receipts were is known only to second defendant 
himself, if even he knows, for he kept, or at least he produced, no 
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accounts. Asa trustee, if he is a trustee, one of his duties would be 
to keep proper accounts. 

There is evidence of the payment of a considerable amount of rent, 
but it is fragmentary and it 1s almost impossible to piece it together. 
It is sufficient, however, to mention one or two circumstances, 

In Schedule A there are at least 33 parcels of land to be accounted 
for, allowing for deductions, with a value, mostly mortgage apparently, 
of nearly Rs, 7,000. If ten per cent.—probably not an unreasonable 
amount——be calculated for rental, the income would approach Rs. 700 
a year. 

* The rent paid on two of the parcels, 24 and 25, inthe year of suit 
was 1,750 viss of jaggery, the price of which would be from Rs, 13 to 
Rs. 20 per loo viss. This would give a rent of between Rs. 227 and 
Rs. 350 (evidence of ninth witness for plaintiff), ; 

The rent of No 23 again was, according to the seventh witness for 
the defence, about Rs. go one year and Rs. 50 another. 

Then plaintiff says that in 1255 B.E. "she. got Rs. 200 worth of 
betelnut as her share of the rents, and the first defendant, her sister, 
admits the giving of the betel, 

At the hearing of the appeal, appellant’s learned Counsel has put 
down Rs, 750 as the amount of mesne profits for the three years. On 
tlve whole, the District Court’s estimate of Rs. 1,500, or Rs. 500 a year, 
cannot be regarded as unreasonable. By mistake, however, the learned 
Judge has only reckoned half in the account, having divided the 
total twice over. The plaintiff has thus been allowed considerably 
less than she ought to have been, 

We now come to Schedule C, the bulk of which is jewellery, gold and 
money. The Lower Court has taken Rs. 990 on account of minor items 
in this schedule as admitted, but this does not seem tobecorrect. Item 
11, Rs. 500 for silver articles, was not admitted, and this item is still 
disputed at the hearing of the appeal. The third witness for plaintiff 
proves, howev: r, that there was a large number of silyer ornaments, 
about forty. 

She and the second witness also speak to the ruby rings and diamond 
ring, items § and to. As to the-rest of the jewellery and the gold, 
there can be no doubt of the existence of at least a large quantity. 
It is spoken to by a namber of witnesses, and defendants’ daughters 
were seen wearing such jewellery both before and after Ma Dun's 
death. The fourth witness states that about a fortnight before Ma 
Dun’s death she caused the gold and ornaments to be brought out by 
her daughter, first defendant, to be taken care of, and the quantities 
were two viss of gold-leaf and over two viss of gold ornaments. Other 
witnesses estimate the weight of the ornaments at two or three viss, and 
second defendant, in a suit against plaintiff, claimed that a viss and a 
half of gold had been given into her charge. 

The estimate of two and a half vis:, the viss containing too ticals, 
made by the Court of First Instance, appears moderate therefore. 
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The amount in cash, Rs. 7,000, is taken from second defendant's 
own claim against plaintiff, and this, too, probably would not represent 
the full amount of money left. According to the fourth witness for 
plaintiff, Ma Dun mentioned over Rs. 10,000 as the sum to be divided. 
Although second defendant asserted the delivery of the gold and the 
Rs. 7,000 to plaintiff, he sued her for only Rs. 650, so that the balance 
was presumably accounted for. 

The plaintiff's more ditect evidence is fully corroborated by evidence 
of a more general character. {t is shown that Ma Dun must have 
been, w hat for Upper Burma, was a very wealthy woman. The 
defendant's own witness (second), Myat Thin, says she was reputed 
very rich in Sale, a trading town; only one other person being equal 
to her. 

The assessors to income-tribute or thathameda assessed her and 
her household at Rs. 4v,000, and levied the high rate of i<s. 70. 

It is, of course, extremely difficult for plaintiff to prove particulars 
of property which was not under her control. Her evidence is amply 
sufficient to establish the existence of assets, certainly to the extent 
allowed by the District Court, and probably a good deal more, and the 
coming of such assets into the hands of the defendants, The evidence 
is undoubtedly enough to shift the burthen of proof on the defendants, 
who alone have the means of knowing the full facts. 


The Court below has deducted from the gross sum of the asscts 
found by it Rs, 400 on account of funeral expenses and Ks. 500 for 
expenditure on works of religious merit for the benefit of Ma Dun’s 
future state. The former sum is perhaps not unreasonable, and 
might pass without proof; but the latter should have been distinctly 
proved, which it has not, and, from the evidence of the fourth witness 
for defence, it would seem that the money, or at any rate the whole of 
it, cannot have been yet spent. 

I find, therefore, that the value of the assets of deceased has been 
under-estimated and not over-estimated, and that, if plaintiff is entitled 
to the share awarded,’ she has got less and not more than she ought to 
have got. 

Under these circumstances, of course, there can be no deduction 
on account of the few items of minor importance as to which the 
Court below is in error, or about which there is room for doubt. 

The next question raised in appeal is also one of fact, namely, 
whether there was not a gift of all deceased’s property to the 
defendants. 

As to this it is not necessary to say very much. The defendants 
had two strings to their bow. They alleged an adoption of plaintiff 
and a gift of the estate, both made at the same time. The Lower 
Court refused to believe the witnesses on either point. In appeal the 
adoption is dropped, while the gift is maintained. The reason given 
for this curious proceeding is that, though the adoption was really 
effected, it cannot be proved to be valid for want of notoriety or 
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publicity. But it appears pretty plain thar, if the witnesses were 
telling the truth, the requisite publicity would have been given to 
the adoption, and, if they are not telling the truth about the adoption, 
they are certainly not to be credited about the gift. 


To any one familiar with the ways of the Burman type of false 
witness a glance at the depositions is enough. The witnesses, who 
allege they were present, had nothing to do with the matter in hand. 
They dropped in casually, one to hire a pony, the others hecause of 
something in connection with tobacco, about which they differ, and 
found themselves, though some were prrfect strangers, present at a 
most interesting family crisis. They are careful to give no particulars 
which would afford room for awkward contradictions, but with the 
dramatic instinct common among Burmans, they mention little inci- 
dents to give a pleasing air of probabil: ty to their story, such as the 
pious picture of the adoration of the pagoda, and the invocation of a 
blessing over the conversion of one sister into the daughter of another, 
w hereby all the worldly wealth of the former is transferred to the 
latter. Another touch of the same kind is the statement of one witness 
that they were takinz their breakfast, but with the carelessness of 
Burmans who are too lazy to be part-perfect ; the other witnesses are 
allowed to spoil this by saying it was midday. 

The whole thing was, of course, a farce, and the witnesses were 
employed to play it because of their obligations to defendants, as the 
Lower Court points out. 


It is an illustration of the amazing self-confidence and simplicity 
of the people to find so gross and palpable an attempt at deception 
practised in the face of the overwhelming improbabilities of the situ- 
ation, on which the Lower Court very “justly remarks. To induce 
belief in such a story, that the deceased mother would thus completely 
rob one daughter in favour of another, and dispose of a large fortune 
without the presence of a single friend or acquaintance, or witness of 
any kind, without a scrap of writing, and without the merest ae 
caution or fermality, would demand hardly less evidence than- 
miracle. 


Even if the evidence were credible, there would still remain the 
objection that the gift must fail for want of delivery of possession. 
The tearned Counsel for appellants argues that they were already in 
possession both of property and title- deeds, and that nothing more 
was needed than what is alleged to have passed. But this is a fallacy, 
the premise as to possession being unsound. The appellants were 
not in possession ; the deceased was and remained in possession, the 
appellants having charge merely on her account as her agents or ser- 
vants. Beyond the words attributed to deceased, there is not a single 
thing to show that the alleged intention to transfer was converted into 
action, and considering the relations of the parties, fiducial and other- 
wise, the very strictest proof would be requisite on this point, which 
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is essential under every law having force in the province, statutory 
common, and Buddhist. 

But the truth is no doubt that deceased never had any such mon- 
strous intention, and on all the principal points of facts in the case 
I concur fuily in the finding of the Additional District Judge, whose 
judgment shows on the whole a creditably carcful and sensible 
consideration of the circumstances. 

The appeal might, it seems to me, have been put, and argued upon 


broader lines, without requiring the discussion of a number of details 
‘ 2D 


of insignificant relevancy and importance in view of the main materials 
upon which the conclusions in the case must ultimately rest. 

Turning from this preposterous part of the case, we have now to 
deal with the only matter which presents any real difficulty, namely, 
What is the right share of inheritance of each sister ? 

There appear to have been one or more other children of the 
deceased Ma Dun. but the plaintiff and defendant are the only 
survivors of the family, and the whole inh-ritance is divisible between 
them. 

The question ts,—In what proportion should partition be made ? 

The Court below has made an equa! division. 

Vhe appellants contend that the first defendant, who is some 15 
years older than the plaintiff, is intitued as the elder tothe larger 
share. 

The circumstance that there have been other children now deceased 
has been treated as of no account, 

The rule of decision governing the case is, under section 4 (1) of 
the Civil Courts Regulation, the Buddhist law, “except in so far as 
“such law has, by legislative enactment, been altered or abolished, or 
‘is opposed to any custom ‘having the force of law in Upper Burma.” 
There has been no abolition or alteration of the Buddhist law on 
this subject by legislative enactment, and the only questions are, first, 
What is the Buddhist law ? and, second, is there any custem having 
the force of law opposed to it ? 

The Lower Court has relied partly on what it conceives to be the 
Buddhist law, and partly on some evidence of custom. 

The Buddhist law of the country is generally understood to be 
contained in various Dhammathats or collections of rules made by 
different compilers, The Dhammathat most commonly in use in the 
Courts is the Manugyé, partly because it has been longest translated 
and has been employed as the ordinary work of reference in Lower 
Burma, and partly because it is, or is supposed to be, a standard 
authority. 

Section 13 of the tenth chapter of this book treats of the case of 
daughters only being left to take the inheritance, and directs that the 
eldest daughter is to have all the mother’s clothes and ornaments, and 
then the rest of the property is to be divided into twenty shares, of 
which the eldest daughter is to take one ; the residue is to be divided 
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into twenty shares, and the second daughter is to take one, the resi- 
due is again to be divided into twenty shares, and after each of the 
other children has taken one, the remainder is to be equally divided 
among all. The section goes on to mention that it has been said that 
the division into twenty parts should be repeated seven times before 
equal ‘partition takes place, but it does not indicate whether the latter 
plan ought to be followed in preference to the former or not. 

The Lower Court bas objected that this law of partition is highly 
artificial and could not be followed in practice, but if this is plainly the 
law, it ought to be carried cut, and there is nothing to prevent it, all 
that is required being a little arithmetical calculation. Sut the Lower 
Court goes on to point out that the rule in this section is contradicted 
by other texts, namely, in section 39, which gives the apologue of the 
snake-child, and speaks of all the children having an equal share; and 
again, after section $1, towards the end of the chapter, where it is 
said the children are to have equal shares like chickens, 

Here, however, the Court has been misled by the translation, which 
in these, as in many other places, is faulty and untrustworthy, 

In the original the expressions used are aimya, ahmya asu atatng, 
anyt ahmya s% sa kyt ngé, the meaning of which 
ie ; ” £ Ley : 

soy” “aagisoqg 18 Bes amt and ne equal ia 
so0882” eap§oy rat the texts are intended to en orce is that 
ie. S| no child should be excluded from his just and 
goofeysccdu * legitimate share of inheritance on account of 
natural infirmity or defect, so long as his conduct 
is consistent with filial piety. 

These passages cannot therefore be relied upon in support of the 
decision of the Court below. 

In section 19 of the Manu Wunnana, translated in Sir John 
Jaxdine’s Notes, V, Inheritance and Partition, the rule laid down is to 
the same cffect as in the Manugy®. This text gives the preference, 
after the eldest sister, to the “mother’s own and pretty daughter” 
without indicating any method of making this invidious and difficult 
selection. 

The appellants, however, prefer to reckon the shares according 
to another authority, the Attathankepa, section 164, of which the 
following is a translation :-— 

“364. Both parents having died, the law of partition between two sisters— 

“ The elder sister shail take the mother's personal property or asticles which she 
has had in daily use, and shall also take from the inheritance property any single 
thing she may choose to select ; the remaining property, both animate and inani- 
mute, to be made into six shares ; the elder sister to select and take two shares ; 
the remainder to be again made into six shares, and the elder sister again to select 
and take one share, the remainder again to be made into six shares, and the 
younger sister to select and take one share ; the remainder shall then be divided 
equally between them.” 

The Attathankepa is a-compilation understood to have a good deal. 
of vogue in Upper Burma. Itwasmade bythe Kin Wun Mingyi,c.s.1 
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who was one of the Chief Ministers during the reigns of the last two 
Burman kings. 

It is a work of an electic character, and does not give all the 
variations of texts to be found in the Dhammathats. 

It is also to be borne in mind that its tendency is possibly of an 
aristocratic nature as opposed to democratic views: It seems to 
favour the accumulation rather than the dispersion cf property in 
certain instances. 

Thus the eldest Auratha son is favoured with a view, perhaps, to 
the maintenance of impartiable hereditary official estates. 

The rule that the childless husband and wife are to be sole heirs 
to each other appears to be an example of the same inclination, In 
many parts of the country there are people who cling to the view that 
in such cases the property, at least that of the woman, shoufd go back 
for division among the relations by blood. 

In Upper Burma the rule of complete succession between husband 
and wife has been adopted as that on the side oi 
which there is a preponderance of authority and 
popular opinion. 

It is no doubt a simple, straightforward, and intelligible rule, which 
has much to commend it asa barrier to unseemly strife and unprofitable 
litigation. 

The rule of equality in the partition of inheritance among children 
would similarly be a good and useful principle to adopt. The ques- 
tion is, whether it is likewise in accordance with Buddhist law as 
generally accepted in the country at the present day? If it is not, 
What is the’ Buddhist law on the subject ? Which of the several 
Dhammathats is to be taken as the guide? and which of the varying 
rules mentioned is the rule that ought to be followed ? 

Four or five years ago | induced the Kin Wuu Mingyi, C.S.1., to 
undertake the compilation of a digest of the various texts to be found 
in the Dhammathats, and the Jocal Government sanctioned the scheme, 
which has now been carried out, all the manuscript being now in the 
Press, and a considerable portion of it printed. 

The Mengyi possessed a large collection of Dhammathats of his 
own, search was made for others, and it is believed that all of established 
repute which are in existence, so far as can be ascertained, have 
been included in the compilation. 


2 U.B.R, 1832 
— 1896, page 121 
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following tables :— Ma Swe Mz, 


Tables of shares of inherttance where there are surviving daughters only. 
Page 314, section 198, of the advance-sheets of the General Digest of Buddhist 
Law. 
The law of partition between {wo sisters on the death of their parents—~ 





Number of Number of divisions before equal 


Dhammathats, 





shares. partition. 
6 | Wineiksaya ... 3 
6 | Manu Manékthika 8 
6 ' Manuthara : ii 3 
6 | Dhammawilatha ed 3 
6 ' Atitara 8 
6 j Pakathani 3 
6 | Raja Bala 3 
6 Dhammathara ins : 3 
3 Manékthika Dhammathat- | Two shares to be taken by the elder 


kyaw. sister and one share by the younger 
sister. 








N.Bo-The Attathankepa is not included among the Dhammathats in the digest, being itself a digest. 


Pave 353 and section 152 of the advance-sheets of the General Digest of Bud- 
-dhist Law. 3 
The law of partition between several] daughters on the death of their parents— 











Number of | Number of divisions before equal 
shares. ! Dhammathats, partition. 
Sac 
20 Wilatha yan «» | AS many as there are children, 
20 Dhamma eats ais 7 
20 Manugyé oF =e 3 and 7 
20 Wunnana dia .. | As many as there are children, 
20 Rathi ee = Do. 
20 Wineiksaya 2 Do. 
20 Manu Wunnana vai Do. 
20 Pakathani bus mak Do. 
20 Raja Bala... we 3and7 
20 Manu ES ak 3 and 7 
20 Dhammathara ... | As many as there are children, 
20 Amwebén ee - 3 and 7 
20 Seittara A ... | As many as there are children, 
ao Do. - oa 3 and 7 





The Dhammathats that give only the rule of division between two sisters are 


(1) Manékthika Dhammathat-kyaw. | (3) Manuthara, 
{2) Manu Manékthika. (4) Atitara. 
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The Dhammathats that give only the rule of division between a number of 
Sisters are— 


(1) Dhamma. (5) Manu Wunnana. 
(2) Manugyé. (6) Manu. 

(3) Wunnana. (7) Amwebdn, 

(4) Rathi, Hy (8) Seittara. 


The Dhammathats that give the rules of division both between two and a num- 
ber of sisters are— 


(1) Wilatha, | (4) Winciksaya, 
(2) Pakathani. } (5) Dhammathara. 
(3) Raja Bala. { (6) Attathankepa. 


From these tables it appears that in many of the Dhammathats two 
distinct rules of division are recognized according as there are two 
surviving daughters or more. There is also a separate rule given for 
the case of three daughters. The reason of this difference is not 
immediately apparent. 

I have asked the Ken Waue Mingy? himself what is the meaning of 
it, but he is unable to explain, and has promised to make enquiry. 

But whatever the object may be, the distinction must be given effect 
to if it has been preserved as of living force and is not obsolete, 

A translation of some of the texts is appended. 

There is also annexed a translation ofa decision of Maha Pyinnya- 
gyaw of Arakan in favour of equality, which has been produced by 
respondent’ s learned Advocate, but the other side objects that the 
judge flourished some hundreds of years ago in an age earlier than the 
Dhammathats now in vogue. 

The Lower Court framed no issue as to the existence of a custom 
in the matter having the force of law, but on the issue as to what the 
shares should be it took evidence, as to which it says in its judg- 
ment :— 

‘Three witnesses have been called who have been employed in 
arbitration from time to time in Sale, and were men of law in Burmese 
times. They quote one recent case of division of property between 
two brothers in which they gave equal shares, and say that they have 
on other occasions done the same, and that this decision is founded 
on the Dhammathat, though they cannot quote authority. They stick 
steadily to it, however, that this is the legal and customary way of 
division in Sale.” 

The learned Additional District Judge has also referred to a judg- 
ment of this Court, published in Ma & Myav. Ma Kun and Ma Hla 
Me.* That was a case which came before me not long after I first 
took my seat on this Bench, and in which | was struck with the popu- 
lar view in favour of equality of partition irrespective of the technical 
and complicated rules in the Dhammathats, and I caused such enquiry 
as was possible to be made in the particular suit, and further called 
the attention of the Courts to the subject in general, so that all 
possible information might be collected as opportunity should offer. 
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It does not appear that much has been done in the latter respect. 

The learned Advocate for respondent, who has much experience in 
cases of Buddhist law, expresses his own strong conviction as to the 
prevalence of the doctrine of equality, and the learned Counsel for appel- 
lants, who is himself a Burman Buddhist, does not hide his own 
personal opinion that there is a tendency towards equality which will 
very likely be reached ultimately, though his argument in the present 
instance is that for the time being the rules in the Dhammathats 
prevail and constitute the Buddhist law on the point. 

But which of the Dhammathats and which of the rules is the true 
authority ? and what way is there of solving that riddle? 

Is this Court to use the sword of justice for cutting the Gordian 
knot through the middle, and to split the difference, declaring that 
in the absence of any certain established rule the principle that 
equality is equity must be followed ? 

Iam persuaded in my own mind that equality of sharing inheritance 
is commonly in favour and practice throughout the country and that 
to give judicial sanction to the rule would probably make no inno- 
vation in the law. 

But before going to the length suggested | considered it advisable 
and reasonable and fair to the appellanis to apply such test in the 
matter aS appears feasible. 2 

No issue has been drawn in the Court below distinctly raising the 
questions under discussion, namely, what is the Buddhist law of par- 
tition in a case such as the present, where the inheritance of a deceased 
mother has to be divided between two surviving daughters as the sole 
successors and heirs? If it is contained in the Dhammathats, in 
which of them is it to be found? and which of the rules laid down in 
that Dhammathat, if it is one of the text-books containing more than 
one such rule, is the correct rule? Or, on the other hand, is the Bud- 
dhist law, if such law is contained in the Dhammathats, oppesed to 
any custom having the force of law in Upper Burma ? 

Both parties should have an opportunity of bringing forward any 
evidence on these points that they may wish. 

If the rules in the Dhammathats are still followed, the appellants 
cught to be able to adduce specific instances to that effect, occurring 
within the last twenty or thirty years or so, or say for a period extend- 
ing back to about twenty years before the annexation, or to the year 
1227 or 1228 of the Burmese era, when there took place the Mingun 
rebellion, a well-known time-mark throughout the country. 

Of course there is no objection to the respondent proving further 
instances of the application of the rule of equal division if she can. 

The estate in suit is of considerable value, and the further enquiry 
proposed can be made on the spot at a very moderate expense. 

The issues specified are accordingly referred for trial to the Court 
below, which will take the additional evidence required and return it 
to this Court with its finding thereon on or before the 4th August. 


Ma Po 
v, 
Ma Swe Mx. 


FMa Po 
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As usual a week will be allowed for the filing of objections, and the 
appeal will be taken for further hearing on the 1ith August. 

- The Court below has now certified the additional evidence called 
for and has returned a finding in favour of respondent. The finding 
is as follows :— 

“ There are a number of conflicting rules, Also for Ma Swe Mi appears Maung 
Po Thet, the Letpanchibaw thugyi. Letpanchibaw is a connection of six small 
villages, amounting in all to about Joo houses and within a radius of about 2} or 3 
miles. It ison the river-bank at the extreme north corner of this subdivision, about 
55 miles from Sale. The dfyothugy? is alsoa man of considerable position in this 
part of the world. He also quotes cases in which an, equal division has been made— 
two in his own family and one from the village of Oknekyaung, a few miles inland. 
Maung Shwe Gan has also produced what purports to be a copy of the judgment 
in the case mentioned above. As, however, he can only say that he got it from his 
brother-in-law Maung Win and has not even produced Maung Win to prove it, it 
does not help matters much. 

Only one of the cases quoted is a case of division between two brothers or two 
sisters only. In the other cases there were a number of brothers and sisters. It is 
curious that neither side has put in a witness from Sale itself. On the point of law 
referred for further enquiry, | have now examined two witnesses for Ma Po and 
three for Ma Swe Mi. 

One witness for Ma Po quotes two cases of which he has read the judgment 
in which divisions have been given for an unequal division of property. ‘They both 
took place about twenty-five or thirty years ago. [he first seems more or Iess 
apposite xin the second some special circumstances came in and disturbed the pro- 
portions. ‘The other witness quoted no particular instances. 

for Ma Swe Mi appear the Singu Afyothugyi anda trader from Singu. Singu 
is a flourishing trading town of about a thousand houses on the bani of the river, 
14 miles north of Sale. The Afyothugy? isa man of great influence and is fre- 
quently appealed to as an arbitrator both by people in his own town and others. 
They quote various cases that they have known of personally in which equal divi- 
sion has been made. i 

‘They say also that in inheritance cases the custom is in Singu not to follow the 
partition rules in the Dhammathats, principally apparently because Ma Swe Mi, 
however, put in a document purporting to be the decision in the case quoted at a 
former hearing of this case by wilnesses Maung San and Maung Swe Baing. As, 
however, no one who is present can prove it. 1 cannot accept it as evidence. On 
the whole, I am of opinion that there is considerable evidence that in this part of 
the country there is a custom of equal division, and that in divisions of inheritance 
made by arbitrators with the consent of the parties this custom is followed and not 
one or any of the rules in the Dhammathats.” 


No memorandum of objections to the above finding has been pre- 
sented by the appellants, but they have not retained the services of 
the learned Counsel who represented them previously, and the second 
appellant has merely appeared in person and spoken against the 
finding. There is not, however, much to be said in addition to what 
has already been said at the former hearing. 

As this is a typical and instructive case the evidence taken con- 
cerning custom will be shown in an appendix. A translation of the 
decision produced by appellants will also be included in the appendix, 
though the decision itself has not been strictlv proved, for the purpose 
of illustration, and there will be added a translation of a note with 
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which the Ain Wua A/ingyt, C.S.1, has favoured me in answer to 
my enquiry as to the reasons for the particular rules of inheritance 
under consideration. ‘ 

The evidence no doubt goes to show that, as found by the Lower 
Court, the practice, in the partition of inheritance among brothers and 
sisters, at least in the part of the country where this cause of action 
arose, is not to follow the rules in the Dhammathats but to adopt 
equality as the rule of division. It is impossible of course in the pre- 
sent proceedings to have witnesses examined all over the province and 
ascertain whether there is universal prevalence of the same custom, 
but there is little reason to doubt that the general tendency is in that 
direction. 

It would appear that even the ezvatéa or eldest son does not com- 
monly claim the special share which is distinctively granted by the 
Dhammathats. 

A natural law seems to be in operation in Burma as in other coun- 
tries in accordance with which primogeniture becomes less and less 
regarded as a matter of importance. Conditions of life have changed 
and go on changing, and as the grounds upon which old rules of suc- 
cession were founded alter, the rules themselves alter with them, and 
such alteration comes into practice among the pzopie long before it 
finds its wav into the writings which are the guides professedly 
followed in these matters. 

Under special circumstances the spirit, if not the letter, of the 
ancient regulations might properly be applied. 

Te reasons for differentiation in the partition of inheritance among 
the offspring of the same parents are indicated in the Dhammathats 
and ia the appended papers, though not in respect of all points of 
variance. 


The eldest child upon the death of the parents is to take their place } 
to keep up the position of the family; to guard and maintain its 
rights; to protect and keep together its possessions; to dischargé 
the duties of its head; to pay dubts and undertake responsibilities ; 
to accept the burthen of the religious demerits of the deceased, and 
Lo provide for the acquisition of religious merits on their behalf by 
pious gifts and offerings ; to support, bring up, and care for the young 
and helpless members of the family; and g-nerally to fill the void left 
by the death of the father and mother who are gone. 


In return for the performance of such duties the right of the eldest 
child, standing 72 doco paventis, to a commensurately larger share of 
the inheritance than the younger brothers and sisters standing towards 
him, or her, in the relative position of children, is recognized reason- 
ably enough. The probability is that when the other children are 
young the eldest child by his control and command of the estate does 
practically obtain the advantage which is intended by the Dhamma- 
thats. 


Ma Po 
v, 
Ma Swk M 


Ma Po 
v. 
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But when circumstances of this kind do not exist, when the 
children are on an equality not only of blood relationship but of position 
in the family, the reason for making a difference between them dis- 
appears ; and the Dhammathats themselves transfer the privileges of 
an elder to a younger son when the latter in fact does the things 
which the former ought to but does not do, thus acknowledging the 
necessity of making rules yield to circumstances. 

It seems to me therefore that when the rules are conflicting and un- 
certain; when there is no proof as to what Dhammathat ought to be 
followed or what rule ought to prevail; when it cannot be shown that 
a particular direction is a living rule and not merely a dead-letter ; 
and when the circumstances of the case are not such as are contem- 
plated by the object of the rule, the Courts may safely accept a custom 
which there is a reasonable amount of evidence to establish if such 
custom is consonant with equitable principles. In the present case 
the appellants have failed to show the observance of any fixed rule in 
the Dhammathats, and there are no means of telling which rule out 
of different rules is strictly applicable ; there is evidence that in prac-- 
tice the complicated and intricate and in some respects [antastic 
rules in the Dhammathats are not taken as a guide, but that the prin- 
ciple of equality is followed; and the circumstances and relative posi- 
tions of the parties disclose no ground for making that difference 
between them in regard to their rights of inheritance which is at the 
root of the rule of succession to be found in the Buddhist text-books. 

I find accordingly that, so far as this case goes at Jeast, the only rule 
of Buddhist law shown to be operative in respect -of the partition of 
inheritance between two sisters on the same footing, except as regards 
age, is that of equality of partition. 

Here the younger sister was grown up at the time of her mother’s. 
death, and had already been married, and is now married again, so. 
that she was in no way dependent upon the elder sister’s care or good 
offices. On this finding the decree of the Court of First Instance must 
be maintained as substantially correct and the appeal must be dis-. 
missed with costs. 
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APPENDIX. Ma Po 
u 
Translation of certain texts in the General Digest of Buddhist Dhammathats. Ma Swe Mz. 


Manikthtka Dhammathatkyaw. 


Tur elder sister shall have two shares and the younger sister one share. 
Wrneiksaya, 


Let the elder sister take whatever thing she likes best and let the remainder of 
the property be made intc six shares, of which let two be taken by the elder sister ; 
and let the residue be made again into six shares, of which let cne be taken by the 
elder sister; and let the residue be made again into six shares, of which let one be 
taken by the younger sister ; and let the residue be equally divided among them. 


Nots.—This exactly carresponds with the Dhammathats Manu, Manok¢tbika, Manuthara, Dhamma 
Wilatha, and Atitara. 


Patathanni. 


Ler the elder sister take whatever thing she deserves and let the remainder of 
the property be made into six shares, of which let one be taken by the elder sister ; 
and let the residue be made into six shares and let one be taken by the elder sister ; 
and let the residue be made into six shares, of which let one be taken by the younger 
sister ; and let the residue be equally civided between them. 


Raja Bala, 


Lut the elder sister take whatever thing she likes the best and let the remainder 
of the property be mede into six shares, of which let two be taken by the elder 
sister; and let the remaining four shares be made into six lots, of which let one be 
taken by the elder sister; and let the remainirg five shares be made into six lots 
and let one be taken by the ycunger sister ; and let the residue be equally divided 


between them. 
Dhammathara, 


Let the elder sister take whatever thing’ she likes the best and let the remajnder 
of the property be made into six shares, of which let one be taken by the elder sister ; 
and let the residue be made into -ix shares, of which let one be taken by the elder 
sister ; and let the residue be made again into six shares, of which let one be taken 
by the younger sister ; and let the residue be equally divided between them. 


Translation of the deciston of Maha Pyinnya-gyaw of Aratan, 


Tue following is an extract, given at page “ Gqn5 ") from the decision of Maha 


Pyinnya-gyaw as reported (by him to the King), which contains four volumes and 
five pages of ten lines each and commences trom gp and ends in ¢, He was a 


Minister of a King cf Myauk-U, named Tha-giwin Palaunggyi, who ruled the 
countries of India, Ayuza and Yakkapur. 

Once upon a time there died a wealthy man (named) Kun-a-gyi in the island of 
Mozin, leaving five children by one wife and two by another. The children not 
being satisfied with the decision of four judges on the question of inheritance, laid 
t BS mast before the King, who deputed Maha Pyinnya-gyaw, one of his Ministers,. 
to decide it, 


Ma Po 
UV. 


Ma Swe Mi 
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The decision given by the Minister is as follows -— 


The greater number of clecisions given by judges in accordance with the pro- 
visions uf Dhammathats which provide proportionate division of inheritance are 
erroneous. Such Dhammathats, it is said, have been discarded by wise (judges) of 
old. Dhammathats only when they lead to the knowledge of truth can be regarded 
as works of wisdom. 


The Dhammath its (referred to above) are simply collections of writings, and are, 
therefore, very rarely correct. 


If, for instance, this wealthy Kun-a-gyi should rebel against his King, his child- 
ren by his elder and those by his lesser wife would not have been punished with 
proportionate severity (according to their respective position} as they would have 
received (in the case of inheritance) their share of inheritance in proportion to their 
respective position as laid down in the Dhammathat rules, 


All of them being sons alike (of Kun-a-gyi) they would, if they are to be punished 
with death, be put to death one and all. If, however, they are to be spared 
their lives, they would one and all be spared. This being so, and (as children 
without distinction of position) would even lose their lives on account of the fault 
of their father, and as there are thus instances of children being made to suffer the 
eivil consequences (of the deeds of their parents) they (the children) should 
receive their inheritance in the same manner. On this decision being given, a 
heavy shower of rain fell, though it was summer then and out of season, 


On account of this circumstance the King presented the judge with a ruby ring 
for the service rendered by him in the cause of justice, 
: 4 





Deposition of Maung Taung Bo, Myothugyt, zst witness of Plaintiff. 


I wap seven brothers and sisters surviving when my parents died. At their 
death their property was equally divided between the eight of us. 


In Singu there also lived one Maung Hmo. He had four sons and daughters. 
At his death his property was divided equally between the sons and daughters. 

My father died in 1246 B.E, 

Maung Hmo died in 1255 B.E. 

We have had no instances of unequal division in Singu in my memory. 


We did not follow the rather complicated rules of the Dhammathats, which 
moreover, difler among themselves. We divide equally in Singu. From 1237 
B,, up to the present time | have been Afyothugy?’, except for five years that 
1 spent in Mandalay. 


In my father’s case we sons and daughters agreed among ourselves without 
outside assistance. 


land my brother Maung Po U made the division. In the case of Maung 
Hmoe, an elder from outside not related to the family did the division. 1 do not 
know of any cases outside Singu. I have not come acrossa case of division 
between two sisters or brothers. 


Deposttton of Maung Po Thet, and witness of Plaintiff. 


In 1254 B.E. my grandfather Maung Kyaw Kaing died. His inheritance was 
divided between his ninesonsand daughters. They each received an equal share—_ 
five sons and four daughters. I have five brothers and sisters. Mv tather died 
in 1250 B.E., but my mother still remains alive. She accordingly kept all the 
property of my father in her possession. She died last year and her property was 
-divided equally between me and my five brothers and sisters. 1 am the elder son. 

We called in my uncles to make the division for us. My mother got the share 
.of my grandfather’s property that would have come to my father if he had been 
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ative. We did not divide according to the Dhammathats because there are so 
many conflicting rules 

Last year Maung Thu and Maung So Maung, in all family of six, divided 
their father’s properly in Oknekyaung. Maung Gyi acted as elder and divided 
it equally among them. I forget the father’s name for the moment. 


It is certainly the custom to divide equally in Letpanchibaw. ‘There are six 
villages and 400 or more houses. 





Deposition of U Shwe Tha, Advocate in Burmese times, 3rd witness of Plaintiff. 


In Burmese times | was an Advocate. [ had one sister Ma E Tha and no 
brothers when my father died about 20 years zgo. 1 and my sister divided my 
father’s property equally. 

I arranged a division of property about four sears ago between two sons of 
Maung Kyeit. I then divided Maung Kyeit’s property equally between them. 
There are various rules in the Dhammathats; one of them has been follawed in 
cases that I know of. So I divided equally, which seemed fairest. 


Maung Hmo’s six sons divided his property equally five or six years ayo in 


Singu, I have not come across any case in which an unequal division was made. 
In Singu the custom is certainly to divide equally. 





———— 


Deposition of Maung Tet To, Advocate of Alutdawin Burmese times, rst witess 
of Defence. 


Jn Burmese times 1 was an Advocate in the Hlutdaw, 1 have also in Sale 
done arbitrations. 


About 30 years ago | was engaged in acase of division of inheritance between 
Yanaungthila elder brother, and Balathayan, younger. The matter was referred 
to the judgment of the Sadaw pongyi in Mandalay. He decided that the property 
should be divided into three parts and the elder brother chose the one he wished 

The remainder was then divided equally. Ma Hla and Ma Wa decided by the 
Shwepyi Mingyi at Mandalay. In this case Ma Wa, who was the elder sister 
had performed the four duties to her parents—(r) lived with them ; (2) looked'after 
their interests and not her own; (3) tended them; (4) performed their funeral. 
And for this reason she got a larger share. 


The property was divided into half and she got half and then the remainder 
was again divided into halt and each sister took one. So the elder sister cot 
three-fourths and the younger one-fourth. This was about 20 years ag. or a little 
more. In both these cases there were only the two brothers or sisters. I was not 
an Advocate in either of these cases, I did not know the parties Iwas not pre- 
sent at either case. { have only heard and seen copies of the judgment. [ haye 
come across cases of equal divisions, where there were more than two brothers. 
I do not remember names. I have not come across such cases where there were 
only two brothers or two sisters. At the beginning of this case | was cccupied in 
helping Maung Shwe Gan in hiring an Advocate ard the general business of the 
case. J.atterly, however, | have not done anything for him. I have heard it said 
that two sisters in Sale, Ma Hla Min and Ma Hla Win, divided their parents’ pro- 
perty equally. Iwas not present at the time. It was in 1242 or 1243 BLE. I 
received fees from Maung Shwe Gan at the beginning of the case, 


— 


| Deposition of Maung Aung Min, Advocate and Clerk in Pagan Sithe’s Court in 
Burmese tintes, 2nd witness for Defence. 


In Burmese times I have been an Advocate and a Clerk in the Pagan Sitke’s 
Ccurt. I donot ever remember a case of division between two daughters like this 
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one, Maung Shwe Gan has shown me a paradai’ containing a decision in the 
case of Ma Hla and Ma Wa. I do not know where he got it from. I cannot 
quote any particular case of division between more than two. 
Deposition of Maung Shwe Gan. 

Tis decision on a case tried by the Shwepyi Atwin Wun Min, Ma Hla v. Ma 
Wa, was given me by Maung Win in Salin subdivision. 

He is my brother-in-law. He told me he had got it in Mandalay. 

Thisisacopy. ‘This is the paradazt from which it is copied, which Maung W in 
gave me. 1 of course cannot be certain where he get it from. 








Extrast from Deposition of Maung Shwe Batng, rath witness of Platatif. 


* * * « 


In Burmese times 1 was arbitrator. In 1257 B.&. 1 was one of three arbi- 
trators who divided the estate of the thugyi’s brother among his three sons. 


I have doneso before ; equal division is the customary and legal way of division. 
Maung Myat E was my cousin. After Maung Shwe Gan’s marriage he worked 
for Ma Dun. The custom of equal division of inheritance among sons holds 
Salé, IT anly heard of Ma Shwé Mi being Ma Po’s éittima tharzi, when this case 
was begun last yzar. In the Dhammathats there are several ways of dividing 
inheritance among brothers, * * * 
the decree of Yaw Myosa Shwe Pyt, Attn Wun-Min in the matter of partition 

of inheritance between two sisters, produced by Appellant Maung Shwe Gan. 


Asuit for partition of inheritance, namely, property, gold, and silver, haying taken 
place between Mé Hla and Mé Wa, has several times been heard beforethe Anén- 
nyata Kons, who possess the four qualifications of wise judges ; but, as no distinct 
findings have been come to, both parties now wish to have. their Case brought to 
light (by my decision) and accordingly set out their rival claims and contentions . 


The following facts may be quoted here as reference :— 


“ Ia the scriptures of Buddha (if will be seen) that the monks A-nan-da and U 
Pali had during the litetime of Buddha acted as advocates in a case of inheritance 
that took place between a niece and a son of a rich man; that in a case of dispute 
that took place among the monks and laymen during the reign of King Wadiyu 
the decision was given by a hermit, A-di-damika Gut Da; that in a case that took 
place between ‘Ton-la-nan-da Bhikku and sons ofa rich man regarding the gift of a 
éyaung, the decision was given by the Ministers of Tha Wutti; that in a case of 
dispute that took place ata port between the slave isramins On the arrival of a 
monk, Boddagossa, after copying the scriptures of Bidagat at Ceylon, the decision 
wus based on the evidence of Boddavossa; that at the time the Buddha was about 
to lay down the provision of a Jaw relating to the second Payazika offences it is 
shown in the text of Payazikan Attakata that Buddha sent fora monk, who was 
formerly a married man and minister and judge of King Peinpathaya, and en- 
quired from him into the wordly decisions of thett cases for the purpose; that after 
the non-existence of Buddha there were left behind him extracts from several Dham- 
maihats such Dayabawa Deikta Daya, Thattha Daya, Wikala Danam, ‘Tha 
Meik Gaya-u-Paw ; that the embryo geds Mahosata and Widuya Thenaka min- 
isters give their decision according to the merits of cases, and the fact of it is laid 
down in jats and stories ; and that it is laid down in the Abidan text that an equit- 
able decision consistent with the nature of the case should be given independent 
of the three ways of taking bribes and four kinds of corruptions, and therefore 
wordly affairs only should not be followed. 

At the hearing of the case Mé Hla contends that, besides the two viss of plain 
gold, her elder sister M@ Wa had on the death of their parents taken custody of the 
estate consisting of ecld and silver ornaments, cash, buffaloes, cows, carts, horses, 
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bracelets, clothing, furniture, and two thousand baskets of padd: in the granary, 
together with her (Me& Hla’s) awn thinthi property, namely, gold and silver 
flowers warth Rs. 100, a pair of diamond earrings, a pair of gold earrings, two plain 
gold rings, four ruby rings, bought male and female slaves, carts, cows, and horses as 
shown in the list produced. Mé Wa denies there being left two viss of gold on the 
death of her parents and contends the property given in the list produced was 
acquired through her own talents and fortune after she had attained the age of 
puberty, when the parents were old and infirm, and that the gold and _ silver 
flovers, a pair cf diamond earrings, a pair of gold earrings, plain gold rings, four 
ruby rings, etc., are not the ¢/zzth/ property of Mé Hla. 


On the strength of the contentions of beth the parties it is held that Me Hla 
should produce three legal eye-witnesses to establish the claim which, distinctly 
mentions the weight of the said gold as two viss exactly, and, if they can unani- 
mously prove the fact of having seen it, let it be subject to inheritance ; but, if it be 
otherwise, order for partition cannot be made but the suit will have to be 
dismissed. 


As regards the alleged ¢/iznthi property Mé Hla should produce three legal wit- 
nesses to show separately under which of the 12 kinds of zhizéhi each falls; and 
if the witness can in accordance with the law clearly prove that each falls under 
four of the 12 kinds of thinth, let M@ Hla get it, being her ¢hinthi property; but 
it it be otherwise, let i¢ be subject to inheritance. As regards the partition (of in- 
heritance) between two sisters, elder and younger, it is laid down in Attathankepa 
that it should be made into six shares. 


In the Dhammathat Kyaw it is laid down that, if the feldest daughter) seek to 
further the interest of her parents, and that, if the four circumstances in the under- 
taking are present, halt the inheritance is to be taken (by her) and that the 
remaining half be equally divided between the (two) sisters; (it is also laid down 
that the inheritanze) should be made into three lots and that two be taken by the 
elder sister and one by the younger, and that as regards the ancestral property it 
be equally divided between the eldest brothers, eldest sisters, second eldest brothers, 
second eldest sisters and younger brothers and younger sisters. It isalso subject to 
partition directly in the way of Ni Datta. 


From the time King Mahathamada down to this day the officials of the king 
are appointed to their respective posts of Wunshindaw Wungyi, Atwin, Wun 
Dauk, Myo Wun, Sitke, Nakan, etc,, according to their deserts. In the same 
way children should really be regarded as servants of their parents, and as such 
they are enjoined to serve their parents with unremitting zeal. Though one may 
be an offspring of a parent, yer, if he should disobey them, he is said to be like a 
dog and consequently debarred from inheritance. 

Having regard to the moral precept which enjoins children to support and main- 
tain their parents and accepting with unfelened faith the doctrine cf Buddha, 
‘which declares that the greatness of gratitude which children owe to their parents 
can only be compared to the Myinmo mountain, and that children should consider 
their parents as they would a pagoda, it may be said that the elder sister Mé Wa 
secks to further the interests of the parents; and brought up her younger sister 
Mé Hila and supported and maintained her as a mother, and in the two kinds of 
Positions, Neikthya (persons depended upon) and Neikthita (dependent), she occu- 
Pies the former position and Mé Hila the latter, and consequently let half the estate 
ot their parents be taken by the elder sister Mé Wa and let the remaining other 
half be divided more or less equally between the younger sister M& Hla and the 
elder sister Mé Wa. : 


If any portion of the inheritance is concealed, let the person who does so not get 
it, but the (other) person who brings it to light. ‘The parties being sisters no order 
as to the bearing of each other’s costs is passed. The expenses of the litigation 
must be borne by each party in proportion to the amount of shares she gets. 


Ma Po 
a, 
Ma Swi Mr. 


Ma Po 
v. 
Ma Swi M1. 
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The younger sister Mé Hla and the elder sister M&é Wa, being satisfied with 
the decision given by Yaw-Myo-Za Shwe Pyi Atwin Wun Min, on roth Lasan 
Nayon 1239. are letpet served out by Daingdaw Maung Ta. 

This ruling was produced by appellant Maung Shwe Gan on the tst waning 
of Wagaung 1259. 


Note by ihe Kin Wun Mingyt, CSU. : 


Iw the chapters of Manawthara) Pyu-min, Dhamma Wilatha, Kaing Sa Shwe 
Myin, Myin Gun, Dhammathat Kyaw, Kandaw Min Gyaung Pakeinaka, Shin-te- 
zaw-thara-manu, Wunnana Dhamma Shwe Myin, Wineiksaya Rathi, Mann 
Wunnana, Sénda Manu, Ti-law-ka-ton-laya Chi, Manu, Manu Seittara, and 
Manu Kyetyo Dhummathats relating to the performance of filial duties incumbent 
on elder brothers and sisters towards their younger brothers and sisters and the 
duties incumbent on the latter, in their (urn, towards the former on the death of 
their parents it is provided that the elder brothers and sisters should, as the 
parents would, support their younger brothers and sisters with necessary comforts 
required for their maintenance and exercise control over them, who should, in their 
turn, allow their elder brothers and sisters to take their elder shares and honour 
them as if they were their parents. 

In the chapters of Pyuemin, Dhamma Wilatha, Wi-neik-saya Rathi, and Sénda 
Manu Dhammathats where there are provisions that the eldest son or daughter 
should get the larger share, it is laid down that, if the eldest and second eldest 
sons should perform more duties than their younger brother on their father’s 
behalf they are entitled to receive larger shares. 


In the chapters of Dhamma Wilatha and Manu Kyetyo Dhammathats, where 
there are provisions giving auvatha’s shares to the eldest brother and sister of the 
family, it is laid down that if the son should be an eldest and an auratha and 
known to the chief or authority and undertake the liabilities of debts on behalf of 
his father, he is entitled to his father’s clothing and ornaments, 


If the daughter should be an eldest and an auratha, and if she should, on 
behalf of her mother, support her younger brothers and sisters with the necessary 
comforts required for their maintenance and undertake the liabilities of debts and 
evil consequences ¢f the deeds of her mother, she is entitled to receive the clothing 
and ornaments of her mother. 

In the chapters «f Manawthara, Kandaw Min Gyaung, Pakein-naka, and 
Manu Seittara Dhammathats retating to the law of partition between two brothers 
on the death of their parents, it is laid down that, because the eldest brother being 
able to carry out the duties of his parents and the younger brother not, the inheri- 
tance is subject to a proportionate division. 


In the chapters of Pyu-man, Dhamma Wilatha, Dhammathat Kyaw, Sénda 
Manu, and Manu-kyetyo Dhammathats relating to the law of partition between 
the mother and s9n on the death of the father, it is provided that because the eldest 
son occupies the position of his father or keeps up the lincal connections, or being 
a partaker in the undertakings, or being a person who seeks to further the interests 
of wealth and household affairs, he is entitled to receive one-fourth share. 

In the chap‘ers of Dhamma Wilatha Dhammathat and Dhammathat Kyaw 
relating to the law of partition between the father and daughter on che death of 
the mother, it is provided that because the eldest daughter participates with her 
parents in seeking to further the interests of wealth and household affairs, or being 
a participator with her parents since before the birth of the younger children, or 
being a person who seeks to further the interests ot wealth and household affairs, 
or being a person who exercises control over the household affairs as a mother 
after the mother has passed away, or keeps up the lineal connections of the family 
and relations, or the person who, as a mother, takes care of and supports the family, 
she is the only person entitled to receive the inheritance first and foremost. 
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Taking these provisions of the various principal Dhammathats into consideration, 
I find that the eldest son has to perform the duties of the parents more than the 
second eldest, the younger and the youngest children ; the second eldest son more 
than the younger and the youngest children ; the younger son more than the youngest 
son; and thus there has been a variation in proportion to the ages in the performance 
of duties, and according to such variation the proportionate division of inheritance of 
the parents between them must be mide, 

This method of division is still in force, being a continuous guide to the wise 
{judges) of old and unanimously laid down in every Dhammathat. 


Ma Po 
v, 
Ma Swi Mx, 


Civil Appeal 
Ne. 83 of 
1897. 
August 
2oth, 
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Before G. D. Burgess, Esg.. 0S. 
MAUNG TAING GYAW awp anoruare?., MA EIN TA and ANOTHER, 
Mr. A, N. Hiryee—for appellants, 
Buddhist Law—Clain: ta share of joint property of brothwr aud sister warding 
together, both being alive—Law of titherttasce not applicable. 

The plaintiff-respondent. a young woman whose parents died when she was a 
little girl, was brought up and taken care of by the first defendant-appellant, her 
brother, in whose work as a toddy-tapper she gave Some help. After having left 
her brother’s house on marriage she sued him and his wife, the second defendant- 
appellant, for a third share of their property which she claimed as joint. 

This property had been acquired after the death of the parents, who not only 
left no property but had even died in debt, which debt the first appellant had to 
discharge in addition to maintaining the respondent. 

‘The Court of First Instance, treating the case as one of inheritance, and quoting 
section 57 of Chapter X of the Manugye as the law applicable, decreed plaintiff’s 
claim and the decree, on appeal by the detendants, was confirmed by the District 


Court 
Held,—in second appeal, reversing the decrec of the Courts below, that Buddhist 


law was inapplicable, the suit not coming under the law of inheritance, but being 
in fact of the nature of a claim to a share of the profits of a partnership, the 
existence of which was not proved, and that no cause of action was disclosed by the 


proceedings. 

It does not follow that because matters of the kind happen to be dealt with in the 
Dhammathats in chapters relating to inheritance and succession, they have any- 
thing to do with those subjects. 

References—Manugye X, 57. 

Tuts is one of the most amusingly impudent claims that has ever 
come before me, and how the particularly sensible District Judge who 
tried the first appeal allowed himself to fall into the same trap as the 
Court of First Instance is not easy to understand. Even Homer nods 
sometimes, however. 

This suit was brought by a young woman against her brother and 
his wife for a third of their property. Her parents died when she was 
a little girl, and her brother kindly brought her up and took care of her, 
and she gave some help in his work as a toddy-tapper. Ju return for 
his kindness she has thus put him in Court. 

The parents not oniy left no property, but even died in debt, and 
the plaintiff's brother had that burden to discharge in adslition to ker 
maintenance. 

There is hardly an atom of evidence in the case, and there was 
in fact no cause of action shown. 

It will be a pretty state of things indeed if this kind of case 
becomes common and we have all the little children in the country 
suing their fathers and mothers, or sisters and brothers, for a share 
of their earnings because they have run errands for them. 

The learned Judge of the Court of First Instance has referred to 
section 57 of Chapter X of the Manugye, but has omitted to observe 
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{e) 
to 


1901.] UPPER BURMA RULINGS. 





A a 


Buddhist Law—lInheritance. 











that neither of the parties is dead so as to make this a case of in- 
heritance. : 

As tothe second portion of the section ever the very unlegally- 
mined translator cannot avoid making the note: ‘ This does not seem.” 

If plaintiff could have proved a partnership, which there was no 
evidence of, her action would be barred by the term of three years 
laid down in article 105, and there is no indication that she could 
anyhow get the benefit of a longer period under any other article. 

The appeal is allowed, of course, and the plaintiff's quaint suit to 
make her brother pay for keeping her for several years is dismissed, 
the decree of the Lower Courts being reversed with costs through- 
out 


Maune Trane 
Gyaw 


Ua 
Wa Ein Ta. 
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Before G. D. Burgess, Fsq., C81. 
(1) MAUNG PAN, (2) MA SIN ¢@. (1) MA HNYI, (2) MAUNG THAN. 
Mr, Ba On and Mr. C. G, S. Pillay— Mr, A. N. Hirjee—for first respond- 
for appellants. ent. 

Buddhist Law—Inheritance—Manugye Dhammathat, Chapter X, section 26— 
Partition of property between brothers and sisters—Equality of shaves— 
Adoption—Child given in adoption loses claim te inherit any share of the 
estate of his natural parents—Evidence— Burden of proof. 


First Appear. 


Suit for partition. One Maung Shwe Zin, deceased, left two sons and two 
daughters. Of these Maung Pan, first appellant-defendant, the eldest, was said 
to have been adopted into ancther family; Ma Hnyi, first respondent-plaintiff, 
was the next eldest child ; and Ma Sin, second appellant-defendant, a younger 
daughter, had, for several years before the death of Maung Shwe Zin, who was in- 
capacitated by infirmity from attending to business, managed his affairs, and had 
been in charge of allthe property. She had the custody of the title-deeds, and 
in fact took her father’s place. 

’ The remaining defendant was Po Than, the youngest of the family, who was 
made respondent along with Ma Hnyi. 

The plaintiff, Ma Hnyi, sued all the other chiidren, but in reality the contest lay 
between her and Po Than on one side and Maung Pan and Ma Sin on the other, 
The plaintiff sought to exclude Maung Pan from any share on account of his 
adoption out of the family and so claimed athird instead of a fourth of the estate. 

The Court below tound the adoption proved, and consequently held that Maung 
Pan was not entitled to any share in the estate. 

The extent of the estate was also in issue, certain land being claimed as the 
separately acquired property of Ma Sin. 

On the presumptions arising trom the circumstances that Ma Sin had long been 
manager of the estate, that her husband was a man of small standing and narrow 
mears, and that his own family land was under mortgage, it was found that the 
property in question must have been acquired with the estate funds, there being 
no admissible evidence to the contrary, ‘he Court accordingly granted plaintiff 
a decree for a sum of Rs. 10,269-5-4, the third of the estimated value of the assets. 

Held,— First, that an adopted child ordinarily forfeits all claim to a share of 
inheritance in the family he has lett. 

fleld,—Secendly, that in such cases as the present the burden of proof is shifted 
by a comparatively small amount of primd_facte evidence from the claimant to the 
manager and de facto trustee ot the estate. 

Held -—i hirdly, that the finding of the Court below on the facts was justified. 

Held —Fourthly, that there was nothing against partition in equal shares. 

Decree upheld in substance, but, as it should have been for partition in accord- 
ance with the prayer in the plaint, amended into a decree of partition and the 
grant of athird share to plaintiff, and as the valuation had not been disputed in 
the Lower Court, for the amount awarded in the alternative if partition could not 
be effected, es this modification ot aes decree, appeal dismissed with costs, 

; hammathat Manugyé, Chapter X, section 26. 
References ie U.B.R., 1897-1901, page 79. 
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THE questions in this appeal, so far as the argument has goue, are 
questions of fact or questions relating to the rules of evidence. 

The suit is for partition of the estate of Shwe Zin among his 
children, two sons and two daughters, The plaintiff, Ma Hnyi, sues 
the other children, but in reality the contest lies between her and Po 
Than on one side and Maung Pan and Ma Sin on the other, 

It can hardly be said to be disputed that the shares should be equal. 
If inequality of shares were to come in, it would apparently be in 
favour of plaintiff as the next eldest child to Maung Pan. 

The plaintiff seeks to exclude Maung Pan from any share on the 
ground that he was adopted by his aunt Ma Si, and so, claims a third 
‘instead of a fourth of the estate. 

If Maung Pan was adopted as alleged, there can be no doubt that 
he would have no claim to share in estate of his natural father. 

This point has not been contested in any degree worth notice. 

The ruleis so well establishedthat in the Dhammethat Manugyé 
it is not directly laid down, but merely referred to 
as a recognized proposition, as is still more plain 
from the original than the translation. Such exclu- 
sion is given as a reason for the adopted child inheriting from the 
adopting parents. 

The principle is clear enough. 

‘The adopted child drops out of his own family and is provided for 
inthat adopting him. The expectations and arrangements of the 
members of the family he bas left are framed accordingly, and it 
would be manifestly inequitable to let the child adopted into another 
family come back into hisown and disappoint the reasonable calcu- 
lations for the future which have been made therein. The number 
of prospective co-parceners in the inheritance of the original family 
is reduced by the adoption, and the adoptee cannot be permitted to 
come back and, as it were, to be born again. 

Apparentiy an adoptee drops even more completely than a deceased 
child out of the original family, for the deceased may leave children 
of his own who are admitted to a certain share, which does not seem 
to be the case with the children of an adoptee. 

As to the fact of adoption there is some conflict of evidence, and 
-naturally so when Maung Pan seeks to make out his right to share in 

the estate. Considering that the adoption took place some forty 
years ago and that the country has since then been turned topsy 
turvy by the annexation, itis absolutely impossible that the full 
amount of evidence should be produced which might otherwise be 
looked for; Maung Pan’s present age being fifty-five, the adoption 
must have taken place, if it took place at all, not less Jong ago than 
the period mentioned. 

The Lower Court has perhaps relied too much on the circumstance 
of Maung Pan's aunt taking a leading part in the ceremony of his 
religious novitiate, and on that of Maung Pan being made arbitrator 


_ Chapter X, sec- 
tion 26. 
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in the dispute as to the inheritance, his part there being rather that 
of a divider than a decider. But there is certainly evidence to support 
the finding of adoption apart from these things. 

It seems a little peculiar that an awvatha son like Maung Pas 
should be allowed to go out of his own family, but no doubt the 
attraction of wealth—oprum furtosa cupido—is strong enough to over- 
come most difficulties. That Maung Pan should subsequently give 
some small assistance in his father’s affairs is not inconsistent with his 
adoption ; and it is quite thrown into the stade by the part played by 
Ma Sin, who was the actual manager for her father. It is difficult to 
understand how Ma Sin could possibly have acquired this position if 
Maung Pan retained his place as auratha of the family, 

But the clinching argument is that Maung Pan actually succeeded 
to Ma Si’s estate notwithstanding the obstacle of the Government 
intervening and @scheating it. Can anyone believe that the Burmese 
Government would relinquish a claim of that sort except upon the 
strongest compulsion? Besides, if Maung Pan were not the heir of 
Ma Si by adoption, why shculd her property be restored to him? 
Why did it not go to his father, or to some other of Ma Si’s brothers 
or sisters? No intelligible explanation of this all-important matter is 
forthcoming, and in its absence Maung Pan’s present denial of his 
adoption must be put down simply to cavetousness. 

Maung Pan therefore drops out of consideration as one of the heirs 
and we pass to the question of the amount of the third share to which 
Ma Hnyi, the plaintiff-respondeant, is entitled. 

The parties put in various lists of property, but there is a paper on 
the record showing that their Advocates came to an understanding 
to put in issue only two parcels of land, known as the Indaing toddy 
groves, which were in possession of plaintiffs, the dispute being 
whether these should be brought into hotchpot or not, 

These were originally mortgaged to Maung Shwe Zin, the deceased, 
and the evidence of the appellant-defendant’s own witness No. 5, 
Maung Po, shows that he deprived Maung Shwe Zin of them some 
sixteen years ago, and that they never returned to Shwe Zin’s pos- 
session. The possession that plaintiff has now is unconnected with 
the estate, being due to her husband’s right to the land as a co-sharer, 
which has been established after litigation. 

There should have been a distinct finding on this point by the 
Court below, but the matter is quite plain from the evidence adduced 
by appellants themselves and requires no further investigation, 

As to the rest of the property which is not admitted as belonging 
to the estate, the dispute is as to whether it is not the separately 
acquired property of Ma Sin, 

The plaintiff was placed in an obvicus difficulty by the ielative 
positions of herself and Ma Sin, 

The latter had control and charge of the estate, and the former had 
no means of knowing particulars. Some evidence has been viven by 
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plaintiff as to Ma Sin acquiring the property with estate funds, but 
naturally her statements are general, and she has nothing to back 
them with beyoud the presumptions arising from the circumstances. 
On the strength of such circumstance the Lower Court has thrown 
the burden of proof on the appellant Ma Sin, and this procedure is 
challenged in appeal as incorrect. 

The Lower Court has pointed out the grounds upon which it con- 
siders that it is incumbent on Ma Sin to prove the real state of affairs. 

It appears that for several vears before his death Maung Shwe Zin 
was incapacitated by infirmity from attending to business, and that 
Ma Sin managed his affairs and was in charge of all the property. 
She had the custody of the title-deeds, and she in fact took her 
father’s place. The property must have yielded a considerable 
income of which she had the control. 

Her husband was a man of smal! standing and narrow means, and the 
land of his own family was under mortgage. 

These circumstances unquestionably raise a primé@ facte presum p- 
tion that any acquisitions that might be made under Ma Sin’s manage- 
ment must have pertained to the general estate, and it lay with her 
to rebut that presumption. But there is no trustworthy evidence 
that either she or Maung Pan acquired any of the property in their 
own separate individual interests. 

The means of proof in the shape of documents were in their pos- 
session, and no attempt has been made to prove any documents. 

A mass of papers was produced and was left unproved, and of 
course any statements as to their contents made by the witnesses were 
itrelevant. 

The circumstances bear a considerable resemblance to those in 
the case of Ma Po, and Maung Shwe Gan v. Ma Swe Mz,* in which 
this Court has pointed out the consequences of a fiduciary position 
such as was filled by Ma Sin in this instance. Ma Sin owed a clear 
duty to her co-sharers as the manager of the estate, and is liable to be 
called to account for her performance of that duty. 

When a person in her situation has to submit her conduct to judicial 
enquiry, she must expect a strict and jealous scrutiny, and Ma Sin 
has practically declined to face it. 

The finding of the Lower Court was therefore perfectly justified and 
must be sustained, and indeed it may be doubted whether too much 
indulgence has not been shown in the disallowance of a portion of 
plaintiff’s claim. 

An objection has been taken to the form of decree which is well 
founded. 

The decree is for a sum of money, whereas it should have been for 
partition in accordance with the prayer in the plaint. 
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It must be amended accordingly into a decree for partition of the 
estate and a grant of the third share to plaintiff-respondent of the 
property found to be subject to division, but as the valuation does not 
seem to have been disputed, the decree for the amount awarded will 
stand as an alternative if partition cannot be effected. 

With this modification of the decree, the appeal is dismissed with 
costs. 
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Before H. Thirkeil Whete, Esg., Ca.E. 
MA & DOK » MAUNG NGWE HLAING anp anoraen. 


Mr. €. G, S. Pillay --for appellant. | Mr, S. C. Duéta—for respondents. 
Buddhist Law —Inheritanse—Manugye Dhammathat, Book X, s.29-—Manu Wun- 
ana, s, g6-—Dhamma Vilasa, s. 58—~Adoption. 

The plaintiffs (respondents) sued to recover from the defendant {appellant} two 


bullocks, the property of one Po Min (deceased), 
The Court of First Instance dismissed the suit on the ground that the adoptive 


mother with whom the deceased was living at the time of his death was entitled to 
succeed to the property to the exclusion of collateral relations. 

‘The Lower Appellate Court held that there was no authority for succession by 
adoptive parents and reversed the decree of the Court of [First Instance. 

Held—that adoptive parents stand in the same position as natural parents and 
have the same rights so long as the relationship constituted by adoption subsists ; 
also that parents are entitled to inherit in the absence of direct descendants. 

References :—- 

Attathanthepa Vannana, section 211. 
Dhammathat Manugye, Book X, section 29. 
Dhamma Vilasa, section 58. 

Manu Wunnrana, section 46. 

P,J., L.B., 1894, page 116. 

THE plaintiffs (respondents) sued to recover from the defendant 
(appellant) two bullocks, the property of one Po Min (deceased). 
Ngwe Hlaing is deceased’s first cousin, Shwe Wa is deceased’s uncle. 
Ma E D6k claims to be his adoptive mother. 


The Township Judge dismissed the suit on the ground that the 
adoptive mother, with whom the deceased was living at the time of 
his death, was entitled to succeed to the property to the exclusion of 
collateral relations. The District Judge held that there was no 
authority for succession by adoptive parents to the estates of their 
adopted children and reversed the decree of the Lower Court, allow- 
ing the plaintiff's claim. The present appeal is preferred against 
that decision. 

The most recent decision on the point in question is that of the 
Judicial Commissioner of Lower Burma in MZ San Hla Mev. Kya 
Tun and others,* in which it was held that ‘the defendant, who was 
“living with her adopted son, attended him during his last illness and 
‘defrayed the whole of the funeral expenses, is entitled to succeed 
to his property.”” The authorities cited in the judgment in that case 
are Manugye Dhammathat, Book X, 29; Manu Wunnana, section 
46; Dhamma Vilasa, section 58. Section 29, Book X, of the Manu- 
gye Dhammatiat regulates the division of the estate of a deceased 
son with whom the parents are living between the parents and the 
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wife in case there is no issue. Even when there are children, parents 
are entitled under this section to a share. It is difficult to reconcile 
this rule with the rule laid down in section 28 of the same book. 
Manu Wunnana Dhammathat, section 46, prescribes that “if the sons 
‘and wife or- husband (as the case may be) of that son and daughter 
“be not living, the mother and father, &c., have a right to the estate.” 
This refers to the mother and father of children who have lived away 
from them, aA forttor? it would apply to the case of parents and 
children living together. Ohammea Velasa, section 58, as quoted in the 
judgment cited above, is also to the point. “In the absence of heirs 
“ (e,, children and grandchildren) the mother and father should get.” 
Section 211 of the Attathankhepa Vannand says: ‘‘ When there is no 
“younger brother or sister, then the ptoperty may revert or ascend 
“to the elder members of the family, such as elder brothers, elder 
“ sisters, parents, or grandparents.” 

Although the last-quoted text throws some doubt on the subject 
there seems to be good authority for the rule that parents are entitled to 
inherit in the absence of direct desendants. There has been no 
argument on the point, the respondents admitting that the law is as 
laid down in the case cited above. Adoptive parents stand in the 
Same position as natural parents and have the same rights so long as 


the relationship constituted by adoption subsists. 
i ts f me * 
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Before AH. Thirkell White, Esg.,C.t.k. 
_ MA SA BWIN anv two otaznss v. MA THI. 
Mr. C. G. S. Pillay—for appellants. {| Mr. Ba Ohu—for respondent. 
Buddhist Law-~-Inheritance—Authority of Manugyt Dhammathkat, Book X,s. 62, 
denied—Inheritance can ascend wien there are no descendants, 


The appellants sued the defendant-respondent for a share of the estate of one Ma 
E Po, deceased. The deceased was the niece of both parties. The respondent’s claim 
to the whole estate was based on section 62, Book X, Manugy? Dhammathaé 
while the appellants claimed as the nearest relatiors of the deceased and in the same 


rank with the respondent. ; 
feld—that under erdinary circumstances section 62, Book X, of the Afanugye 


Dhammathat, is unsuited to the conditions of modern life, 

Acid—further that the rule laid down in Upper Burma Rulings, 18q2-~96, Vol. iW 
page 1&4, namely, that “ when it cannot go by descent the inheritance is allowed to 
ascend ” must be taken as a setiled principle of law in Upper Burma. 

References, —Manugye Dhammaihat, Rock X, section 623 2, U.B.R. 1892~— 962 
page 184. ‘ 

THE appellants (original plaintiffs) sued the defendant-respondent 
for a share of the estate of the deceased Ma E Po. The deceased, who 
was an unmarried girl at the time of her death, was the niéce of both 
parties. She lived for the most part with the defendant, but she stayed 
for some time with one of the plaintiffs. 

The respondent’s claim to the whole estate is based not on the 
rights of relationship as such but en section 62, Book X, of the Manu- 
gyé Dhammathat which awards the whole estate to a person who has 
assisted an orphan relative in his illness and on his death has buried 
him. The appellants claim as the nearest relations of the deceased and 
in the same rank with the respondent. 

«There have been argument and reference to texts, but the principles 
on which the decision must be based have been authoritatively laid 
down in the judgment of this Court reported in A/aung Chit Kywe v. 
Maung Pya.* Practically, the effect of that judgment isto deny, under 
ordinary circumstances, the authority of section 62, Book X, of the Manz- 
gyé Dhammathat as being unsuited to the conditions of modern life. 
The definite rule is also laid down that “ when it cannot go by descent 
the inheritance is allowed to ascend first to the father and mother and 
failing them, to the first Ine of collaterals (that is, brothers and sisters), 
and, in the absence of heirs in that degree, to the grandfather and grand- 
mother and the next line of collaterals” (=uncles and aunts), 

The rights of uncles and aunts to succeed to an inheritance in 
default of nearer heirs may therefore be taken as a settled principle 
of law in Upper Burma. No doubt, as indicated in the judgment 
quoted above, intentional and deliberate neglect of the ordinary 
duties of affection or kindred would raise a presumption of the 





*2,U.B.R., (892—96. page 184. 
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Ms Sa Bwis rupture or interruption of the connecting bond and might operate to 
M mn exclude entirely from the succession. But in the present case it is clear 
iA Tau ; i 

nee that there was no such neglect. The appellants displayed natural affec- 
tion for their young niece and evinced no inclination to neglect her 
either in health or sickness. They are entitled to share the inheritance 

with the respondent. 
The decree of the Lower Appellate Court is reversed and that of the 
Court of First Instance restored with costs against the respondent 

throughout. 
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Before H. Thirkell Whete, Esq., C-1.2. 

MAUNG SHWE YAN ayp Four OTHERS » MA NGWE ond rwo orgers. 
Mr. C. G.S. Prllay—for appellants. { Mr. Ba Ou—for respondents. 
Buddhist Law—Inheritance—Childven who voluntarily separate from their 
mother on her second marriage and perform no filial duties ave excluded frou 

inheritance. 

The appellants-defenc ants are thechildren of one Maung We. The responderts 
plaintiffs are the daughters and son-in-law respectively of Ma Chin Ma. Maung 
We and Ma Chin Ma married anc died without joint issue. It is admitted that 
at the time of the marriage the first and second plaintiff, separated from their mother 
and took all her property. They now, together with the third plaintiffs claim cer~ 
tain property left by Maung We and Ma Chin Ma acquired during their married 


life. 
ffeld,—tnat when the children of the mother separate from her on the occasion 


of her second marriage and take their share of the inheritance of their parents and 
for many years continue tu form no part of the second family, they are not entitled 
to claim any share in the property jointly acquired by their mother and her second 
husband. 

References— 

Atiathankepa, section 159. 
sections 222 and 223. 
Manu Wunnana, section 26, 
section $4, 
Selected Judgments, Lower Burma, page 184. 

Tue Lower Appellate Court has merely reversed the decision of 
the Court of First Instance. It should have clearly specified the 
relief to which it found the plaintiffs to be entitled. 

The appellants, who are the original defendants, are the children 
of one Maung We. The respondents-plaintiffs are daughters and 
son-in-law respectively of Ma Chin Ma. Maung We and Ma Chin 
Ma married and died without joint issue. It is admitted that at the 
time of the marriage the first and second plantiffs separated from 
their mother and took all her property. She brought nothing to the 
joint-stock property of her second marriage. The plaintiffs filed 
three lists of property. The property in the list marked (os) is said 
to have been partly acquired jointly by Maung We and Ma Chin Ma 
and partly to have come to Maung We during the subsistence, of 
his marriage with Ma Chin Ma. The list marked (c) is a list of 
property also jointly acquired in part and in part, apparently the 
separate acquistion of Maung We during the martiage. The pro- 
perty is the third list is admitted to belong to the defendants and 
need not be further mentioned. ‘The plaintiffs claimed the whole of 
the property in list (oo) as having been given them by Ma Chin Ma 
before her death and half the property in list (c) as being jointly 
acquired by Maung We and Ma Chin Ma. 
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The Court of First Instance has found that no property is proved to 
have been jointly acquired. The Lower Appellate Court has dissented 
from this conclusion, but, I think, on insufficient grounds. It pre- 
sumes that there would have been some jointly acquired property as 
the marriage between Maung We and Ma Chin Ma subsisted for 
many years. The evidence that the property was jointly acquired 
is that of Maung Te, Ma Chin’ Ma’s brother, and San Yi, husband of 
the plaintiff Ma Ngwe. I do not think that this evidence is sufficient 
to establish the fact that the property in the two lists was jointly 
acquired. But in the view which I take of the law the point is 
immaterial. The gift from Ma Chin Ma to the plaintiffs seems also 
to be doubtful, but in any case it is not clear that Ma Chin Ma had 
any right to make the giit or that it was effectually made. 

The ordinary rule on the subject of the inheritance of step child- 
dren is ciear, The children of the father take his original or separate 
property the children of the mother take her original or separate 
property, and, if there is no joint issue of the marriage, the jointly 
acquired property is divided between the step-children. (Aftta- 
thankepa, sectitns 222 and 223. But 1 think it is also clear that 
this rule refers to a case in which the father and mother and children 
live together as one family. When the children of the mother separ- 
ate from her on the occasion of her second marriage and take their 
share of the inheritance of their parents and for many years continue 
to form no part of the second family, they are not entitled to claim 
any share in the property jointly acquired by their mother and her 
second husband. This is laid down in express terms in Attathankepa, 
section 459, and in Manu Wunnana, section 26. The rule isin ac- 
cordance with the law which governs other similar cases. In the case 
of a divorced wife, it is admitted that, if she takes the whole of the 
property at the time of the separation, her children have no claim to 
share in property acquired by their father after the separation (Manu 
Wunnana, section 54), In Ma Thazk’s case,* which has been refer- 
red to by the Court of First Instance, it was held that a daughter who 
remained with her divorced mother and did not maintain filial rela- 
tions with her father was not entitled to share in property jointly 
acquired by him in a subsequent marriage Again, the adopted son 
loses his right in the inheritance of his natural family ; and as Mr. 
Jardine observed in Ma Thark's case, ‘the principle applied to an 
adopted son runs more or less through the whole law of inheritance.’’ 
The general principle is that children who voluntarily separate from 
their parents and perform no filial duties are excluded from inherit- 
ance; and the claim to inherit is not revived by a visit to the death- 
bed of the parent and by contribution to his funeral expenses. 

The present case is closely analogous to that described in section 
5408 Manu Wunnana above quoted, for Ma Chin Ma abandoned 
all her property to her children on the occasion of her marriage with 


*5S. J. L. B., page 184. ae 
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Maung We. Whether the property in dispute is jointly acquired or 
the separate property of Maung We, Iam of opinion that, as the 
plaintiffs do not profess at any time to have been members of Maung 
We and Ma Chin Ma’s family or, with the doubtful exception of at- 
tendance on Ma Chin Ma just before her death to have discharged 
any filial duties, they have no right to any share in it. The Court of 
First Instance has rightly considered and interpreted the law. 

The decree of the Lower Appellate Court is set aside and that of 
the Court of First Instance restored with costs against the respondents 
throughout, 
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Before H. Thirkell White, E-sq.. C4.8. 


MA PON asp Two oraers v. MAUNG PO CHAN anv TWo oTusrs. 
Mr. C, GS. Fillay—for Appellants. | Mr. 4. N. Hivjee—for first Respondent. 
Buddhist Law—Inheritance- daughters of divorced husband and wife lieing with: 

mother and separating entirely from her father loses claim to inhertt any 
shave of her fathe’s estate. 

One Maung Bilu and his wife Ma P6n were divorced. The wife with her elder 
daughters moved to a house next to the criginal residence (which with the site were 
in suit), Maung Bilu continuing to live in the original residence with another wife 
and his youngest daughter. On his death in 1256 BE. the first wife and elder 
daughters put in a claim to Maung Bilu’s estate, or to a share of it F 

Heid,—that daughters of a divorced wife, who live with their mother and do not 
maintain filial relations with their father, but live entirely scparate from him, are 
not entitled toa share in his estate when there has been a division of property at 


the time of divorce. 


References :— 


L. B.S. j., page 184. 

L. B.S. J., page 296. 

L. B.S. J., page 299. 

2, U. B. R. 1892—96, page to2. 
2, U.B. R: page 19-4. 

2, U.B. R. paye 623. 

2,U.B. R. page 110, 

2,U.B.R page 159. 


Manugyt, Chap. X, page 319. 
Manugy, Chap, X11, section 3. 
Wunnana, Section 54. 

2, U.B. R. 1897—19¢1, page 104, 

IN this case Po Chan, who had acquired the interests of Ma Myin 
in certain property, sued for possession of it and for the determina- 
tion of his interest. The property in question is a bouse and house- 
site. [tis allegedtm have been originally the property of Ma Pén; 
and there is evidence in support of this position. Ma Pén married 
Maung Bilu and they had three children, Ma Mén, Ma Myaing and 
Ma The Bu. Maung Bilu took a secoad wife, Ma Myin. After this, 
but not on account of it, Maung Bilu and Ma Pén separated, Maung 
Bilu continuing to live in the house in dispute with Ma Myin and his 
youngest daughter Ma The Bu, and Ma Pén with her elder daughters 
occupying a house on an adjacent site. The divorce was effected in 
or about the year 1245 B.E. A document, presumably embodying 
the terms of the divorce, was drawn up ; but it has not been produced 
and no evidence has been given of its contents, The learned fudge 
of the Court below has presumed, rightly, I think, that there was a 
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divisio.. of property. There is no evidence on this point. But it is 
admitted that Maurg Bilu, Ma Myin, and Ma Thé Bu lived in the 
house in disnute till his death in or about the year 1256 B.E., and 
that Ma Pén, Ma‘Mén, and Ma Myaing lived in the next house and 
never returned to Maung Bilu’s house till the time of Maung Bilu’s 
death, There isno satisiactory evidence that any one but Ma Myin 
and Ma Thé Bu attended to Maung Bilu in his illness and buried 
him. 

The admitted facts point to the conclusion that, though the property 
in suit may have originally belonged to Ma Pé6n, it was part of the 
property assigned to Maung Bilu atthe divorce. It seems probable 
that Maung Bilu took the property in dispute and that Ma Pén took 
the house and site which she occupied, both sites formerly constitu- 
ting one holding. There isnothing to show that Ma Pon retained any 
right to the house occupied by Maung Bilu, If any such right was 
reserved to her in the deed of divorc«, it is probable that she would 
have preserved the document and produced it or at least evidence of 
its contents. No authority has been cit.d for the proposition that a 
divorced wife has any right toinherit property assigned to her hus- 


Ma Paw 


go 
Maune Po Caan, 


band at the time of the divorce. I agree, therefore, that Ma Pén has © 


no right to any share in the property in dispute, 

The only question which remains for consideration, and the most 
important question involved in the case, is whether the daughter of 
a divorced couple, who has separated from the father and lived with 
the mother, has any right to share in her father’s inheritance, This 
question or a question of a similar nature, have been the subject of 
much discussion both in Upper and Lower Burma. The first leading 
case on the point is that of A/¢ Thatk v. Mz Tu* in which a learned and 
elaborate judgment was delivered by Mr. Jardine. The case is not 
precisely similar to that now under consideration, but there are many 
points of resembiance. After citing various texts, the learned Judge 
observed: “In none of these passages, which deal very fully with 
‘divorce by consent, do we find any indication that the daughter who 
“ goes and lives with her mother and step-father is to sharein her own 
“father’s property.” Again, in a latter passage: “J futher en- 
* deavour to shaw by quotation that, in the absence of special con- 
“tract or conduct equivalent to contract, the girl who goes off with the 
‘mother and clings to her and to the mother’s new husband has, ac- 

. “cording to the principles of the Buddhist family law, become a mem- 
* ber of anew family and lost her rights in the old.’ Again, “ I 
“can nowhere find anything to support the contention that a daugh- 
‘ter who lives with her mother and her mother’s new husband, 
“and who does not maintain a connection with old family, has any 
“right to demand from her father’s second wife a share of 
“what has been acquired in the second coverture, It might be 
“different if the girl had lived with her father and done her duty 
s‘and borne the burdens of a daughter. The principle anplied to 


*S. J. L. B., page 184. 
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“an acopt-d son runs more or less through the whole law ot inherit- 
‘aace.” in that case the divorced wife had taken asecead husband 
and the final decision applied only to property jointiy ecquired by the 

father and the second wife after the divorce. In thi, case there was 

no second husband and the property in question was not acquired after 
the divorce, but was the separate property of the lather assigned to him 
at the time of the divorce. The question whether the mother married 
again, or not, does not affect the principle involved. And the pas- 
sages which I have quoted show that, in the opinion of the Jearned 

Judge, the daughter living apart from her father lost her right to share 

inher father’s “estate The rele laid down in Afa That. Ss case was 

followed and extended in the case of Af: Shwe Ge v. Nea Lan and 

Nea On, (1) inwhich Mr Ward said: ‘1 takeit that it isa ‘principle of 

“the Buddhist law that the children of the divorced wife shall not in- 

“ heritthe property of the father acquired after his marriayve with a 

* second or third wife, unless they continue to live and to plan and 

“work with him. This rule has not been laid down in so many words 

opr ee in the ruling [ have rejerred* to, but ii seems to me 
Aa Thatk’s case. 2 s es cae hae 

to be the necessary outcome of that ruling and of 

“the grounds upon which it is based. Whe rule, moreover, is an 
* equitable rule and should, I think, be maintained so long as there is 
“19 distinct provision in the Dhummathats which conflicts with it.” 
On the other hand, in a more recent Lower Burma case, Maung Ba 
Kyuyv. Ma Zan Byu (2), the learned Judicia! Commissioner (Mr. Aston) 
considered the above rulings and came to the conclusion that neither 
of them “can be taken as “authority for holding that the right under 
“Buddhist law of the child of the first marriage to take one- -eighth of 
“the joine property acquired during the second marriage is extinguish- 
“ed by the mere fact that the first marriage was terminated by a 
“divorce. 1 would be, I think,” continued the learned Judge, “ going 
“very far beyond any text or precedent cited at the hearing of this 
aupeal to hold that (the plaintiff's) ordinary right of inheritance was 
forfeited by him because, after the divorce of his parents and during 
“ minority, he tived with his mother and was taken but scant notice of 
‘by his father.” This case was relied upon in argument on behalf of 
the appellants. But it is to be observed that it does not overrule the 
decision in Af¢ Thatk’s case, but distinguishes it on the ground that 
the rights of a son and not ‘those of a daughter are involved, and, 
moreover, that the fact of the plaintiff's minority up to the time of his 
father’. death appears to have been taken into consideration. 

Turning to the Upper Burma cases, | find the first mention of any 
question as to “\.e right of the daughter of a divorced wife to share in 
the e-tate of he father in the case of Wa E Myav. Ma Kun and Ma 
Fila sie (3: the roference is as follows: ‘ The Lower Appellate Court 
‘thas discussed cue question of the plaintiff Ma E Mya’s position in 








(a) S sds GB: ‘page 296, (3) 2, U. B. R., 1892—96, page 102. ‘ 
(2) PL J. L. B18 96, Page 299, 
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“consequence of the divorce of her mother, who is still living; but it 
“appears that her position has not been seriously challenged on this 
“ground and it is therefore unnecessary to criticise the finding of the 
*“Low.r Appellate Court im the plaintiff's favour on this point.” This 
case docs not, therefore, directly affect the subject under discussion. The 
case of Wa Gywe and others vy. Ha Tht Da and others (1) contains ex- 
plicit authority for the position that the daughter of a divorced wife living 
apart from her father had vo right to share in his estate. The question 
was raised but not decided in the case of Me Min Kin and Ma Min 
Yiny. Maung Po Thein and Ma Ngwe ‘on (2), in which the plaintiffs, 
the adopted children, sued to obtain « declaration that the defendants, 
daugiiters of a divorced wile, had no right to share in the estate of the 
father, adoptive and natural respectively, of the parties. I cite this 
case as indicating thet the right of daughters of a civorced wife to 
share in their father's inheritance was directly put in question. The 
issue was not decided as judgment was given on other grounds. 
The next case is that of Maung Kya Nu and othersv. Ma Bwin (3) and 
this is in favour of the appellant. In this case it was observed: 
“ The case scems to have been argued. throughout on the assumption 
“that if the grandmothers were divorced, the grandchildren would not 
‘have aclaim to the inheritance. * * * But it would 
“appear that, in Upper Burma at least, the mere fact of divorce is not 
“always treated asan exclusion. Thus, Maung Kyaw, the principal 
‘witness regarding the «ivorces, looks on plaintiffs as still having a 
“ title to inherit, and in the case of Wa £ Mya vy. Ma Hla Me, (4) the 
“ daughter of a divorced wife was admitted by the dugyzs to an equal 
share of her deceased father’s property. Andin this case the grand- 
“father had not entirely discarded his grandchildren, for he had the 
‘eldest to live with him and had at the time of his death gone to live 
“in the Win, where the eldest and his cousin, deceased’s granu-daughter, 
“whom he had married, were living.” This is an indication of opinion. 
In the result, the claim of the grandchildren was dismissed on other 
grounds. But in the case of 47a Setx Nyo v. Ma Kywe (5) the posi- 
tion of the daughter of a divorced wife who lives with her mother or 
mother's family and not with her father was very fully discussed and 
the opinion of this Court on the subject was definitely stated. In this 
case separate property of the deceased father as well as jointly ac- 
quired property was the subject of contention. The relevant passages 
in the judgment are too long to be quoted in full, but the following ex- 


cerpts may be made :— 

“The daughter has never taken any part in her father’s affairs, she has never 
lived with him since she was aninfant, and she is now 2¢ sears old anc she has 
never so much as stopped at night in his house. Now, it appears to be clearly a 
principle of MBuddhist law that the child who is to inherit must aid and cherish 
the parent, and live with him, or under such circumstances as to show that filial 
duty is discharged according to his wishes and that the family tie i, unbroken. 





(1) 2 U. B. R., 1892—96, page 164. | (2) 2 U. B- R., 1862-96 page 623. 
(3) 2 U. B. R., 1892—96, page tro. | (452 U. 6. R., 189296, page roz. 
(5) 2 U. B. R., 1892-96, page 159. 
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‘““A large number of cases * “ * have been referred to. Of these the 
most important are the case of Mf Thaik v. Mi Tu and Ma Shwe Gev. Nga Lan. 
In the former of these especially the subject was very fully considered by Mr. 
Justice Jardine, and the arguments which induced him to decide against the claim 
of the child of a divorced couple to share in the property acquired during a second 
Marriage seem to apply to a great extent to claim to share in any property left 
with the father after the divorce, Again, at the end of Chapter X of the Manu 
kye the children of parents who have separated are expressly mentioned as children 
who shall not inheritt—page 319. A consideration of sections 6, 7 and 8 of 
Chapter X of the Afane kye and of section 3 of Chapter X11 induces the belief 
that the intention of the law was to provide for the child taken by the parents in 
the family formed by the second union of that parent, and not to provide for such 
child in the family of the other parent from whom he and his :.other or father 
were separated.” 

“If the daughter who has gone with the mother on her divorce can claim to 
inherit {rom the father, then conversely the son who has gone with the lather can 
claim to inherit from the mother, and the apparent object of the division of pro- 
petty on divorce and of the allotment «f the sons to the father and of the daughters 
to the mother is defeated in a great measure, with the result of the disturbance of 
long-settled arrangements and vf much confusion. ‘hese considerations lead me 
to the conclusion that the plaintiff has in strictness no claim ta succeed to any to 
the preperty left by the father.” 

The above are the only authorities | have been able to find, after a 
careful search, It is admicted that there is no direct authority in the 
Dhammathats which settles the question under consideration, The 
only text cited in argument is section 54 of the Wunnana, which ex- 
pressly excludes from inheritance children of a divorced wife when all 
property has been surrendered by the husband at the time of the 
divorce. From this it is argued that the right of succession is not lost 
when, as in the present case, all the property is not surrendered. The 
effect of this section was considered in Ma Setn Nyo’s case and more 
fully in Ma Thazk’s case, andin the latter case it was held that tic 
right to inherit in cases like thé present could not properly be inferred 
from it. I have endeayoured to ascertain if there is any further autho- 
rity inthe Buddhist law-books. The only passage I have been able to 
find which might bear on the point and which was perhaps not acces- 
sible when Ma Thark's case was decided is the following at page 479 
of the General Digest of Buddhist Law compiled under the direction 
of the Honourable the ex-Kinwux Mingyi :— 

“ Panam-—Aster the parents have separated from each other and partitioned 
their property between them, the father contracts a second marriage and dies, 
leaving no issue, the law of the partition between the son of divorced wife and 
the stepmother. 

“Tf, after the separation from the mother, and after she has taken her separate 
share of the property, the father contracts second marriage and dies, the property 
originally brought by him to the second marriage shal] be made into five lots, of 
which lot one be taken by the stepmother and four by the son of the former 
marriage. Let not the son get jointly acquired property.” 

I do not think that this text can affect the position of a daughter who 
lives with her divorced mother apart from her father, It apparently 

. Md eI 
refers to the case of the son who remains as a member of his father’s 


household. 
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Lhave consilcved attentively the judgment in Maung Ba Kyu's 
case, which, though not of binding authority in Upper Burma, is enti- 
tled to respectful consideration; and I have given due weight to the 
cases decided in this Court which are in favour of the appellant. But 
the weight of authority seems to be very much on the other side; and 
the reasoning in dZa Thark's case and the arguments in the considered 
judgment of this Court in the case of dfZa Sein Myo appear to me con- 
vinciug. The intention of the law seems to be that on divorce separate 
households shou'd be constituted and that the members of each house- 
hold should not retain the right of sharing in the estate of the other. 
As Mr. Jardine observed in a passage already quoted, *‘ The principle 
“applied to an adopted son runs more or less through the whole law of 
“inheritance.” If, as was held in the case of Maung Panv. Ma 
fay? (1) the adupted child :as uo claim to share in the estate of his natu- 
ral father, there does not seem to be any reason why daughters who 
separate from their father's house in consequence and on the occasion 
of their parents’ divorce should retain any claim to their father’s estate, 

For these reasons | am of opinion that the learred Judge of the Court 
below has rightly held that daughters of a divorced wife who live with 
their mother and do not maintain filial relations with their father, but 
live entir. ly separate from him, are not entitled to a share in his estate 


when there has been a division of property at the time of the divorce,’ 


The decision is an extension of the rule laid down in dfa Thark’s case, 
but it is consistent with it andin accordance with the reasoning on 
which itis based, and it directly follows the ruling in the case of dle 
Setu Nyo 


The appeal is dismissed with costs. 








(1) Page 104, 
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Before HW. Thirkell White, Esq., C4.8. 
MA SA awD etcuT oruers v. MA THET HNON—, minor, By 
HER GUARDIAN MAUNG SAN. 

Maung Kyi—fur appellants. | Mr. C.G, 3. Pillay--for respondent. 
Buddhist Law-—Inheritavce—Partition of property between grandchildren and 
step-grandparent-—Attathankepa, section 226—Manw Gye X, 22, 

The plaintiff-respondent sued for a share of certain property alleged to be the 


original estate of her grandfather, the original estate of her stev-erandmother, and 
the jointly acquired estate of her grandfather and step-gran.!matiier, 

The Court of First Instance gave her a larger share than she claimed of her 
grandfather’s separate estate and awarded other relief also 

The main ground of appeal is that the awards to the plaintiff-respondent are con- 
trary to the Diammathats, 

Held-——On the authority of section 226 of the Atlathazkepa that erandchildren 
are entitled to inherit specified shares of the estate of their grandparents. Section 
226 of the Atiathankepa follawed. 

Refevence.-- Attathankepa, sections 225—~:26; Manu Gy? Dhammethat, Vook 
X, section 21; P. J., L. B., 1895, page 290) S.J, L. B., page 37. 

In this case the plainiiff-respondent is the erauddaughter of Maung 
O, deceased, being the daughter of Po Maung, who was Manne 0’s 
son by his first wife Ma At Gyi. The apnellant-defendant, Ma Sa, is 
Maung O’s widow, having become his wife after the death of Ma At 
Gyi. The secound, third, and fourth defendants are children of Maung 
O and ‘a Sa;the remaining defendauts are +s ildren of ‘Tet To, 
Maung O's elder brother, who predece:s.d him. Vhere was a third 
brother, intermediate between Tet To and Manig O, named Snwe 
Myo. He died after Tet To, but before Manne 0. befo e :is death 
he lived with Maung O, and on his d-cease I* »roperty «© cended 
to Maung O. There is no donbt that thisis . «law: it i: clearly 
laid down in section 18, Book X of the Afene cic Dhatmimetiot and 
was adopted in the case of i A. Prusan® 


Three lists of property were filed with the » (co) all) e dito be 
the originale state of Maung O; (0) theo ig: | eg sta atand 
(0) the jointly acquired estate of Maurg O ar ie he plaintif€ 


claimed 3 of } of the property in (oa); 4 Of the vie erty i (0); and} 
of the property in (a), The Court of First Instance fonnd that certain 
items in list (oo) were not the separate property of Mann‘), He gave 
the plaintiff a decree for three-fourths of the remainu ¢ items in (99) and 
for one-fourth of the property in (o) avd he disallowed the claim to any 
share in the property in(o), In am quite unable to disc ver the prin- 
ciple on which the learned Township Judge p oceeded. 

He considered that the plaintiff had not lived with her grandparents, 
and that this was a very important matter. Then after quoting texts 
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which would apparently exclude her entirely from inheritance on this 
ground, he proceeded to give hera larger share than she claimed in the 
plaint. She claimed only # of for s%,of the separate estate, but she has 
received for $% The curious position has also been taken that the 
granddauyzhter is entitled to a share in the separate p~~nerty of her step- 
grandmother ; but not to a share in the property jointly acquired by her 
own grandlather and the step-grandmother. If this is the law, it is a 
very remarkable and unreasonable rule; for clearly one would expect 
the grandchild to have a better right to share in the propertv which was 
parily acquired by ker own grandfather than to property which was the 
separate estate of the step-grandmother. However, in this appeal no 
exception has been taken tothe decree on behalf of the plaintiff-respon- 
dent, and the claim toa share in {9} has been explicitly abandoned. It 
is not therefore necessary to consider the point. 

rhe Court of First Instance has laid stress on the question whether the 
plaintiff lived with her grandfather, Maung O. I do not think that this 
is a matter of any importance atall. [he nlaintif€is a child of tender 
years quite incapable of exercising any choice. !tis not alleged that 
‘the parents were divorced, and 1 cannot find even that they were sepa- 
rated. Ths mere fact thatthe infent plaintiffliv-d with her mother, as 
wag natural, and that her mother lived in her father’s house, but with- 
out apparently any breach with her husband's family, cannot equitably 
affect the plaintiffs rights. My view in this matter is similar to that 
expressed in the case of Mauno Ba Kyu. 

The finding of the Court of First Ins'ance on the facts has not been 
questioned ; aad it may be taken asestabli-hed that the items t—3 and 
3 —20 in list (20) were the separate property of “aug O, while the 
property in (o} was tie s:paratz estate of MaSa The only question is 
what is the law yoverniag the case. One of the «rewriris of appeal is 


that the plaintiff has no right to sueas she has no iren out | tters of 
administration or a certificace under the Sueces . “<rt ficate Act, 
1889. } his grourd has not esa strongly urged a ty sot think that 


it is’sustainable 

The main ground of a. »eilis that the allotm .. sta share to the 
plaintiff is contrary to th Dfammeihits. The exts which have been 
referred to are section 21 of Book X of the Manu Gyé Diiammathat 
and sections 225 and s260ft ¢ Attathankepa, fTransiation of the for- 
mer is available in Dr. Richudson’. version, The latt-r are as 
follows :-— 

“ge5. [tf the grandfather dies and the grandmother contracts a fresh mar- 
riage, or ifthe grandmother dies and the crand{ather contracts a fresh marriage, 
onthe death of the orwinal grandfather or grandmother, as the case may be, 
during the subsistence of the marriage with the second wife or husband, the law of 
partition between the grandchildren descended from the former marriage and the 
step-grandfather or step-grandmother is as follows: The former grandchildren 
and the step-grandfather or step-grandmother shall each take half of the original 
property of the grandfather or grandmother. Ot the jointly acquired property, the 





* Pp, j., L. B., 1896, page 209, 


Ma Sa 


v. 
Ma Tuer Huby, 


Ma Sa 
Da 
Ma Tazt Hyon. 
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former grandchildren shall take une-cighth and the step-grandfather or step- 
grandmother seven-cighths. Another ruleis that the original grandchildren take 
four-fifths of the original property, and the step-grandfather or step-grandmother 
one-fifth. On the death of the step-grandfather and step-grandmother, the former 
grandchildren are not entitled to inherit. They are excluded from the inherit- 
ance, : 

“226. Jf, on the death of the grandmether, (he vrandfather contracts a fresh 
marrage and then dies leaving children or grandchildren by that marriage, or il 
the grandfather dies aud grandmother contracts % fresh marriage and dies leavin 
children or grandchildren by that marriaze the law of partition between the grand- 
children (descended from the former miurriage), the step-vrandmother and the 
children of the second marriage, or between the former grandchildren, the step- 
grand{fathe:, and the latter children is as follows :-— 

The property originally brought by the grandfather or erandmother shall-be 
divided into four parts, of which one shall be given tu the step-grandfather o¢ step- 
grandmother, as the case may be, of the remaining three-fourths, let them be di- 
vided into five parts and let three parts be given to the grandchildren of the former 
marriage and two to the children of the second marriage. This refers lo the case 
where the parents of the grandchildren had died without receiving their inherit- 
ance. In cascs where the parents of the grandchildren had received their inherit- 
ance the grandchildren alone bave a rizht to the property Neither the children 
of the second marriage nor the step~vrandfather or step-grandmether shall inherit 
it. Let the former grandchildren have it all. 

If there is property jointly acquired (during the second marriage), let it be made 
into eight parts, of which fet sae be given to the grandchildren of the former mar- 
riage who live (with their grandfather or yrandmother). If the grandchildren do 
not live (with their grandfather ¢r yrandmother), they shall not get any. 

If the own grandfather or own grandmother had any hereditary property of lis 
own, let it be divided into four parts, of which one shall be given to the slep-grand- 
father or step-grand mother and the remaining three to the grandchildren of the 
former marriage. 

As regards the hereditary property or the step-grandfather or step-crand mother 
let cne-fourth be given to the ¢randchildren of the former marriage, whuther Lhey 
live together (with their grand ther or grandmother) or not. 

If the step-grandfather or step-grandmother hac! not brought any hereditary 
properly (the grandchildren) shall have none." 


The texts to which attention has been more specially directed are 
section 21 of the Manu Aye, Book X, aud section 226 of the Attathan- 
kepa. The rules in these section are very similar, if not precisely iden- 
tical. In both it is laid down (with the singular exception as regards 
the share of the step-grandparent’s original property) that only the 
grind-children who live with the grandparent is entitled to inherit. 
But, as | have said, it would be absurd to apply thisrule to a child in 
arms. The case stated in section 21 of the Manu Kye X is that in 
which the grandfather dies, the grandmother marries again and then 
dies leaving children by her second husband. The second husband 
then gets one-fourth of the grandmother’s property, and the remaining 
three-fourths is divided into five shares of which the grandchild takes. 
three and the children of the second marriage two. The rule is the 
same in section 226 of the Attathankepa where the case is stated 
generally, whether the frst todie is the husband or the wife. The 
instance is exact!y that ofthe present case. I cannot find that there 
is authority in section 21 of the Manu Kye Xfor giving the grand-- 
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child three-fourths of the deceased grandmother’s property. It is of 
the deceased grandfather’s property that the grandchild takes three- 
fourths. And careful examination of the corresponding section (226) 
of the Attathankepa shows that this is the rule laid down there also. 
The rule is in accordance with reasonand is intelligible, and this con- 
struction is the only one which makes sense of the texts. ‘lhus in the 
present case, if Ma At Gyi had left separate estate, the plaintiff would, 
alter Maung O’s death have been entitled to three-fourths of it and Ma 
Sa to one-fourth. But of Maung O’s property, she is entitled only to 
three-fifths of thrce-fourths, and that is what she claimed. The rule in 
the Atéathankepa, section 22/, that the grandchild is entitled to one- 
fourth of the property of the step-grandmother or step-grandfather is 
not to be found in the corresponding section of the Mann Kye. Until 
reason to the contrary is shown, | think the rule in the Aftathankepa 
should be accepted.. 

I do not think that the Court of First instance was justified in giving 
the plaintiff a larger share than was claimed in the plaint. And on the 
authority of the texts which have beew considered, fam of opinion that 
the share claimed is that which the Inw allows. The decree of the 
Lower Courts are therefore modified to the extent that the share as- 
signed to the plaintiff of the property in list (oo), exclusive of the fourth 
item and of items 21 to 24should be 2; and not three-fourths. With 
this exception, the decree of (he Court of First Instance is maintained. 
As the appeal has been only partially successful, there will be no order 
as tocosts in this Court, 


Ma Sa 
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Appeal No, 196. Before H. Thirkell White, Esq. C.L.8. 


ae MA HNIN DOK anv two orners?. MA U AnD ANOTHER, 
2st, Mr. C. G. S, Pillay—for appellants. | Mr. S.C. Dutta—for respondent Ma U 


Buddhist Law —Inheritance—Step-grandeildren—Original and joint property — 
Fatut living. 


Ma Kyi Nyun is the grand-daughter of Maung Tun ; Ma U_ is Maung Tun’s 
widow and step-mother ui Ma Kyi Nyun’s father. ‘Lhe question was, to what 
shares, if any, of the original property of Maung ‘fun and of the jozztly acquired 
property of siaung lunand Ma U, the plaintiftappellant, Ma Kyi Nyun, was 
entitled to. 

It was urged that as Ma Kyi Nyun, the third appellant, did not live with her 
step-grandmother, she was not enti’! dto any share of either property. ‘The Lower 
Appellate Court held that the rate of joint living applied only to the sotntly 
acquired property, 

Aeld—that the point was not sential in the case and that the rule, whether 
generally applicable or not, could not be rightly applied in the case of infants and 
children who have had no opportunity of exercising a reasonable choice, and that 
the appellant Ma Kvi Nyun was entitled to a share in the estate of her deceased 
grandfather, whether original or jointly acq sired, with her step-grandmother. 

Held-—alsa, that under the circumstances stated, the share of the grandchild in 
the jointly acquired property is one-eighth. 

Held—also, that the weight of authority inclines to the position that the grand- 
child’s share in the original property is one-half, 


References. 
LL. R., 7 Cal, 453. 
2 U. B. R., 18y2-96, page 159. 


Ditto 184. 
Ditto 18)7-1901, page 122. 
Ditto page 64, 


Manu Ky Dhanmathat, Book X, sections 20, 21, 
Digest-—Dhamma, pages 78, 584. 
Fasathat, page 578. 
Attathankepa, sections 225, 226. 
Wuntiana, section 25. 
Manu Thava Shwe yin, section 18. 
Th relat onship of the plainti s, who arcthe present appellants 
and the first defendant is shows in the iollowing genealogical tree:— 


Maung Tun + Ma Tha Nu and Ma U. 


| 
Maung Bwin+ Ma Yin Dok + Tha Dun Aung. 
; 
Ma KRyt Nyun. 
The property in dispute consists of ten separate lots or parcels of 
land. The first lot, Dwelé, may be left out of consideration as the 
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findiug of the Lower Appellate Court has not been challenged. — Lot 
No ro may also be neglected as the claim toit has net been pressed in 
this Court. As regards the remaining lands, lot No. 2 was claimed by 
the plaintilf s the separate Aauwzz property of Maung Bwin and his 
wife Ma [{nin Dok. “The remaining lots were alleged to be the sepa- 
rate property of Maung Tun, and the plaintiffs claimed three-fourths of 
them on behalf of the third plaintiff, Ma Kvi Nyun. The evidence on 
both sides is of a complicated pature and not very convincing. The 
findings of the ower ippellate Court on the points of fact involved 
seem to be justified by the evidence on the record, and I think they 
should be accepted. for the most part, the Lower Courts are in accord 
on these points, and the arguments in this appeal have not shown any 
of the findings to be incorrect 

The second lot, Kyingyi or Panile, has been held not to be hanwen 
property of Maung Bwin, the deceased son of Maung Tun and the 
father of Ma Kyi Nyun. but to be the original separate property of 
Maung Tun. I agree that this finding is correct and that there is no 
trustworthy evidence that these lands were given by Maung Tun to 
Maung Bwin. The appellants urge that, even if these lands are held to 
be the original property of Maung Tun, as alleged by the defendants, 
they are entitled toa share. ‘The Lower Appellate Court has denied 
the right of the appellants on the ground that having claimed as hanwin 
they are not entitled to a share on any other ground, The ruling quot- 
ed, that in the case of Provebutty Dabee v. Mokendivo Lall Bose® 
does notseem to decide the point. So far as I can see, the matter 
was ouly ref cred to in argument in the course of which the learned 
Judge remarked that it was a matter of serious importance where there 
was a diversity between the case stated in the plaint and the case made 
out. ‘The judynient does not seem to touch the point. {think the 
rule stated by the Lower Appellate Court, which is to the effect that, 
when the plaint sets up one case, the plaintiff cannot be allowed to 
succecd onan entirely different case, should uot be so strictly construed 
as to apply when it woul: involve a merely technical objection. The 
reason of the rule is that the plaintiffshould nct be allowed to succeed 
on a case which has n3t been put in issue and which the defendant has 
not had an opportunit: of meeting. But in the present case, if the 
plaintiff is alowed to share in lot No. 2 as the original property of 
Maung Tun, it does not appear that the defendant will have been put 
to a disadvantage It is part of the defendants’ case that this land is 
Maung Tun’s original property, and the question of the plaintiffs’ right 
to any shar: in. coperty of that class has been thoroughly discussed. 
If the platatiff. a‘ entitled to any share of other original property of 
Maung Tun, i: seems inequitable and unreasonalJe to refuse to grant 
them a shar: in lot No. 2. Their exclusion on a purely technical 
ground cannot be justified. { hold therefore that the plaintiffs are 
entitled to the same share of lot No. 2 as to other parts of Maung Tun’s 
eriginal property. 





*J],L.R,, 7 Cal. 453. 
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Lots ?ios. 3, 6, and 8 have been found by the Lower Courts lo be 
the jointly acquired property of Maung Tun and the defendant Ma OU. 
The plaintiffs urge that, although these lands may have been actually 
acquired during the coverture of Maung Tun and MaU, they were 
acquired by the proceeds of the sale of Maung Tun’s original property 
and should therefore rank in the latter category. On the question of 
law involved there are two rulings of this Court in which different 
principles seem to have been enunciated. In A%a Secn Nyvo v. Ma 
Kywe* it seems to have been held thal property purchased with the 
proceeds of other property does not nccessarily retain the character 
of the property with which it was purchased, while in Maung Chit 
Kywe v. Maung Pyu + the contrary view appears to have been taken, 
1 do not, however, think it necessary to decide the point in this case 
as the plaintiffs have not adduced any satisfactory evidence that the 
property acquired during the coverture of Maung Tun and Ma U was 
actually purchased with money derived irom the sale of Maung Tun’s 
ancestral or original projertv. I therefore concur with the Lower 
Courts in their finding on this point. 

Lots Nos. 4 and 5 are found to be the original or separate property 
of Maung Tun and against this finding there has been no appeal. 

Lot No. 7 has been held to be the property of the defendant Ma Ni 
and Lot No. 9 to have been sold. ‘These findings have not been seri- 
ously questioned in this appeal and | cannot find evidence to estabiish 
their incorrectness. 

It remaius therefore to consider to what shares, if any, of the 
original p operty of Maung Tun and of the joint property of Maung 
Tun and Ma U, the plaintiffs are entitled. The right, if any, is that of the 
plaintiff Ma Kyi Nyun, andit has been urged that as she did not 
live with her step-grandmother she is not entitled to any share of the 
property of either kind. ‘The Court of First Instance has sustained 
this objection and has disallowed Ma Kyi Nvun’s claim entirely. The 
Lower Appellate Court holds that the rule of joint living applies only 
to the jointly acquired property and not to the original property. A 
contrary view has been indicated in a recent case af this Court, which 
will be reported (Civil Appeal No, 186 of 1894), although the decision 
of the point was not necessary to the decision of the suit, and the 
ruling need not therefore be considered final. The point suggested. 
by the Lower Appellate Court does aot seem to have been considered. 
As, in this case a!so, | do not propose to make the decision essential to 
the settlement of the issue, | need only say that in section 20 of Book X 
of the Manukye Dhammathat the principle of joint living seems to 
apply to both cases, and the same seems tu be the meaning of section 
21 of the same book. It may be open to argument whether the rule 
of joint living in section 226 of the Attathankepa applies to both the 
cases which precede it, or, as the learned District Judge holds, only to 
the second case, that of joint property. In the passages which have: 
been referred to from the unpublished General Digest of Buddhist 
Law there is a conflict of authority. 





*2,U.B-R, 1892 96,page 159.1 +2,U.B. R., 189-296, page 184.1 f Page 122. 
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ln Dhamma, at-page 578 of the Digest, joint living appears to be 
essential to a right to share in the case of original property, while at 
page 584 the same Dhammathat seems to enunciate the contrary rule, 
As I have said, however, the point is not essential in the present case 
and may be left for final decision when it comes to be directly in issue. 
For, as iv the case of Wa Sav. Ma Thet Huin,* above cited, I am of 
opinion that the rule, whether generally applicabie or not, cannot rightly 
be applied to the case of infants and children who have had no oppor- 
tunity of exercising a reasonable choice. | therefore hold that the 
plaintiff, Ma Kyi Nyun, is entitled to share in the estate of her deceased 
grandfather, whether original or jointly acquired, with her step- 
grandmother. 

The question of the share tobe assigned to Ma Kyi Nyun remains 
lor determination. The case appears to be that stated in section 20 
of Book X of the Manukve Dhammathat and section 225 of the Af- 
tathankepa. It is to be distinguished trom the case In section 21 of 
the former and section 226 of the latter, inasmuch as in those sections 
the rights of children of the second marriage of the grandfather are 
considered. In this case there are no children of the second marriage, 
and the only rights to be considered are those of the grandchild and 
the grandfather's widow. In both the sections quoted the share of 
the jointly acquired property allotted to the grandchild is one-eighth. 
The same rule is laid down in the Yasathai at page 578 of the Gen- 
eral Digest, and in the Dhamma in the same place. There are many 
yulings already to this effect and there seems to be no doubt as to the 
jaw on the subject. 


As regards the original property of the deceased grandfather, the 
‘question is far more difficult. The learned District Judge has assigned 
to the plaintiff two-thirds of the original estate of Maung Tun. But 
it is not quite clearon what ground this decision is based. The 
texts cited by the District Judge are Wunnana, section 23, which 
assigns three-fourths to the son and one-fourth to the step-mother, or 
four-fifths to the son and one-fifth to the step-mother ; section 18 of the 
Manu Thara Shwe Myin, which also gives three-fourths to the son 
and one-fourth to the widow or step-mother ; and sections 7 and 8 of the 
Manukyé Dhammathat, which, as the learned Judge observes, contain 
inconsistent rules. J am not clear why the Lower Appellate Court 
considered that the weight of authority was in favour of assigning two- 
thirds rather than three-fourths to the son. But these texts refer to the 
case of children. The case of grandchildren is separately dealt with, 
and I do not think that the ruling in a Gun Binv. Po Kywet was 
intended to indicate the view that the rules applicable to children neces- 
sarily applied to grandchildren. In section 20 of Book X of the AZanu- 
kyé Dhammathat the share of children in the case under discussion is 
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stated as three-tourths and of grandchildren (where there are no child- 
ren surviving) as one-half. The same rule as regards grandchildrey 
is laid down in the modern Alvathankepa in section 225. On the 
other hand, Dikamma at pave 584 of the General Digest gives three- 
fourths as the share of the grandchildren, and the rule in Yasathal at 

age 578 is thesame; whil: in the quotation from Dhamma at page 
§78 the rule of the equal partition is enunciated. As the learned Advo- 
cate for the appellant admitted, the rule is uncertain, but the weight of 
authority seems to incline towards equal division. This being so, it 
would be unsafe to allow more than the two-thirds granted by the 
Lower Appellate Court. As there has been no appeal by the defend- 
ants against the Lower Appellate Court's decree, the present appellants 
cannot be deprived of anything granted to them by that Court. 

The result is that the decree of the Lower Appellat: Court will be 
modified by the assignment to the appellants of one-half of the lands 
numbered 2 in the list attached to the plaint and of one-cighth of the 
lands numbered 3, 6 and 8 respectively. For the rest the decree of the 
Lower Appellate Court will be maintained. As the appellants have 
been only partially successful, they and the first respondent will bear 
their own costs in this Court. Any costs separately incurred in this 
Court by the second respondent will be borne by the appellants. 
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a nn Appeal No. 299 of 
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Buddhist Law—Inheritance—Partiiton of property —Laws relating to shares 1899. 


awardable to ehiidren and adopted childven—Manu Kyt, Book X. —_— 

Tiis appeal was based mainly on the grounds that the ‘property in dispute was 
leltctpiwa property and not the payin or attetpa property of the defendants’ mother, 
and that the law as to share, awarcling plaistilf only one-fourth, had been wrongly 
applied. , ; 

‘The plaintiff-appellant is the daughter of one Maung Tha Po, and the defend- 
ants-respondents are the (adopted) sunand daughter of Ma Kywin. Maung Tha 
Po and Ma Kywin married 25 or mere years ago, having at the time the afore- 
said children, Maung Tha Po had no property, Ma Kywin owned the lands in 
dispute. Ma Kywin died shortly befere Maung Tha Po. Maung Tha Po had 
no property when he marricd Ma Kywin, and when divorced on two occasions by 
her, received only small] money payments and no share of land. 

The Court of First Instance found that the property was mortgaged out when 
Ma Kywin contracted her marriage with Maung Tha Po, and, as the lands were 
redeemed during coverture, held that the property was the /eéte¢paa or jointly ac- 
quired property ol Maung Tka Po and Ma Kywin, and relying on section 6, Book 
X of the Manz Kyé, gave plaintiff a two-thirds share of this property. ‘lhe Lower 
Appellate Court held that the money with which the lands were redeemed could 
not have been common property of husband and wife, and came to the conclusion 
that the lands were the payin property of Ma Kywin and granted plaintiff a one- 
gourth share, as the defendants had admitted plaintiff's claim to that share, though 
otherwise the plaintiff’s claim would have been rejected. 

Held--in second appeal, confirming the c:cree of the Lower Appellate Court 
that the lands in question were aftetfa or payzn property. 

Held-—further, that the one-fourth share which the defendants were willing to 
allow the plaintiff was all she was entitled to. 

References—Manu Kye, Book X, sections 6, 8, 10; 2, U. B. R., 1892—96, 
page 184. : 

‘THis appeal is based mainly on the grounds that the property in 
dispute is le¢tet{pwa property and not the payzen or attetpa property 
of the defendants’ mother and that the law as to share, awarding 
plaintiff only one-fourth, has been wrongly applied, The plaintiff-ap- 
pellant is the daughter of Maung Tha Po, and the defendants-respond- 
ents are the (adopted) son and daughter of Ma Kywin. Maung Tha Po 
and Ma Kywin married 25 years or more ago, having at the time the 
aforesaid children. Maung Tha Po had no property; Ma Kywin 
owned the land in dispute. Ma Kywin died shortly before Maung 
Tha Po. 

The Court of First Instance found that the property was mortgaged 
out when Ma Kywin contracted her marriage with Maung Tha Po, 
and asthe lands were redeemed during coverture, the Judge held that 
the property was the /ettetpwa or jointly acquired property of Maung 
Tha Po and Ma Kywin, and, relying on section 6, Book X, Manu Kye, 
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the Judge gave plaintiff a two-thirds share of this property. Even if 
the Judge was correct in applying section 6, Book X, he erred in giving 
plaintiff a larger share than the A@/f that she claimed. 

The Lower Appellate Court held that the money with which the 
lands were redeemed could not have been common property of hus- 
band and wite, because he brought nothing to the marriage and 
because it was clear he was possessed of no property and claimed no 
right to the lands. He was twice divorced by his wife, who gave him 
Rs. 100 and Ks. 130 respectively as a gratuity, but no land, The last 
divorce was at the close of the last Burmese reign, and the husband 
and wife reunited and remained man and wife for ten years or so. 

The learned Judge came to the conclusion the lands where the payin 
property of Ma Kywin and granted plaintiff a one-fourth share, as the 
defendants had admitted plaintiff’s claim to that share, though, other- 
wise, the Judge would have rejected plaintiff's claim altogether. 

The question first to be decided in this appeal is whether the pro- 
perty is attelpa ox lettetpwa property. It is admitted that the lands 
were redeemed during coverture. The District Judge does not say 
whether the finds the lands were moitgaged out at the time Maung 
Tha Po and Ma Kywin were married. ‘This is an important point, 
and I have to see whether the Court of First Instance was right in its 
finding on this point. 

As to one plot Awé/é land, witness Ma Pwa says Ma Kywin mort- 
gaged it to her before her second marriage, and she redecmed it with 
Rs 300, three or four years later, after her marriage with ‘Ilha Po. 

Witness Maung Bya states that Maung Tha Po and Ma Kywin 
mortgaged the Attefzanh/a land for Rs. 300 and they redeemed this 
land five years later. The witness saw them working Osshztprn land. 

Aukzanhla. land was mortgaged to witness Ma Naw Ye by Maung 
Tha Po and Ma Kywin for Rs. 350 and was redeemed after g or 10 
years by them. 

Wituess Maung Taldk states that Kosétwet land was mortgaged to 
‘his father. Maung Tha Po, who was accompanied by plaintiff's hus- 
band, came to witness and redeemed the land after Ma Kywin’s death. 
He apparently cannot say when the land was mortgaged. 

Witness Maung Shwe Aik says that Ma Kywin mortgaged Paukpin 
or Yéndiu land to him for Rs, 7o before her marriage to Tha Po. 
The two together redeemed the land five years later. 

The above is all the evidence of the plaintiff as tothis point. It will 
be seen from the evidence that Kwé/é and Paukpin lands were mort- 
gaged before the marriage. Attetzanhla and Aukzanhla were mort- 
gaged by both husband and wife, As to Kosétwet land the evidence 
does not show when it was mortgaged. Okshitpzn land is also un- 
certain. But Kosétwet was redeemed after Ma Kywin’s death by 
Maung Tha Po. 

There has been no suggestion made in this Court or in the Courts 
below that the six plots of land should be distinguished, or differently 
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dealt with. 1] have ther lore Lo consider the case as a whole. Some 
of the lands which Ma Kywin had mortgaged were redeemed after 
marriage, and there is nothing to show where the money came from or 
whether was obtained by mortgaging other landed property of Ma 
'Kywin, Some other lands were mortgaged during coverture and re- 
dermed during coverture. ‘There is also nothing to show where this 
money came from. I have to decide whether it must be held, follow- 
ing the presumption that arises in the absence of distinct evidence or 
obvious inferences, that the money used for these redemptions was 
jeintly acquired property or not; whether, if this point is decided 
alfirmatively, the redeemed property thereby becomes /etfetpwa. 
The case of Maung Chit Kywe v. Maung Pyo ana others* has been 
cited. In that case money received in redemption was laid out in 
new mortgages and the changes could be traced. The present case 
is not quite on all fours with that one. 

The evidence for the defendants must be censidered. They have on 
their side the facts that all the lands in question were ar the time of 
the marriage of Ma Kywin with Maung Tha Yo the property of Ma 
Kywin, and that they were with oneexception inthe possession of the 
husband and wife when she died. There is evidence that Ma Kywin 
let the lands out to tenants; she twice, as has been stated above, 
divorced her husband and gave him only small sums of money. They 
started life together again for the third lime just before, or about, the 
time of the British annexation of Upper Burma, and at each marriage 
or remarriage Tha Po seems to have brought in nothing of his own. 
it has been suggested that Maung Tha Po, at divorce, refrained from 
demanding a share of the lands because he contemplated reunion with 
Ma Kywin; but this explanation is to my mind unsound. 

I consicer that, having regard to all the circumstances, the usual 
presumption that money spent during coverture is jointly acquired 
property will not hold in this case. It is rebutted by other facts, and 
plaintiff, who claims a share in the lands, which were admittedly Ma 
Kywin’s own at the time of her marriage, has to give actual proof that 
the money was jointly acquired in oruer that she may succeed in 
showing the lands are lettetpwa. 

As T have remarked, this Court has not been asked to distinguish 
between the lands, nor has it been suggested even that I should treat 
the lands as a¢tetpa property, subject to a lien for the payment as Zez- 
tetpwa of the sums spent during coverture on redemption. 1 liave to 
take the case as a whole and decide cither that the lands are deftetpwa 
or attetpa, and for the reasons given, I tind myselt obliged te concur 
with the District Judge in finding that they are at¢etpa or payén. 

_The next point is as to the share to which the plaintiff is entitled. 
The District Jndge says to none at all referring, as his authority, to 
the judgment published as Circular No. 75 of 1895 * above quoted. 
But in that case it appears chat a step-father was claiming a share 





* 2, U. B.R., 1892-96, page 184. 
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in the estate left by his step-daughter as against her father's relatives. 
Here the circumstances are different, and it has to be noted that Maung 
Tha Po survived Ma Kywin and continued in possession and was en- 
titled toa share. The first portion of section 8, Book X, Manugye 
and the first portion of section 10 of the same book show that Maung 
Tha Po was entitled to a one-fourth share, which is what the defend- 
ants were willing to allow plaintiff. 1 see no reason for thinking the 
child of Tha Po is entitled to any larger share of the payzz property of 
her step-mother. 

The decree of the District Judge is therefore confitmed and this 
appeal is dismissed with costs. 
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Before H. Thirkell White, Esg., C.1.2, 
MAUNG SHWE THWE wv. MA SAING anp anotarr. 
Mr, C. G. S. Pillay—for appellant. | Messrs. H. NV. Hivjee and P. Samsou— 
for respondents, 

Buddhist Law—Inheritance—Adopted son—Adoptive parents—Natural parents. 

The appellant was adopted by Maung Shwe Sa and Ma Mya Ywet in 1235. 

In 1242 Maung Shwe Sa died and the appellant appears to have succeeded to 

some, if not all, of his property. In 124g Ma Mya Ywet went to live with her 

niece, the respondent Ma Saing, and died in 1257. ‘The appellant arrived only the 

day before her death and neither paid for nor conducted the funeral ceremony 
though he took part in it, 


The question was whether, on the above facts, the appellant had forfeited his 
rights as kerkitme (adopted) son of Ma Mya Ywet, deceased. 

Held,—that although the plain rule of law is that a éetétzma son living apart 
from his adoptive parents loses his claim to inherit their estate, yet it is to be 
-construed with due .regard to the circumstances of each case; and if it is shown 
that, though living separately, the adopted son maintained the tie of relationship 
with his adoptive parents, he would not be excluded from the inheritance. In the 
present case the appellant had failed to show that he maintained filial relations 
with Ma Mya Ywet up to the time of her death, and was therefore rightly excluded 
from inheritance. 

Refevettecs.— 

Attathankepa, section 178. 
S.J.. L. B., page & 

wee, Page Qt. 
2, U. B. R., 1892-96, page 22. 
—— -—, page 176. 

THE sole point for decision in this appeal is whether the appellant, 
has forfeited his rights as f#eckiz’ma (adopted) son of Ma Mya Ywet, 
deceased. The respondent admitted the adoption, and it is not 
disputed that, if the appellant at the time of Ma Mya Ywet’s death 
retained the position of her adopted son, the respondent's suit must fail, 

The undisputed facts are that the appellant Maung Shwe Thwe 
was adopted by Maung Shwe Sa and Ma Mya Ywet in the year 1235. 
Maung Shwe Sa died in 1242 BE. and the appellant appears to have 
succeeded to some, if not all, of this property. In 1243 B.E. Ma Mya 
Ywet went to liye with the respondent Ma Saing, who is her niece. 
In 1246 B.E. the appellant became thugyi of Anein and went to 
live there. In 1251 the deceased Ma Mya Ywet visited the appellant 
at Anein and stayed with him for some time, variously stated at 20 
days and three or four months. In 1257 Ma Mya Ywet died. The 
appellant came only the day before her death and neither paid for nor 
conducted the funeral ceremony, though he took part in it. It is 
reasonably clear that the appellant did occasionally send presents of 
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small value to the deceased, but it is not proved that he did so 
regularly. It 1s further allegecl that the appellant obtained the post 
of thugyi cf Anein in succession to his natural father, and that he has 
obtained a share in the inherilance of his natural parents. 

The question is whether, on the above facts, the appellant should be 
held to have maintained his relationship with Ma Mya Ywet as her 
adopted son up to the time of her death, The earliest authority cited 
onthe subjeci is the case of Min Grawv. Mé Pr.* It was there 
held that an adopted child who, on marriage, separated himself 
irom his adoptive parents should be presumed to relinquish the strict 
performance of the necessary duties, end that the Court should 
require him to prove strictly the performance of those duties before 
allowing him any share in the inheritance when there were natural 
children or their issue living with the adoptive parents. The necessary 
duties were stated as follows :—-- 

® Tf there is anything to be done an behalf of the parents, the child must leave 
his own work and perform it; the child must minister to the parent in sickness 5 
the child must bury the parent, and pay certian ceremonail offerings.” 

In that case the adopted child had rendered occasional assistance 
to her adoptive parents afier her marriage, but it was held that the 
occasional assistance did not approach the required standard. 

The next case is that of Po Sein v. Ja Dun t in which, following 
the ruling in the case above cited, the learned Judicial Commnis- 
sioner held that the burden of proving that he had not been undutiful 
lay on the plaintiff because of his separate residence for many years. 
But it was held that he had discharged the burden by giving proof 
that the adoptive father, near his death, acknowledged him as his 
adoptive son, and that he acted as such, without dispute, in perform- 
ing the funeral. 

‘these rulings, which though not of binding force in Upper Burma 
are entitled to :espectful consideration, were reviewed in the case of 
Maung Atng v. Ma Kin.t The view taken by this Coart did 
not materially differ from the view taken in Lower Burma. ‘The 
case forthe adopted child was much stronger than inthe present 
suit, and it was held that she was not disqualified to inherit merely 
onthe ground of separate living, 

The question was again considered in A/a Gyanv. Maung Kywtn§ 
ln that case it was ruled that the real issue for detcrmination in such case 
was whether the surrounding circumstances proved to exist establish 
an intentional severance of the family tie or not. 

Nothing has been advanced in argument to show that the above 
rulings, which in their main principles seems to me identical, require 
modification. Tne plain rule of law is that a kezkéima son living 
apart from his adoptive parents loses his'claim to inherit their estate 


*S. JL. B., page 8. 

7S. J. L-B., page 191. 
72, U. B.R., 1892-96, page 22. 
$2, U.B.R., 1802-96, page 176. 
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(Attathansepa, 3.178). tint this rule isto be construed with due 
regard 10 the circumstances of each case, and if itis shown that 
though living separatel:, the adopted son maintained the tie of rela- 
tionship wilh his adoptive parents, he will not be exciuded from the 
inheritiusce. The burden of proving that the case is an exception to 
‘the strict rule and that the tie of relationship was maintained Jies on 
the ad:pted son. 


In this case, even on the appellant’s own showing, he lived apart from 
the deceased Ma Mya Ywet for at least rt years. She paid him only 
one visit during that period, and he appears to have visited her only 
once, immediat: ly before her death. He sent her some small presents 
irom time to time, but this be might have done to any other friend. 
He did not attend the deceased in her last illness and he neither paid 
for nor conducted the funeral ceremony. It is clear that he did not 
come up to the standard laid down in the case of Min Grawv. Me Pr* 
The circumstances of the case seem to me to indicate clearly an inten- 
tional s. verance of the tie between himself and Ma Mya Ywet after 
the death of Maung Shwe Sa. He maintained ordinary friendly rela- 
tions, But he 1-ft Ma Mya Ywet to the care of other relations and 
he did not in any way assert his position as her adopted son. I think 
the case is cne in which, on the authorities cited, the appellant must 
be held to have excluded himself by his conduct, fram any right to 
share in Ma Mya Ywet’s inheritance. 


It is not necessary to decide definitely the question whether an adopt- 
ed son forfeits the right to share in the inheritance of his adoptive 
parents by obtaining a share in the inheritance of his natural parents, 
It is clear that a person who has been adopted loses his rights, so lon 
_ asthe adoptive tie subsists, to the inheritance of his natural family, 

But it is not quite so clear that if, notwithstanding this he is allowed a 
share in the estate of his natural family, he thereby zps0 facto forfeits 
his claims to inheritance from his adoptive family, It would probably 
be held that the fact of his obtaining a share in the estate of his na~ 
tural parents indicated severance from the family of adoption. But it 
would apparently be no more thana matter of evidence. In the pre- 
sent case I do not think it is clearly shown that the appellant has ob- 
tained a share in the estate of his natural parents; and the other ma- 
terials on the record are sufficient for the decision of the case. 


For the reasons above stated, ] am of opinion that the appellant has 
failed to show that he maintained filial relations with Ma Mya Ywetu 
‘to the time of her death, and I think therefore that the respondent’s 
-claim has rightly been allowed. 

‘The appeal is dismissed with cosis. 


*S.J.L.B.. page 8 
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Ciutl Second 
Appeal No. 8g of - Before H, Adamson, Esg. 
tee MA HMON anp aworane v, MAUNG PAW DUN, 
397th, Mr. A. N. Hirjee—for appellants. | Mr. C. GS. Pillay—for respondent. 
eerie Buddhist Law—Inheritance—Fanily of chief wife-~Faniuly of lesser wife— 


duherttance entitled to— 


The appellants were the daughters of one Maung Myat Pu by his chief wife 
Ma Min Byu. The respondent was the husband of one Ma Le (deceased), the 
daughter of Maung Myat Puby his lesser wife Ma We. Both wives died many 
years ago. Maung Myat Pu diedin 1260 B. E. and at the time of his death was 
possessed of certain landed property. The respondent suedfor half his property 
for himself and his children. Vhe Court of First Instance, while finding that Ma 
We lived separately in another village, and had absolutely no share in Maung 
Myat Pu’s business arrangements, or inthe management of his property, ruled 
that she was entitled to a share in the estate owing to theexpressed written wishes 
of Maung Myat Pu. 

The Lower appellate Court, while Folding that the expressed wishes of Maung 
Myat Pu, which amounted to a will, could not be legally executed, found that re- 
spondent had proved that Ma We’s status was superior tothat cf a mere concu- 
bine and that her family were entitled to a share in the estate. 2 

Held—That separation of residence afferded a presumption that Ma We had 
not the status of one entitled to share in the inheritance and that this presumption 
had not been rebutted by evidence showing a higher status. 

Decree of Lower Courts set aside. 

References.— 

S. j., L. B., page 27. 
Mr. Jardine’s Notes on Buddhist Law. 
2, U. B. R., r892—96, page 194. 

Appellants are the daughters of Maung Myat Pu by his chief wife 
Ma Min Byu. Respondent is the husband of Ma Le (deceased), the 
daughter of Maung Myat Pu by his lesser wife Ma We. Both wives 
died many yearsago. Maung Myat Pudied in1260B.E. Atthe time 
of his death he was possessed of over 250 acres of land. Respondent 
sued for half of these for himself and his children. The Subdivisional 
Judge gave decree for one-third share after excluding some lands. 
Both parties appeal to the District Judge, who gave decree for one- 
fourth share. 

The first point in appeal is that has Ma We had a separate residence 
and did not assist in the acquisition of Maung Myat Pu’s property, 
her family is not entitled to share in Maung Myat Pu’s inheritance, 
The Subdivisional Judge, while finding that Ma We lived separately 
in another village, and had absolutely no share in Maung Myat Pu’s 
business arrangements, or in the management of his property ruled 
that she was entitled toa share in the estate owing to the expressed 
written wishes of Maung Myat Pu. The District Judge, while holding 
that the expressed wishes of Maung Myat Pu, which amounted to a 
will, could not be legally executed, found that respondent had proved 
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that Ma We's status was superior to that of a mere concubine and 
that her family were entitled to a share in the estate. 

The law on the subject as determined by rulings of the Court 
appears tobe as follows :—— 

In Maung Kyinv. Ma Saung *Mr. Sandford determined that a woman 
having a separate establishment from her husband, and taking no share 
in the management of his business, and performing the duties of a wife 
no more than by receiving his visits, is not entitled to hold the property 
acquired by ber husband, who carries on his business in the house of 
his first wife, as Joint property. 

Mr. Jardine, in his notes on Buddhist Law, considered that this ru- 
ling was open to question, that there was nothing in the mere fact of 
separate establishment to prevent a woman from being a wife,. and 
that if the status were disputed the Courts would have to infer from 
the acts proved and the acknowledgments and repute whether the 
parties had consented to a marriage or to a concubinage. 

In Civil Appeal No. 30 of 1891¢ Mr. Hodgkinson discussed the vari- 
ous rules contained in the Ohammathats, to the effect that wives who 
live in separate houses from the wife who eats together with the husband 
should only get the things which were given to them, and should not 
get things not in their possession. His finding was that it is not safe to 
hold that separation of residence affords more than a presumption that 
the woman has not the status of one entitled to share in the inheritance 
left by her deceased husband at his death, a presumption which can be 
rebutted by good reason compatible with a superior status being shown 
to exist. 

This is the law as followed in Upper Burma on the subject. It 
becomes therefore necessary to examine the evidence and see whether 
the presumption afforded by the separate residence of Ma We has 
been rebutted by evidence showing her superior status. 

The evidence produced by respondent on this point is as follows :—~ 

No. 4 (Maung Aung Nij says that Maung Myat Pu sometimes came 
and slept two or three nights and sometimes one night in Thanatkon, 
where Ma We lived; that they ate separately in different plates; 
that he saw him go there five orsix times and saw them eat three 
times ; that Maung Myat Pu came when she was ill and stayed three or 
four days; that he knows nothing of the property; that Ma We said 
that Maung Myat Pu had given her Rs. 30 to buy a house; that Maung 
Myat Pu came to Ma We’s funeral, but he cannot say who buried 
her. 

No. 5 (Maung Paw Kywe) says that Maung Myat Pu came occasion- 
ally and stayed one or two days; that he came when she was ill and 
stayed only one night and left before she was well; that Maung Paw 
Dun (respondent) never lived with Maung Myat Pu. 


* S, J. L. B., page 27+ 
t2, U. BLR., 1892—196, page 194, 
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Ma Bs : 
ae ws ee No. 6 (Maung Shwe Po) says that Paw Dun’s children used oecr- 
a ° at 


Manne: Paw Dux, sionally to go te Maung Mya’ Pa’s house; thathe saw Maung Mo ‘Tin, 
. Paw Dun’s son, slecping in Maung Myat Pu’s house when he was ill. 
The respondent Maung Paw Dun himself does not assurt that either 
he or his mother-in-law Wa We bad any concern with Maung Myat 
Pu’s lands, or ever obtained any benefit from them. He says that 
Maung Myat Pu allowed him in later years to [et the lands at Thanat- 
kén ; but the tenants paid the rent direct to Maung Mya Pu. He says 
that some lands were given to his sons by Maung Mvat Pa when they 
were Shinpyued, but that on the owners redeeming these lands Maung 
Myat Pu got the redemption money. Neither he nor his family ever 
lived with Maung Myat Pu, and in fact he does not know what pro- 
pertv Maung Myat Pu possessed. 

Appellants admit that respondent's son, Maung Mo Thi, once slept 
for anight in Maung Myat Pu’s house. They assert, which is un- 
doubtedly true, that neither respondent nor his children ever tived at 
Maung Myat Pu’s house, and thev never fad any concern whatever 
with the property, which was managed by Maung Myat iu along with 
his wife Ma Min Byu and her family, and they say, and there is nothing 
on the record to contradict this, that on the rare occasions on which 
‘any of Ma We’s or Paw Dun’s family came.to Maung Myat Pu’s house 
they simply came as other strangers would do. 

Thoagh Vhanatkon, where Ma We lived and where Maung Paw 
Dun and his family now live, is only a dazug from Kyaukyit, whree 
Maung Myat Pu lives. this is all the evidence that can be Frought of 
any connection between the houses. Paw Dun is now 65 years old, 
and yet neither he nor his mother-in-law Ma We has ever received for 
their benefit, permanent or temporary, anv of the numerous lands pos- 
sessed by Maung Myat Pu, and they never even lived at Maung Myat 
Pu’s house. They have had no connection with the management of 
the pr perty, and in fact so far as .taung Myat Pu and his property 
are concerned, have simpty be. n in the position of strangers. 

It is very apparent that this evidence is not sufficient to rebut the 
presumption that arises from Ma We’s separate residence, and were 
it not for the fact that Maung Myat Pu had sixteen years ago given 
expression to a wish that the children of Ma We should geta share in 
his property at his decease, I do not think that the respondent’s claim 
would be worthy of a moment’s consideration. The sadan that was 
written at that time, even if it were in existence, could not be acted 
on, as from the secondary evidence ofits contents itis quite clear that 
it was a will. But the fact that the Maung Myat Pu did express such a 
wish is clearly proved. The only value of this fact now is that it shows 
thatat one time Maung Myat Pu did contemplate the recognition of 
Ma We’s family. But sixteen vears have clapsed from that date, and 
during the whole of that time it has not been shown that Maung Mya 
Pu did any act from which it could be inferred that he regarded the 
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status of Ma We’s family as any higher than he re, yarded it before. MA Hosen. 
In fact it is quite clear thst neither during sla We's ‘ife, nor down to 
the time of his own death, was this family treated by ‘him as if they Mauxe Piw Dux. 
were on the footing of heirs entitle: to succeed him. 
lam therefore constrained to hold tuat Ma We and her fami iy must 
be excluded from the inheritance, 
The other obj ctions in ap; eal therefore need not be discussed. 1 
set aside tie d.ecrces of both Lower Courts, but the parties will pay 
their own costs in all Courts. 
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aris ae Buddhist Law-—Inheritance. 
Fan Before H,. Adamson, Esq. 
th. — 


MA TIN SHWE v. MAUNG KAN GYI ann MA THAN. 


Mr. R, C.F. Swinkoe and Maung Shave Messrs. C. G. S. Pillay, H. N. Hirjee 
Pe—for appellant. | and ¥. C. Dias—for respondents, 


Buddhist Law --Inhevitance—Kittima son—Thaheta son—-Law relating to— 
This was an appeal to recover a share in the estate of the Pakan Mingyi Kadaw 
(deceased). The estate is in the possession of the first respondent-defendant, who 
asserts his right to it as being the £ttézma (adopted) son of the Mingyi Kadaw. 
The plaintiff-appellant is aelation of the Mingyi Kadaw. The Lower Appellate 
Court dismissed the claim. 
The present appeal was based on the following grounds :— 

(1) That first respondent was a bought son (t/eheta) and as such was not 
entitled to inherit. 

(2) That as he had no known parents he could not be madea hitézma son, 
an essential of t! ¢ &ztéima adoption being a giving away by parents. 

(3) That as a matter of fact he was never adopted as a Avétima son. 

(4) That even if he were se adopted he was disinherited by a written deed 
executed by the Mingyi Kadaw which she never cancelled. 

After consulting various books on Buddhist law and the evidence produced, it 

was held as follows :— 

(1) That the respondent Maung Kan Gyi was legally adopted as a hitiima 
son and as such was entitled to inherit. 

(2) That he did not conduct himself as an enemy so as to render himself 
incapable of inheriting, And as it was admitted that a &ittcma son 
would oust the appellant from a right to succession the appeal was 
dismissed. 

References:— 
Manukye Mhammathat, Book X, section 81. 
5. j., L. B., page 25. 
Richardson’s Manuké, 3rd edition, page 314——319. 
Wagaru Dhammathat, Dr. Forchhammer’s. 
Kin Wun Mingyi’s Digest, page 31. 
Chan Toon’s Principles of uddhist Law, page 64. 
Lutter’s Manual of Buddhist Law, page 35. 
2, U. B. R., 1892—96, page 22. 

THIS is an appeal in asuit to recover a share of the estate of the 
Pakan Mingyi Kadaw (deceased). Both the suit and the appeal have 
been brought zz forma pauperis. The estate is in the possession of 
the first respondent-defendant, who asserts his right to it as being the 
kettima adopted son of the Mingyi Kadaw. Plaintiff appellant is a 
relation of the Mingyi Kadaw. The Lower Court dismissed the claim. 
The present appeal is based on four grounds as argued by the learned 
advocate for appellant :— 


(1) That first respondent was a bought son (¢ahefa) and as- 
such not entitled to inherit. 
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(2) That as he had no kown parents he could not be made a 
kittima son, an essential of the Aztizwea adoption being a 
giving away by parents. 

(3) That as a matter of fact he was never adopted as a hittima 
son. 

(4) That even if he were so adopted he was disinherited by a 
written deed executed by the Mingyi Kadaw, which she 
never cancelled. 

As regards the first ground, the respondent has not been able to 
explain or bring evidence regarding his own origin. Two witnesses 
called by appellant, Maung Shwe Byi and Maung Maung Tha, testify 
to his having been bought by the Pakan Mingyi during awar. Their 
evidence is not very satisfactory in itself, but, coupled with the fact 
that the Pakan Mingyi Kadaw herself inthe deed (Exhibit B) in which 
she declared him to be disinherited described him as having been 
bought, it must in the absence of other evidence, be held that he was 
bought. A bought son (¢hahketa) as such is not entitled to inherit as 
laid down in the Manukyé Dhammathat, Volume X, section 81. 

It will be convenient next to consider the third ground of appeal, 
namely, that the respondent Maung Kan Gyi was never adopted as a 
kitt2ma son. There are two deeds (Exhibits 1 and 2) which are ad- 
mitted by appellant and are dated :249 and 1250 B.E., executed by 
the Pakan Mingyi Kadaw, in which she recites that Maung Kan Gyi 
was the adopted &zéfima son of her husband and herself. Then there 
is Exhibit 17, dated 1251, which is a printed invitation to the wedding 
of Maung Kan Gyi, in which he is described as the son of the Pakan 
Mingyi Kadaw. Then there is the very documentin which the Min- 
gyi Kadaw declared Maung Kan Gyi to be disinnerited. It is dated 
1892 and in it she states that she had formally adopted Maung Kan 
Gyi as her &etizma son. Then there is the evidence of his bride’s 
mother, Ma Thaing that he and her daughter were married according 
to the custom of high officials, that the officials of the British and ex- 
Burmese Goverument were present and that Maung Kan Gyi was 
publicly recognized asa Arttézmason, There is other evidence to the 
same effect which I need not recapitulate in detail ; and finally, Maung 
Kan Gyi lived with the Mingyi Kadaw and had the management of 
all her property in his hands. It is thus perfectly clear that, whether 
rightly or wrongly, Maung Kan Gyi was as a matter of fact recognized 
by the Mingyi Kadaw as her 2ittzma son and that there was in his 
case the notorious and public bringing up with the understanding that 
he should inherit, which is the chief essential of adoption as enuncia~ 
ted in Ma Gun v. Ma Gun.* 

The second ground of appeal may now be considered, namely, that 
Maung Kan Gyi could not be made a &ét¢ima son, as an essential of 


kitt?ma adoption is the giving away by parents. The following pas-- 


sages in Buddhist Law define Aztt¢ma children :— 








*S. J. L. B., page 25. 
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Manukye, Richardson's, 3rd edition, page 314.—The children of 
another person adoptes publiciy with a promise that they shall taheril 
which 1s a matter of public notoriety. 

Page 319.—Children obtaine:| by request from their parents and 
adopted publicly. 

Wagart Dhammathal, astraenslated hy Dr, Forchhammer-—The 
kittima putta or the publicly adopted sen. 

Kinwun Mingy?’s Digest, page 31 —~Son taken from others and 
publicly adopted. 

The appellant relieson Chan Toon’s Principles of Buddhist Law, 
pace 64, where it is sta‘ed that the requisites for an adoption area re- 
quest from parents and a notorious and public taking and bringing up, 
and on Litter’s Manual, page 35, wher~ i: is stated that there must be 
a request from parents and a public taking and brinying up. These 
passages are based on the decision in the case already quoted (Ma 
Guu v. Ma Gun), in which the parents w-re alive at the time of the 
adoption. The question of adoption after the death of the parents 
was not even discussed in that case. Of the Dkammathats above 
quoted, only one passage from the Manukyé would show that the re- 
quest from parents was necessary, while another from the same book 
omits it altogether. Nor can the passage from the Manukyé be held 


to mean more than that when the parents are in existence 4 request 


must be made from them. In Maung Atng and Maung Myaing v. 
Ma Kin * the facts that the adoptive fathe had acknowleaged that the 
plaintiff was his &ct#7ma daughtcr, that he had married her to the son 
of a person ina respectable position, and that at the marriage valuable 
prope:ty had been bestowed by the parents on both sides, were held 
to be proof that the plaintiff was a Aztééma child. notwithstanding 
that the evidence asto the manner in which she entered the family 
was most conflicting. I need not follow the lcarned advocate in the 
analogies which he has drawn from: the Hindy Law on the same 
subject, because the ceremonies of adoption and the legal necess-ties 
for the ceremonies are entirely different in Hindu and Buddhist Law. 
Arguing from Hindu Law the learned advocate has urged that parents 
alone can give in adoption, and that the adoption of an orphan is an 
impossibility. An example will show the fallacy of this argu vent. 
The commonest form of adoption among Burmese is where a couple 
without children adopt a nephew. Can it be asserted that if the 
nephew is an orphan he cannot be adopted as a son capable of 
inheriting ? It would require something more than an obscure text 
of a Dhammathat unsupported by other texts to convince me that an 
adoption so obviously reasonable and expedient was illegal. J must 
therefore hold that there is nothing in Buddhist Law to render a child 
whose parents are dead or unknown incapable of adoption. Nor has 
the learned advocate for appellant succeeded in pointing out any text 
in Buddhist Law which would prevent a child, even though he has been 








*2,U.B.R,, 1892—96, page 22. 
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originally bought from being subsequentiy adaped as a &éttina son 
the proof of which would Ic a nclorious and public bringing up on the 
understanding that he should inherit. ‘he deed of disinheritance 
shows clearly that it was never contemplated by the Pakan Myingyi 
Kadaw that the fact of the child having been bought could in any way 
invalidate its subsequent adoption as a £zt¢dma son. 

The last ground of appeal is that, even if tne adoption be held to be 
valid, Maung Kan Gyi was disinherited by a written deed executed by 
the Mingyi Kadaw, whicn has never been cancelled. ° 

This deed (Exhibit B) is of the nature of a will. A Buddhist is in- 
capable of disposing of his property by will, and it is not argued that 
the will itscli can affect the estate. Lhe will recites the unfilial con- 
duct of Maung Kan Gyiand on account of this conduct directs that 
he he disinherited. ‘The Afanuhyé Dhammathat, Book X, section 81, 
describes the six kinds of sons who are not eulitled to inherit. The 
fifth is the son who will not attend tothe advice of his parents, but 
rebels against their authority and conducts himself as an enemy called 
thwandkia, because he is like « dog. It is argued that the fact of 
the will not having been destroyed shows that the Maung iSan Gyi re- 
mained a dvg son up to the time of the Pakan Myingyi Kadaw s death 
and that he is therefore not entitled to inherit. [t is not necessary 
to say much on this point. The Lower Court has found that there was 
an absolute. complete, and full reconciliation between Maung Kan Gyi 
and the Myingyi.lCadaw subsequent to the disagreement which led to 
the writing of the will. Atthe time ofthe Mingyi Kadaw’s death 
Maung Kan Gyi was living on the same terms with her as before the 
disavreement and was managing her prop rty and affairs. This fact 
has not bcen contended in this Court. The strictest proof would be 
required that a son had conducted himself as an enemy to justify a 
Court nm disinheriting him under this law. . Any inference that might 
be derived from the tact of the will not having been destroyed would. 
form quite inadequate proof in face of the subsequent reconcihation 
and restoration to affection. 

The finding therefore is— 

(2) That the respondent Maung ian Gyi was legally adopted 
as kitt2ma son; . 

(6) That he did n't conduct himself as an enemy so as to ren- 
der himself incapable of inheriting. 

And as it is admitted that a 272¢Z2ma son would oust the appellant 
from right to succession, the appral must be dismissed. 

‘The appellant will pay the cost of first respondent, and she « ill 
also pay the court fees which would have been paid by her if she had 
not been permitted to appeal as a pauper. 
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Before H. Thirkell White, Esq. 


(} MAUNG WAIK. a 

(2) MAUNG PE. | 

(3) MA GYI, | 

(4) MA U. ; ; 

(s) MAUNG KYAW GAING, [% MAUNG NYEIN, 

(6) MAUNG BA. 

(7) MA SAW. 

(8) MA KU. 3 

Messrs. H. NV. Airjee and C. G. S. Messrs, Ba Ohn and P. Sanison——for 
Pillay—for appellants. respondent. 

Husband and wife dying without issue—Rights of iuherttance ta estate of— 

Divided and undivided ancestral estate. 


The suit concerned the estate of one Maung Pén and Ma Ka, deceased, Maung 
Pdén and Ma Ka left twosons Maung Thein and Maung Nyein. Maung Thein 
died in 1226 B.E., leaving a widow, Ma Hmé Bu, but no children. Ma Hmé Bu 
died in 1260 6.E. The first and second appellants, Maung Waik and Maung Pe 
were Ma Hmé Bu’s own brothers and administrators of her estate. 

The main questions for decision were— 

(x) whether the estate of Maung Pénand Ma Ka was divided between 
Maung Thein and Maung Nyein; : 

(2) whether it was divided or not, whether the plaintiff Maung Nyein was 
entitled to succeed to Ma Hme Bu’s share on interest, or whether the 
defendants-appellants, who are Ma Hmé Bu’s blood-relations, were 
entitled to succeed to it. 

Held—(1) that on the death of a husband or wife without children, the survivor 
succeeds to the whole of the deceased’s estate, including the right of the deceased 
sta share in undivided ancestral property ; 

(2) Vhat the survivor can enforce partition and obtain the deceased’s share. 

(3) That, if he does so, on his death, his natural heirs alone succeed to the pro- 
perty which fell to his share or partition ; 

(4) That if the survivor fails to enforce partition, on his death his heirs are 
-entitled to enforce partition and to obtain two-thirds of the share of the first 
_geceased whose natural heirs succeed to the remainder, : 

References :— 
Attathankepa, sectiun 207, 
General Digest of Buddhist Law, sections 105, 106, 295, 378, and 379. 
Manugyé Dhammathat, Book V1, section 30. 
Manugy Dhammathat, Book X, section 56, 
Mr. Jardine’s Notes on Buddhist Law, VII. 
P, J. L. B., page 524. 
S, J. L. B., page rio. 
U. B. R., 1892-96, page 121. 
, U. B. R., 1892—96, page 184. 
U.B R., 1897—!901, page 66. 
U. B. R., 18971901, page 79. 
8, W.R. PLC. 1. 


THIS suit out of which this appeal arises is concerned with the 
-estate of Maung P6n and Ma Ka, deceased. Maung Pén and Ma Ka 
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left two sons, Maung Thein and Maung Nyein. Maung Thein died 
in 1256 B.E. (= 1894-95 A.D.) leaving a widow, Ma Hmé@ Bu, but no 
children. Ma Hme Ba diedin 1260 BE. (=1898-99A.D.) The 
first and second appellants-defendants, Maung Waik and Maung Pe, 
are Ma Hmé Bu’s own brothers and are the administrators of her 
estate. ‘Che main questions for decision in the suit were (1) whether 
the estate of Maung Pon and Ma Ka was divided between Maung 
Thein and Maung Nyein; (2) whether it was divided or not, whether 
the plaintiff, Maung Nyein, was entitled tosucceedto Ma Hmé Bu’s 
share or interest, or whether the defendants-appellants, who are Ma 
Hmé Bu’s blood-relations, were entitled to succeed to it. Incident- 
ally allegations were made that Maung Thein was an undutiful son 
and not entitled to any share in his parent’s estate; that Ma Hmé Bu 
was not entitled to inherit from her husband because she was childless 
and a leper; and that Maung Pén had left directions that”his estate 
shouldénot be divided. These matters may be left out of consider- 
ation. The allegations have not been proved in any way and have 
been practically abandoned. 

The learned Additional Tudge, who tried the case with a great deal 
of care, has found that the estate in question has not been divided. 
After studying the evidence I am of opinion that this finding is correct. 
It is clear that Maung Thein and after his death Ma Hmé Bu, and his 
brother the respondent, Maung Nyein, enjoyed parts of the estate 
separately and parts of it incommon. But there is nothing to show 
that there was any intention to assert or acknowledge separate owner- 
ship of any specified lands or tari-groves (of which the estate princi- 
pally consists}. Eeference has been made to the cave of Appoovter 
v. Ramasubba Aiyou* in which it was held by their Lordships of 
the Privy Council that “when the members of an undivided family 
‘agree among themselves with regard to particular property, that it 
“shali thenceforth be the subject of ownership, in certain defined 
“shares, then the character of undivided property and joint enjoyment 
“is taken away from the subject matter so agreed to be dealt with; an 
‘in the estate each member has henceforth a definite and certain share 
“which be may claim a rightto receive and to enjoy in severalty, 
“although the property itself has not been actually severed or divided.” ' 
Further on it is said:—‘‘ We find, therefore, a clear intention, to sub- 
‘ject the whole of the property to a division of interest, although it 
“was not immediately to be perfected by an actual partition.” This 
ruling applies to the estate of an undivided Hindu family, It has 


been doubted whether the status of an undivided family is known - 


ainong Burmese Buddhists. ut there is, no doubt, such a condition 
as that of an undivided ancestral estate enjoyed by several co-heirs in 
-common. And the principles enunciated in the passages cited above 
are applicable to the division of interests in such an estate. But in 
‘the present case, there is no evidence ot any clear intention that there 


#8 W.R,, P..Cy I. 
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should be a division of iniirests or of any agree:nent that particular 
property stould be the subject of ownership in certain defined shares. 
All that can be said is that cach of the co-heirs enjoyed the use of 
parts of the estate, while it is admitted that parts of it continued Lo 
be enjoyed in common, There is nothing in any of the alleged or 
admitted dealings of the parties with various lots or parts which 
amounts toa distinct assertion of separat: ownership. As to direct 
evidence of a pattition, there is none of any value. The burden of 
proving the division which they alleged was on the d.{eadants-appel- 
lants. The estute descended as a whole from Maung Pén and Ma Ka. 
The defendants alleged a division, though onlv of a part of it. They 
were beyond doubt :nd bound to prove their allezation. An estate of this 
value and complexity would certainly sot be divided without due 
formality. But the defendants produce no deed of partition ; they 
cannot szy definitely which shares were assigned to which of the 
heirs; their oral evidence is vague and inconsistent. I am_ therefore 
of the same opinion as the Court b-low tha: the division of the estate 
has not been proved either directly or indirectly. 

The estate therefore remained undivided in the possession of Maung 
Thein and Maung Nyein as co-heirs. On the death of Maung Thein 
his wife succeeded to his interest in the undivided estate. The law 
on this point has been discussed at great lenyth and w:th much care 
in the case of Wz Lan v. Shwe Datng, (1; which would have been an 
exact parallel if the present suit had been b.tween Ma Hm? Bu and 
Maung Nyein. The plaintitf in that case claimed as husband of Ma 
Gyan, deceased, and his claim was resisted by the deceased's younger 
sister, Ma Lan, This Court, after consid. ration of all the available 
authorities, awarded a half share to the plaintiff, Shwe Daing, The 
authority of this case has not been disputed by the learned Council 
for the respondent; but he points out that it does not go far enough 
to decide the point in issue in this case as it does not show what hap- 
pened, or what would happen, on death of Shwe Daing. This is 
quite true. Morcover, in that case, the estate was actuaily partition- 
ed, in the snit, in the life-time of Shwe Daing. The case goes no fur- 
ther, therefore. than to establish the right of Ma Hmé hu cto succeed 
to Maung Thein’s interest in the undivided estate of his parents. 
The question still remains whether, on Ma Hme Bu’s death without 
partition of the estate, her right to a share reverts to the heirs of her 
deceased husband are passes to her heirs under the ord.nary rules of 
inheritance. : 

The judgment of the Lower Court does not furnish much assistance 
in solving this problem. The passages which the Additional Judge 
has cited from the judgment in 477 Lan Shwe Daing (1) above men- 
tioned all relate to the succession of the wife to her deceased hus- 
band’s estate. Their bearing has been determined in that case, The 
citations from Shwe Bo v. Maung Pya (2) relate to the ascent of pro- 








(x) 2, U. B. R., 1892—96, page 121, (2) P. J., L, B., page 524. 
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perty; and | am unable to see how they are relevant to the present 
matter. If Ma Hmé Bu had died first and then Maung Thein, and if 
the question were between Maung Nyein and Ma Hmé_ bu’s relations 
the analogy of the cases dealt within the passages cited might have 
been remotely applicable. Why the Additional Judge should have 
thought it fruitful to discuss the relative rights-of parents and brothers 
and sisters is not apparent. They are not involved inthe case. In 
the course of this irrclevant discussion, the Additional Judge has 
erroneously ‘stated what he conceives to be the “settled principle of 
jaw" on one point. I merely mention this lest I should seem to 
acquiesce in his view. Reference is also made tothe case of Ma 
Gun Bonv. Po Kywe (1) in which it was held that children of a deceased 
woman’s step-children were entitled to succeed to her estate in prefer- 
ence to her own niece. The decision seems to have been based on 
distinct texts affirming the rights of grand-children. I[t might, I think, 
be supported also on other grounds. I[ do not think that it affords any 
help in the solution of the present problem. 

The view taken by the Additional Judge is that, though Ma Hme 
Bu was entitled to succeed to her husband’s share, on her death with- 
out issue her share reverted to the family of the deceased husband. 
His reasons are that the estate was that of the husband's family and 
that it should not pass into the hands of strangers. It is not clear 
whether the Judge thought that the same rule would apply if there 
had been an actual partition in Ma Hme Bu’s life-time. As direct 
authority for the view taken by the Court below the Judge cites, 
almost incidentally, three texts. It would have been conyenient if he 
had set them out at length and pointed out their application. The 
first is from section 106 of the General Digest of Budahist Law and 


runs as follows :— 

Ddyajja— When the deceased couple have no children, let the co-heirs inherit, 
As to the wife’s personal property, which was orginally brought by her to the 
marriage, such as lands, cattle, clothes, and ornaments, let her kindred inherit. 
In like manner, let the husband’s kinsmen have his personal property.” 

The heading of the section in which this passage occurs is— 

“ Share of a deceased cc-heir having no representative to devolve onthe sure 
viving co-heirs,” 2 E 

The next text is from section 379 of the Digest. 

“ Kyannet.—lf aco-heir dies (before partition of inheritance) his wife and 
children shall receive his share. Inthe absence of wife and children his brothers 
and sisters, as well as his half brothers and half sisters, shall receive shares out 
his own according to their deserts, 

The reference to Dr. Ireland's Digest entitled the Samuhaddha 
Vicchedant at page 26,1 am unable to quote as I can find no text 
bearing on the subject at the page cited. 

The meaning cf the first of these texts is obscure; but it is no 
doubt, if applicable, in favour of the view taken by the Additional 
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District Julge But it does not appear to furn‘sh the direct and con- 
clusive authority ascribed to it by him. The citation trom Kyanret 
is clearly irrelevant, 

L turn now to such other authorities as have been cited in. argume: it 
or as I have been able to discover. Seclion 105 and section 37% of 
the Digest we down in usnustakeable Leems the right of the wie ofa 
deceased co-leir who died after his parents but by fore par ition to 
succeed to his share of the joint-iaheritanc:. But this cirmes us no 
further than the ruling in Mi Lan vy. Shwe D zeng* al-eady discu-s«d. 
All that ned be said is that there is no text in cither of thuse s:ctons 
whicn limits the widow to a life-interest in her tnabaad’s shave. Sec- 
tion to) regulates the devolution of the sha eofaco her who dics 
leaving no .epresentative. In that case the co-heirs inherit. But 
Maung Thein did leave a representaiive, in tiis seclion occurs the 
text above cited, which seems to supporl the view take bs the Court 
below. Section 308 refers to the case of a husband and wile dying 
within a short time of each other. Thisis a- spccial case, the esi-t- 
ence of which was recognized in the judgment appendedtothe d ci- 
sions Mi Lan v Shwe Datng* andretetreito in Ma Gun Bon vy, 
Po Kywe.t As Ma Hmé Bu did not-die till three or foar years after 
Maung thein, this section cannot apply. Section 309 d als witha 
case such as the present in which the husband or wife survives his 
or her consor: for an appreciable period. In that case, it is Jaid down 
in unmistakeable terms thatitisthe relatives of the survivor who 
succeed. Among other texts may be cited the text from Manugye 
embndied in this : section, which appears to be an expansion of part of 
section 56 of Book X:- 

“ Manugye.—H hoth hesband and wife die some time afler cach other (leaving 
no offspring} the whole of the property shall be regarded as the property of the per: 
son who dies after the olher, and his or her relatives alone shall inherit it. ‘The 
telatives of the person who dies first shall, however, have the right of pre- emption 

as regards his or her hereditary property..’ 

Déyajja, from which one doubtful text was cite] in support of the 
contrary view, is still more emphatic. It runs as follows: 

“ Déyajja —On the death of either the husband or the wile, the, survivor 
alone shall inherit and the relatives of the deceased shall have no claim upon the 
estate of the husband and wile, On the death of the survivor, his or her relatives. 
alone or entitled to the whole of the estate, the relatives of the person who pres 
deceased have no claim on the estate, because they ae considered as relatives only 
during the period of the wedded state. The relatives of the survivor shall divide 
the estate equally among them.” 

The rule is the samein Dhammavilsa, section 19;{ andin the 
Attathankepa, section 207, 

I think it is abundantly clear that Ma Hmeé Bu was entitled to her 
husband’s share of the undivided estate and that she might have in- 


*3, U. B.R 7 1892-96, page ae Se ad 
+ Page 66 
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sisted on partition. If she had done so, then according to the usual 
rules regulating xccession and oa the explicit authority of the tex's 
her relatives would be entitled to succeed to the poperty which came 
into her possession. Ican find no authority for the proposition that 


she would have had only alife interest in the property an4 that on — 


her death it reverted to her husband’s heirs, It remains to be <cen 
whether they are so entitled when, as has buen found iu this case, t e@ 
survivor died before partition. Does t:e fact that the estate was not 
divided before Ma Hmé i3u’s death deprive her relatives of the right 
to succeed to the share which would have been hers? 

Phere ary indications that th. facts of partition or no partition may 
be an essential condition and thata different rule appli s whe the 
property has not been divited. Thus, section 66 of Majoi Spark's 
Code (Mr. Liitter’s second edition) is as follows :— 

“Ifa man dies without issue, his wid»w shall inherit ali the property which was 
in his actual possession at his death, but she shall not share, as hiv represemlatve 
in any ancestral estate which is not divided ull after his death,’ 

This cannot be accepted as anthoritative, as it is contrery to the 
ruling in Mi Lanv. Shwe Oatng* where it was duly considered. 
But it is an indication that the fact of partition may make » ditference. 
The view that property should not be alienated from the family is 
referred to in a somewhat different context inthe follow... passage 
from the judgment in Ma Pov. Ma Shwe Mi :-—+ 

“The rule that the childless husband and wife are to be sole heirs t- ach other 
appears to be an example of the save inclination. In many parts of the country 
there are people wno cling to the view that in such cases the proper:y, at ‘east that 
of the woman, should go back for division among the relations by bload. 

This view has not been adopted in Upper Burma; bit there is 
apparently an inclination towards the view adopted by the Additional 
Judge of the Court below. In the case of Shwe Ngénv. Ma Min Dwe,t 
Mr. Jardine has the following remarks: ~~ 

* The wife is entilled to some shave because while she lives with her husbasl 
she has a joint interest in all the household concerns; and although the property 
may have descended from the husband’s ancestor it might be wasted or become 
profitiess if the wife did not do her share in taking charge of it. But at the same 


time the surviving husband or wife is jealously excluded from complete 4. x: opri- 
ation of what properly came direct to one or other, from his or her own -amily ; 
such property is not to be diverted in irs entirety from the whale blood to the half 
blood, or to the step-parents’ own family, who are not even blood relations,” 

In that case there was contention between the daughter of a 
by a former wife and his widow, in respect of the hereditary =... 
the deceased father and husband. In the face of the texts aburce tid 
I do not think the principle can be applied except to the fac-s of the 
case under consideration. Ina somewhat unexpected place in Manu oyé 


VI, section 30, occurs the following passage :— 
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“Tf the son or daughter shouid die, let the survivor have all the property brought 
at the time <f marriage, but (he or she) shall have no claim to anything that was 
promised, or anything that did not actually come inty their possession. 

This refers to the case in which the hdsband or wife dies before the 
parents and when he or she is therefore not within reach of the 

inheritance. 

But in section 295 ol the General Digest, there are texts which deal 
explicitly with a case analogous to that under consideration. Trans- 
lations are appended to the judgment in Ma Gun Bén v. Po Kywe.* 
Of them may be cited the following -— 


“ Amwetén.—Ifa wan having a son shall,cn the death of his first wife, take 
another, and they both shall die, let allthe property, animate and inanimate, 
brought by the father and the step-mother be taken by the said son. If the step- 
mother shall die after her parents, let her share of the undivided property that is in 
the possession of her relations be equally divided between the step-son and her re- 
lations, because the step-mother was in reach of the inheritance. In another case 
if the step-mother shall die first and the father afterwards, and if the inheritance: 
that is within reach of the step-mother does not, as it ought to have, come intothe 
possession of the father so as to belong to him, let it to be made into three shares, of 
which let two be taken by the step-son and one by the relations, and let them also 
pay the debts in the same proportion. ‘This is when the inheritance is within reach.” 


To the same effect are the text from Panam and Czttara in the 
same section, while the citations from Dhamma and Rajadala give 
one-third to the step-son and two thirds to the step-mother’s relations, 
Manu is not clear but the step-son’s share is indicated as two-thirds. 

In these texts, there is clearly a distinction between the right to 
property which has come into the possession of a deceased and to his 
interest in property not divided at the death of the person entitled to 
ashare, This distinction does not seem to me to be inconsistent with 
any of the texts which have been cited as showing the right of a sur- 
viving husband or wife to enforce partition of the undivided estate in 
which the deceased was a sharer. These texts, literally construed, 
seem to indicate the rule according to the state of things at the time of 
partition. If a person entitled to enforce partition neglects to exercise 
his rights, it may well be that his heirs will be in a less favourable 
position than if he had obtained possession of his share. If the texts. 
last cited, which deal with cases precisely analogous to the present 
case, are to be accepted:as authoritative, the possession of other relatives 
of the survivor can hardly. be better than that of his or her son. It 
has not been shown thatthe rule deduced. from these texts is op- 
posed to any custom, .or that ‘it. is, in itself, inconsistent with other 
definite rules, On the contrary, it is consistent with the indications 
that there is understood tobe, insome cases, a differencein the 
devolution of divided and of undivided property. The rule affords a. 
reasonable and intelligible method of meeting the conflicting claims of 
the members of the family to which the estate originally belonged and 
of the heirs of the person who last had a rightto ashare, I see no 





© Page 66, 
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reason why the authority of these texts should bervjected, As regards 
the share to which the several parties are ent'tled, thre isa pre- 
ponderance of authority in favour of giving two thirds to the heirs of 
the survivors and one-third to the members of the original family. 

My conclusions may then be summarized as follows :-— 

(1) On the death of a husband or wile without children, the 
survi or succeeds tothe whole of the deceasel’s estate, 
including the right of the deczaseJ to a share in unuivided 
ancestral pro erty. 

(2) The survivor can enforce partition and obtain the 
deceased's share. 

(3) Whe does so, o1 his death his natural heirs alone suce 
ceed to the property which feil to his share on partition. 

{4) lf he fails to do so, on his death his heirs are entitied to en- 
force partition aud to obtain two-thirds o. the shire of 
the first deceased, whose natural heirs succeed ta the 
remainder, 

Before applying these principles to the case under consideration 
it is necessary to decide some incidental point. 

Ido not think that ths plaintiff-respondent is entitled to any of the 
property mentioned in list 8, which consi-ts of mavenbles aimitred 
to have been in the possession of Maung Thein, or Ma Hmé Bu, or 
both of them. It does not seem to me that this can be regarded as 
Joint family property. The case is distinguishthle from that of 
Catt Kywé v. Maung Pyo,* in which the nature of the investment 
continued the same although the individual security was altered, In 
this case, the nature of the investment was entirely different, even if 
the moveable property was purchased with money raised on mortgige 
of the joint estate. But there is, so far as I can discover, no evidence 
whatever to show that the properly in list B was so purchased. 

I agree with the Lower Court in holding that Ma Hmé Bu and 
Maung Thein had no right to give away the ¢arZ grove nu noered 
' 27 in list A. I cannot find any satisfaetory reason why any of the 
property mentioned in that list should be excluded from the division ; 
though, of course, in the case of property subject to a charge or mort- 
gage, all that can be assigned to the shares is the equity of rede nptioa 
of right to redeem. Inthe division that will be mad: regard must 
be had to the amounts raised on the several mortgages and to the pzr- 
sons who received the mortgage-money. Unless the parties can cone 
to an understanding, these matters will have to be dealt with in exe- 
cution proceedings. 

The decree of Lower Court is therefore modified as follows. There 
will be a decree for the plaintiff-ressondent for half, p/ws one-thir | of 


half or two-thirds of the property described in list A, of which a copy 


*2U, B.R., 1894-96, page 184. 
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and a copy of the plans attached to tt will be appended to thr decree. 
The claim of the plaintiff-respondent to the pre perty in list B or any 
part of it is dismissed, Taking into consideration the difficult nature 
of the questions involved in the case, I th'nk it equitable that the 
parties should bear their own costs in both Courts. 
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Before H. Thirkell White, Esq., C12 Civt! Seanad 
Sate Ar peal No. g of 
1) MAUNG. SAN B WIN i gy MA SO 2900. 
(2) MAUNG SAN BWI on ; ING March; 
(3) MA THE (2) MAUNG SAN DUN. arch 5th. 


Mr. C G. 8. Piclay—for appellants. | Mr. %. C. Chetierjee—for respondents. 
Sale of ancestral praperty to persons not belonging to the family. - Pre emption. 
The main question is whether the appell ints-defendants had the right of selling 


their ancestral land to persons not belenging to their family, or whether they must 
first offer the land, if they wish to sell it, to their co-heirs. 


Held—that if a perscn wishes to sell ancestral property, whether it has been 
divided cr net, he must first ofier it to his co heirs bef rese'ling it to strangers, 
On their failing to agree to purchase it, the owner would be free to sell as he 

thinks Gt, A 
References :— 
P.J., L.B., 1°93, page 26. 
S.|., L.B, page 39. 
wj UB, p ge 76. 

THE main guestionin this case is whether the appellants-cefend- 
ants have the right of selling th«ir ancestral land to persons not 
belonging to their family, or whether they must first offer the land 
if they wish to sell ir, to their co-heirs. A further question arises 
whether the appellants did as a matter of fact offer the land to their 
co-heirs and only sold ito others on the refusal of the co-heirs to 
buy it. 

The suit was brought by the present respondents, who are the 
grand-children of the persons fron) whom the estate in question 
descended. The ‘lownship Court allowed the suit and declared the 
plaintiffs' right to buy the land. The District Judge very properly 
directed all other co-heirs to be included in the suit. On return of 
the proceeding», the Additional District Judge dismissed the appeal 
without assigning any logical reasons for his decision and after 
teciting facts which were mostlv irrelevant. 

On the facts, I find that, though there was some discussion con- 
cerning the sale of the land to the plaintiffs-respondents, no firm offer 
was made by the appellants and refused by the respondents, I find 
also that the land was actually sold to the fourth and fifth defendants 
in the original suit, who have not joined in this appeal, for Rs, 290; 
and that the alleged subsequent sale for Rs. 500 is a collusive sale 
arranged merely for the purpose of defeating the plaintiffs’ claim. 

_ The question therefore remains whether the plaintiffs have a legal 
right of pre-emption in respect of this. land. There appear to be 
no decisions in Upper Burma on.this point. But in Lower Burma it 
has been clearly held that if a person wishes to sell ancestral pro- 
perty, whether it has teen divided or not, he must offer it to his co- 
heirs before selling it to strangers. The cases are Vga Myaing v. 
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Mi Baw* and Ma Ngwev. Lu Bu.t It has not been questioned ia 
this appeal that the Buddhist Law is appheuble to the case or that 
the law in | pver Burma differs from thatin Lower Burma, though 
the former point was ra’sed inthe Lower Appellate Court and left 
unnoticed and undecided It has been said that the law is incon- 
venient snd archaic and that it should be abrogared, every one being 
left to d-spo-e as he pleases of his own property. But it is not withe 
in the competence of this Court to alter the existing law on these 
grounds. It has been said in the Lower Burma case of Ebrahim v. 
Arasét that “the right of pre-emp:ion is an inci lent of thy law of 
succession and inheritance, and cannot bes parated from it.” This ig 
the view commonly accepted, I think therefore thit in this matter 
the rules of Buadhist Law have properly been taken as a guide. The 
fact that the def.ndants-appellants did approaci the plaint-ffs with 
aview to sling them the land inthe first pace indicatss that the 
law in Upper tucma does not differ in this respect from the law in 
Lower rv urma, 

The law does not expressly allow one of several co-heirs to require 
a proposed siiz of land to be male to him individually. The offer 
has to be mile to the co-heirs and they must decide among them- 
selves wheth'r they or any of them will e.ercis+ the right of pre- 
emption. Ifthey cannot ayree apparently the owner would be free 
to sell ashe thins fit. But no doubt one of several co-heirs, as in 
this cas2, can sue to set aside a sale to a strasger and to enforce the 
right to pre-empt, making all other co-heirs partics to the suit, 
That is what has now been done in this suit. All the co-heirs, so far 
as can be ascertained, have agreed to allow the plaintiffs to buy the 
Jand, except one man Po Sin who professes tc want to buy the land 
for the express purpose of selling it at a profit to oae of the strangers 
to whom the land has already been sold. I think bis proposal and 
objection have rightly been disregarded as he is obviously in collusion 
with the appellants, If Po Sin had eapressed in good faith a desire 
to buy the land for himself and had objected to allow.ng the plaintiffs 
to acquire it, then I think the plaintiffs’ suit could not have succeeded. 
As it is, | think that the Lower Courts have rightly held that as none 
ofthe other co-heirs wishes to purchase the land the plaintiffs who 
do wish to pu chase it are entitled todo so. The fact that they are in 
possession of the land under mortgage renders the action of the co- 
heirs reasonaple but docs not in itself give any right of pre-emption. 

For the above reasons I am of opinion that the decrees of the 
Lower Courts should be maintained and I dismiss this appeal with 
ecsts, 





*Sj., LB. page 39. | S.J]. L.B., page 76. 
tP.]., L.B., 1893, page 26, cited in Mr. Chan Toon’s Principles of Buddhist 
Law, page 133. 
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Before H. Thirkell White, Esq., ¢.1.8. 
MA PO HMON vo. MAUNG KAN axpv MA AM}. 


Ur, SC. Duttam-for appel’ant. J Mr. Ba On— for respondents. 
hist Law--Inherttunce—Manugye, Book X, section 20—Ascent of pra» 
perty when there are no direct descendants, 

The sele point for decision was whether the pla'niff-inp Ilint, the mother, or 
the defendasse esponde its, the halt-vretser and stotec, of the diceasal, ware 
en.itled to inherit her esrite. 

4f-ld—that onthe deith of a person wh» leaves n> survi-ing hu-band, wie, or 
direct’ descendants, his pacents succeed to his esiate in preerence to all ofner 
telatives. 

References »— 
2 U.BR.,, 1892--94, page 184. 
P.|,1.B, page 116. 
2 U.B.R., 18)7—13¢1, page tng, 
——— £97 --190:, Page 114, 
——_ —— 1807—19..1, page 68. 


P j., 1.B, page 524. : 
Manugyt Dhammzthat, section ag. 


—- ~-—-—__-—__-— , 19. 
Manu W inndna Dhammathat, section 46. 
Dham>- Avilasa, section 53. 
General Dig. st of Buddhist Law, section 311. 
Attathankepa, section 211. 

THE sole point in this case is whether the plaintiff, who is the 
mother, oc the defendants, who are the half-broth.r and sister, of the 
deceased, are entitled to inherit her estate. The case has been fully 
argued and | am obliged to the learned Counsel for the respondents 
for his argument and citations. 

It must be admitted that there is an array of authority against the 
proposition affirmed by the Courts below for reasons not clearly ex- 
plained in their judgments. The Township Jud ze cited many author- 
ities in his judgment, but he has not explained the reason of his 
decision, The learned District Judge cited no authority and it is not 
clear whether he considered any. It will be convenient to review the 
autho. ities, 

In Chit Kywé v. Maung Pyo* my learned predecessor held as 
follows :— 

“The Buddhist Law is opposed to the ascent of inheritance, but when it cannot 
go by descent the inheritance is allowed to ascend, first to the father and mothies, 
and failing them, to the first liae of collaterals, and, in the absence of heirs in thag 
degree, to the yrandfather and grandmother and th: next line of collaterals, ” 


* 4 U.B.R., 1892—96, page 184. 
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In Mt San Hla Mév. Kya Tun.® the adoptive mother was pre- 
ferred, as the heir of the d ceased, to his brothers. 


This ruling was foll wed by this Court in Ma E Dék ve Nowe 
fHlatng,t and the ruling in Chit Kywé v. Maung Pyo t was cited 
with approval in Ma Sa Bwinv. Ma Thi. 

Ina recent Lower Burma case Shwe Bo v. Maung Pya,|| in 
which I had occasion to examine the claims of grand-parents and 
uncles and aunts respectively, it was remarked that there was abun- 
dance of authority for the preference of parents to brothers and sisters. 
This is not a binding authority as the point was not actually in issue ix 
that case and the ruling was, moreover, delivered in Lower Burma. 


The only recent case in which there is any indication of preference 
of brothers an sis‘'ers to parentsis Ma Gun Bin v. Po Kywé,{ in 
which it was said :— 

“Ttisclear that when the ascending line and the descending line fail, the col- 
lateral line succeeds and probavly brothers and sisters would be preferred in 
certain circumstances to parents.” 

As regards the texts on which these rulings are based or which 
have been cons dred in connection with them, the following may be 
cited in support of the view which gives the preference to parents. 
Section 2g of the Manusyé Dhammathat shows that, in certain cases 
parents may share even witha widow and children in the estate of 
a deceased. The text s a curious one and its reason is not obvious, 
Section 46 of the Manu Wunndna Dhammathat is a distinct author- 
ity for the succession of parents. So also is section 58 of the 
Dhammavilésa. In the former two passiges there is no reference 
to brothers and sisters. In the latter, brothers and sisters are ex- 
plicitly postponed to parents and are excluded from the category of 
heirs. The tex's insection 31 of the General Digest of Buddhist Laws 
have been cited in Shwe Bo v. Maung Pya,** and though exception has 
been taken to the tran.lation of som~ texts, the alleged errors are sot 
material. Of these texts, those irom Vilésa, Yazathat, Nandaw, 
Rast, and Varulinga are cl-arly in favour of the parents’ right. In- 
Manu, Kyaw, Wunnéna, Manuvannana, Manu, Panam, Kanchalinga, 
Cittara, Kyetyo and Kyannet, parents are classed with other rela- 
tives or co-heirs, or are said to inherit after heirs or other relatives: 
In some of these texts, there are apparently conflicting rules. If-the 
Dhammavilésa, as above cited, is correct in excluding brothers and 
sisters fromthe category of heirs, the preference of heirs to parents 
does not affect the claims of the latter as against brothers and sisters. 








* P.j., L.B., page 116, { P.J. U.B., page 524. 
+ Page too. Page 66, 
$2 U.B.R., 8592—96, page 184, ** P.]., L.B., page 524. 
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The only two texts from the above section of the Diges¢ which 
clearly place Irothers and sisters before paren’s are Manugyé and 
Rajabala. The text on whick most rel ance is placed by the learned 
Counsel for the respondent is Manzgyé X, 19, which postpones parents 
to all other rJatives. According to the citat oni: the Dégest (section 
311) in this passage relativ.s include brothers and sisters. ‘I his pass- 
age was duly considéred by the Judiciai Commissioner of Lower Burma 
in Mt San Hla Mév. Kya Tun* thas been urged in this appeal 
that Many; yé is the standard authority in Upper Purma now as it was 
in thetime of the Burmese Government, as stated in the letters-patent 
appointing a Judge ft and that ifa text of Manugyé can be found it 
should be taken as decisive. While willing to allow much weight to 
Manugyé, | cannot think that the Courts are precluded from consult- 
ing other authorities. 

Finally, there is the rule in section 211 of the A¢tathankepa, which 
is cleariy in faveur of the respondent’s contention and of the prior 
claim of brothers and sisters. 

On full consideration 1 am of opinion that the opinion hitherto 
accepted is correct, and that on the death ol a person who leaves no 


surviving husband, wife, or direct aescendants, his parents succeed to - 


his estate in preference to all ovher relatives, The texts are various 
and conflicting, but so far as they are precise, the weight of authority 
seems to incline to this conclusion, The rule isthat which has alreacy 
been accepted in this Court and in Lower Burma. It is, moreover, in 
accordance with natural justice and ordinary rules of the devolutions 
o! inheritance. 

For these reasons I reverse the decrees of the Courts below and I 
direct that the plaintifi’s suit be dismissed with costs against them 


in all Courts. 





*P.J, L.B., page 116. 
} Circular No. 12 of «892 (not reprinted). 
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Before H. Thirkell White, Esq., C1.8. 
MA U BYU v. MA HMYIN, 


Mr. ALN. Hiejez—forapallat. | Mr. C. GS Pillay —for respondent, 


Second wif ertitled to shareir irrerttarce with first or chief wife when she has 
eleraly the status of a wife, 


The plaintiff-r2spondert Ma ‘myin, was the secon? wife of one Maung At, 
deceased ; tre defendant. Ma U Bys, being tie firs o* chief wife. The miin poing 
for coasidzration was whaher da H nyta was eititled to a share in the estate 
of Moun Vt. kt wisalnted iret Mi Hai: wis redly Maung At's wife and 
not merely akept mistress Ttxe wise edible evidence hat Mauns At lived 
sometimes with via UJ Byu, his fist wite, 2 :d so aetimes wich Va Emyin : that he 
always regarde! and tre tid tie latte: as his wife; that in Ma U tyu’s abs -nea 
for a year he lived entireis with Ma Hen, and chit towards the close of his life 
Ma U Bya lived in qrarters, waile tla Hvis lived in the police-station of which 
he was in charse 

Pointed ou:—that a wife of a dis'in:tly inferior class who is in the position of a 
concubine and wh» has as:pirite estraish wen: his no claim to inherit a share 
in her husdind’s esti e, ou: thet the more fact that she lives in a house separate 
from that occi sed sy the husbiad morcly «tis2s a presumption that her status is 
inferivt, tie presumption being not c viclasive, but rebuttable, : 

He'd atso—that when the husvan-t has lived indifferently with both his wives 
and when neiher o° them :an relly be cansilered as having [ved separately 
from him, the st :tus of both wives seams to be precisely the same though one may 
have been the first ur chief wile, 

References +— 
2U. 2B. R., 1892-98, page 94 : 
2U. BL. R, 13y7—1)0’, page 138 Explained, 
Attathankepa, section 232 

The plaintiff-respon lent, Ma H-nvin, was the second wife ol 
Maung At, deceased ; the d:fenlant, Ma U Byu, being the first of 
chief wife. The main point for consideration is whether Ma Hmyin 
is entitled to a share in the estate of Maung At. It is admitted that 
Ma Hmyin was really Maung At’s wife and not merely a kept mis- 


‘tress. There is evidence, which appears to be credible, that Maung 


At lived sometines with Ma U Byu, his first wife,and sometimes 
with Ma Hmyin; that he always regirded and treated the latter as 
his wife; that in Ma J Byu’s absence for a year he lived entirely with 
Ma Hnyin, and that towards the close of his life Ma U Pyu lived in 
the quarters, while Ma Hmyin lived inthe police-station of which he 
wasin charge. I am of opinion thit the case is easily distinguish- 
able from that of Va Gywéyv. Wa Thi Di* and Ma Hmony. Paw 
Dun.t cite the following passage from the former judgment i— 


“ It often happens that a man takes a second wife and prefers that his first wife 


-should live by herself, perhaps in her own house, so as to avoid domestic bruils, HH 





* [2 U.B. R., x89a-—96, page 194.] 
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then, her separate living is by his license and desire, or for j. int corvenience, there 
would seem to be no reason in equity why it shculd deprive her of any advantage 
belonging to the status cf a wife. It would evic ently be mest unjust to apply to 
such cases a principle which relates to the pesiticn of wives who are practically 
little mere than ccncubines, or perhaps are mere trading partners. Ido notthere- 
fore think it safe to hold that separation of residerce affords mcre thana presump- 
tion that the weman has not the status ef one entitled to share in the inheritance 
left by her deceased husband at his death, a presumption which can be rebutted 
by good reason compatible with a superior status Leing shcwn tc exist, but which 
is in the present case net explained at all except on the hypothesis of the inferior 
status. 

It will be seen that this ruling does not go so far as to affirm that, 
mere separate residence is a ground for exclusion from the inherit- 
ance. And it is, moreover, separate residence from the husband, not 
merely separate residence from another wife, which is a ground for 
the presumption of inferiority. This ruling has been followed in the 
latter case cited. But no new principle was affirmed, The facts of 
that case show that at the most the woman for whom the status of 
a superior wife was claimed was in the fosition of a wife who was 
practically little more than a concubine. The principles enunciated 
in those rulings are that a wife of a distinctly inferior class, who is 
in the position of a concubine and who has a separate establishment, 
has no claim to inherit a share in her husband’s estate; but that 


the mere fact that she lives in a house separate from that occupied ° 


by the husband merely raises a presumption that her status is inferior 
the presumption being not conclusive but rebuttable. In this case, 
it seems to me that Maung At lived indifferently with both his wives 
and that neither of them can really be considered as living separ- 


ately from him. The status of Ma Hmyin seems to be precisely the. 
same as that of Ma U Byu, though the latter was the first or chief wife. 


Section 232 of the Aztathankepa, it may be remarked, does not re- 
fer to the husband’s estate at all. It merely prohibits claims among 
several wives living separately to property received by other wives 
in the husband’s life-time. Thus, if it is shown that the gold now in 
suit was given to Ma U Byu in Maung At’s lifetime, Ma Hmyin can 
have no claim to it, 

The remaining questions are questions of fact. I think that the 
defendant-appellant has not shown that the gold in suit was the separ- 
ate property of herself or her daughtér. The burden of proving this 
a fact within her peculiar knowledge, seems to rest on her. I also 
think that the evidence of Po Tha and Maung E Dok sufficiently 
justifies the finding of the Lower Court that Rs. 60 were left by the 
deceased in cash at his i peo 

The finding of the Lower Court is therefore correct, 
is dismissed vith costs, ihe Sppea) 
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Before 11. Thirkell White, Esq., C.1.E. 
MAUNG LA DOK aun MAUNG PYIN v. MA PO, 
Mr. HN. Hirjee—for Appellants, 

Sale of undivided ancestral property—Pre-emption, 


The respondent sued to en’orce the right of pre-emption of certain land sold by 
her brother-in-law to the first nppellant, and by him sold to the second appellant. 
The land was alleged to be part of an undivided ancestral estate. 

Held,—that a sharer in undivided ancestral property, i he wishes to sell his 
share, must offer it to his co-heivs and that a sale to strangers effected withovt 
sach offer is invalid if the cu-heies promptly assert their rights. 

Held also,—that the riuht of pre-emption is in the co-heirs collectively, and that 
there is no Jaw by which a <ingle co-hrir can enforce pre-emption unless the con- 
sent of the other co-heirs has been obtained. 

Held also—that a co-heir is not estopped from enforcing the right of pre- 
emption because other paris of the estate have been sold without protest, 


References :-— 
S. j., L. B., page 39. 
t 


ten ah te 
a 





pen eG 


2, U. B. R., 1897—1991, page 155. 


Ma Po sued to enforce the right of pre-emption of certain land sold 
by her brother-in-law, Myat Thin, to the first appellant lu Dok and 
by him sold to the second appellant, Maung Pyin. The land was 
alleged to be part of an undivided ancestral estate called Myingyan 
Aing. 

I think it is sufficiently established that the land in question is part 
of the estate of one Chit Twe, who had five children. As Chit Twe’s 
widow, Mi Me JU, is still alive, itis not clear what vested interest either 
Ma Po or her sister Ma To, Myat Thin’s wife, can have in the property. 
But this point has not been raised and it is possible that Mi Me U has 
divested herself of her rights in favour of her children. 


There is abundant authority.for the proposition that a sharer in 
undivided ancestral property if he wishes to sell his share must offer 
it to his co-heirs, and that a sale to strangers effected without such 
offer is invalid if the co-heirs promptly assert their rights. This was 
laid down in two Lower Burma cases, Vga Myatug v. Mi Baw* and 
Mi Te v. Po Maung should have been disposed to hold, in the 
case of undivided property, that the sale was invalid ad tuztio, the 
seller not having anything to sell except a right to obtain a share on 
partition, the share, ex hypothest, not having been ascertained. I do 


*5, J. L.B., page 39. | S.J. L.B., page 4t. 
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not understand haw any ene can sell Ja‘d which does not beinng to 
him, Lut which is part of an estate of which Le is cntilled on partition 
toashare. fiut as the matter haz been dealt with, in the cases above 
cited, as one of preemption, | am content to follow them fer the 
prescnt. 

In these two cases, the ruling is to the effect that the co heirs have 
the rizht of pre-emption. {na later case, Wa Newev. Lu Bu,* one 
co-heir was allowed lo enforce a right of pre-empiion. But it does 
nol appear frem the report wether there were other co-heirs or not. 
Inthe recent case of Shwe Nyen vy. Ma So,t it was held by this 
Court that the right of pre-emption is in the co-hcirs collectively, and 
that there is jo law by whici a single co-heir can enforce pre-emption 
unicss tie consert of the other co-inirs has been obtained. To this 
view, as at present advise, 1 adhere. ! think it probable that any 
co-heir might sue for a declaration thata sile of part of an undivided 
estate is invalid. “The cause of action would be based on consider- 
ations already briefly discussed. But | do nt think that an individual 
co-heir hes a rizht to enferce pre-emption, unless the consent of the 
other co-heirs, so far as they can be consulted, has been obtained, or 
unless they have been made parties to the suit, 

The case has, however, been before three Courts and this objection 
has rot been takeu either by the respon-en's or by any of the co-heirs 
who might have applied to be made a party to the suit. I do not 
think, therefore, that it is necessary for me to raise the objection 
now. It may be assumed that the co-heirs have agreed to Ma Po’s 
suit, J merely mention the point lest it should he thought that the 
principle affirmed in Shwe Nyun v. Ma Sot has been overlooked, 

Ido not think that Ma Po is estopped from enforcing the right of 
pre-emption in this case because other parts of the estate have been 
soki without protest. The point is not free from difficulty. But co- 
heirs might roi object to the sale of some parts of an estate while 
maintaining strony objections to the sale of other pacts, 

The point of limitation was not raised in the grounds of appeal 
though it has been mentioned in argument. I think it is clear that 
the suit is not barred by Article 10 cf the Second Schedule of the 
Limitation Act, physical possession of the land apparently having not 
yet been taken, certainly not having been taken more than a year 
before the institution of the suit. 

On these grounds, the decree of the Lower Appellate Court is 
affirmed and this appeal is dismissed with costs. 


* S.J. Lb. B. page 76. | t Page 155. 
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Cio® Appeat Before H. Thirkell White, Esq., C18. 
We. 184 of 
49Q00. MAUNG KADO uv. MA KYIN, 
Abeest Maung Tun U—for appellant. { Mr. ¥. C, Chatterji—for respondent. 
sd Share of granddaughter in her own grandparents’ estate as against har step- 
grandparent, 


The plaintiff-respondent was the step-granddaughter of the defendant-appellant’s. 
deceased wife. There were no other surviving relations or connections, ‘The plain= 
tiff-cespondent’s grandmother inheritedthree gardens, Kanna Thinyatng-zén and 
Lébyin, Of these Kanna was in the plaintiff’s possession, Thinggyatng-gén had 
been sold by her step-grandparents, She claimed Ledyin on the gr und that it was 
her separate inheritance descended from her grandmother and that it was given 
to her by her step-grandmother. The gift, even if made, was ineffectual, as it was 
not followed by delivery of possession There had been no division of the three 
gardens. ‘Lhe Lower Courts held that as the gardens in suit was the separate 
Property of the plaintiff-respondent’s own grandmother she was entitled to it, 


Held,—that as against the step-grandparent the grandchild was entitled to 
one half of her own grandparents’ estate, 


References :— 
2, U. B. R., t892—96, pages 121, 171, and 184, 
mae —— 1897-1901, page 126. 
Manugye X, 3. 
Major Sparks’ Code, sections 68, go and gr. 
General Digest of Buddhist Law, section 264, 
Attathankepa, sections 225 and 226, 
THE following table explains the relationship or connection be- 
tween the parties and persons through whom they claim :— 


Maung Kado + Ma Thein + Maung Si Laung + Ma Byaw 


(defendant) | | 
Paw Nyun Ma Yauk si euig Maung Po O, 
Ma Kyin 
(plaintiff). 


All the persons mentioned in the above table are dead except 
Maung Kado and MaKyin. Ma Byaw inherited three gardens, Kanna 
Thingyaing-gin and Lébyin. Of these, Kanna is in the plaintiff’s 
possession ; Zhingyaing-gén was sold by Maung Kado and Ma Thein. 
Ma Kyin claims Lédyz on the ground that it is her separate inherit- 
ance descended from her grandmother, Ma Byaw, and that it was 
given to her by her step-grandmother, Ma Thin. The latter ground 
may be disregarded. If there was a gift it was not followed by pos- 
session and the Court of First Instance has rightly held that delivery 
of possession was essential to validate a gift of this kind. I think it 
may be taken as proved that Ma Kyin lived with Ma Thein till her 
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death, which occurred last vear, The finding that there was no divi- 
sion of the three gardens, as alleged, between Ma Yauk Pyu, Ma 
Thein, and Paw Nyun may also be accepted. 

The Lower Courts have held that as the garden in suit was the 
separate property of the plaintiff’s own grandmother, Ma Byaw, she 
is entitled to it. The Court of First Instance cites as authority for this 
proposition the case of Chzt Kywé v. Maung Pyo.* But that case 
refers to the claim of a step-father to succeed to the estate of his 
deceased step-daughter, and has no bearing on the point in issue. 
The Lower Appellate Court enunciates the proposition that “children 
by the first wife always take out their mothers’ property first, after 
which the remaining property is divided.” No authority for this 
proposition is cited, And here | take the opportunity of mentioning 
that it will be convenient if the learned Additional Judge will make 
a practice of citing authorities for his conclusions. It is possible that 
they may be correct, but it is difficult to estimate their value unless 
the authorities are discussed. In the present instance, the proposition 
appears to be based on sections go and gi of Major Sparks’ Code; 
but that appears to be an isolated authority and no case has been 
cited in which it has been followed. Moreover these sections apply 
to divisions between children of the same father by different mar- 
riages. They might have applied to a division between Ma Thein, 
Ma Yauk Pyu, and Paw Nyun. But it is more than doubtful whe- 
ther they would apply, even if authoritative, to the present case where 
no such partition is established. 

There is no doubt that on Ma Byaw’s death, both her husband Si 
Laung and her daughter Yauk Pyu had interests in her property, 
The daughter was certainly not entitled to the whole of her mother’s 
separate estate to the exclusion of her father. There is abundant 
authority for this position, Section 68 of Major Sparks’ Code may 
be cited, though it is not admitted to be quite sound. Mz Lan v. 
Shwe Dating} discusses at great length the rights of the surviving 
husband or wife to succeed to the estate of a deceased person. Sa 
Sov. Mi Hant may also be referred to. 1 can find no authority 
in the Dhammathats or decided cases for the proposition that chil- 
dren succeed to the separate estate of a deceased parent to the ex- 
clusion of the surviving parent. In Manugyé X, 3, the rule of parti- 
tion between a father and daughter on the death of the mother is 
laid down. The rule is that, after certain personal property has been 
taken out, the father takes three-fourths and the daughter one-fourth. 
If the father marries again and then dies the daughter is entitled to 
three-fourths of the father’s portion and the step-mother to one-fourth. 
It is clear, I think, that on Ma Byaw'’s death, Maung Si Laung had 
an interest even in her separate estate. 


72, U. B. R., 1892—96, page 184. | +2, U.B.R., 1892-96, page 121. 
$2, did 171. ; 
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The estate, however, was not divided and Si Laung married Ma 
Thein. Ma Yauk Pyu and Si Laung both died and so did Paw Nyun, 
the son of Si Laung and Ma Thein. The rights of Ma Kyin and Ma 
Thein to the estate which remained undivided in Si Laung’s posses- 
sion after Ma Byaw’s death are discussed in the case of Ma Hnin 
Dok v. Ma U,* where the connection between Ma Kyi Nyun and Mi 
U is almost exactly the same as between Ma Kyin and Ma Thein. 
In that case it was held that in the midst of some conflict of authority 
the preponderance was in tavour of equal division of the estate of the 
deceased grandparent between his grandcnild and the step-grand- 
parent. | have re-examined texts in the Dzgesé and find the follow- 
ing. 

“ Section 264. Yasathaé. (fon the death of either of the grandparents, the 
survivor marrics again, he or she is at liberty, to expend the whole of the property 
taken to the subsequent marriage in maintaining the second spouse. On the 
death of the grandparent, the unexpended portion of such property shall be divid- 
ed into four shares, the grandchildren, whether their parents predecease or survive 
the grandvarent who died first shall receive three shares, and the grandparents’ 
second wife or husband one share. 


«“ Dhammasara.—-On the death of the grandfather the grandmother marries 
again and dies ; her grandchildren claim partition of their grandparents’ property 
from the grandmothers’ second husband. 

The property taken by the grandmother to the subsequent marriage shall be 
divided into five shares. 

The grandmothers’ second husband shall receive one share and her grand- 
children four shares.” ‘ 


“ Dhamma--On the death of the grandfather the grandmother marries 
again and dies. The rule of partition between the grandmothers’ second husband 
and her grandchildren is as follow : : 

The property taken by the grandmother to the subsequent marriage shall be 
divided equally between the grandmothers’ second husband and the grandchil- 
dren living with her.” 


* Manugyt—On the death of the grandfather the grandmother marries again 
and dies without issue by the second marriage. The rule of partition between the 
grandmothers’ second husband and her grandchildren living with her is as fol- 
jows: The grandmothers’ property (payin) taken by her to the second martiage 
shall be divided equally between them. If the partition had been betwcen step- 
father and stepson, the latter would receive three-fourths of his mother’s payzn 
property. Because children are more closely related to ancestors than grand- 


children.” 

“ Dayajja.— While grandchildren and grandparents are living together, the 
grandfather dies. The grandmother marries again taking with her to the sub- 
sequent marriage the grandchildren and the whole of the property. On the death 
of the grandmother such property shall be divided equally between the grand- 
children and the grandmother’s second husband.” 

Rajabala, Manu, Panam, Amwebén and Cz¢éara are substantially 
the same as Mantgy2 above cited. On the other hand Kungyalinga 
follows Dhammasara and assigns four-fifths, to the grandchildren. 
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It contains, however, the following isolated text on which, I under- 
stand, much reliance has been placed by the learned Advocate for the 
appellant in this case :-— 

“Tf the grandchildren defer preferring their claim to such unexhausted (.e., 
unspent) portion till alter the death of the grandparent’s second spouse, the Tight 
of participation in the property ceases and their claim shall be barred.” 

it think it is clear that the weight of authority, as was found in the 
case of fa S/nin Dik v. Ma U* above cited, is in favour of an equal 
partition of the estate between the step-grandparent and the grand- 
children. {€ is trae that in section 226 of the Attathankepa, in which 
the case is complicated by consideration of the claims of children of 
the second marriage, the case of inherited property of the grand- 
parents is specially dealt with avd the share of the grandchildren is 
stated to be three-fourths. But in section 225, which deals with the 
case now under consideration, no such distinction is made and the 
only rules stated, without preference for either, are those of equal 
partition and of partition into five parts. Moreover, the texts cited 
from the Dzgest, which furnish a considerable weight of authority, 
make no distinction of this kind. | think, therefore, that it will be safe 
to hold that as against the step-grandparent the grandchild is entitled 
to one half of her own grandparent’sestate and no more. 

During the lifetime of Ma Thein there was no partition. I agree 
with the learned Additional Judge that Ma Thein cannot be regarded 
as holding adversely to Ma Kxyin. It was natural that she should 
continue to manage the estate, though, as a matter of fact part of it, 
Kanna, seems to have becn managed by Ma Kyin or her mother, Ma 
Yauk Pyu, Ido not think that Ma Kyin was bound to insist on 
partition during the life-time of Ma Thein; nor am I prepared to 
hold on the authority of the isolated text from Kungyalinga cited 
above, that ler right was extinguished by Ma Thein’s death. The 
rule seems to be a very inequitable one and not in accordance with 
the general principles of Buddhist Law or with our own law of limi- 
tation. I think that limitation of this suit did not begin to run till 
adverse possession was set up against Ma Kyin. 


It remains to be scen whether, on the above principles, Ma Kyin 
is entitled to any relief in the present suit. The right of Ma Thein 
and Maung Kado to sell the garden known as Thzngyaing-gén has 
not been questioned, and it seems to have been exercised in accord- 
ance with the authority of the texts. Ma Kyin herself denies that 
there has been any partition. She is, therefore, entitled to one half 
of the remaining gardens, Kamna and Lédyin, but it seems to me 
that she is not entitled to a share of Lédyinz unless she brings Kanna, 
of which she has the whole, into partition. Her suit, therefore, for 
the whole of Lédy7n must fail. if she is so advised, she may no doubt 
bring a suit for partition of the whole unexpended estate, that is, 
of Lédyin and Kanna. 
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The decrees of the Lower Courts must be reversed and the piain- 
tiff respondent’s suit must be dismissed. But in view of the difficult 
and somewhat doubtful nature of the questions involved, I think it 
will be reasonable that each party should bear his or her own costs in 
all courts. The decree in this appeal will contain directions to the 
above effect. 
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Before H. Thirkell White, Esq. Cl. Civil Second 
MAUNG TE, MA TE, MAUNG) MA KYU, MA YAUK Pvu, Ma 4Ppeal Wo. age of 
KET. % oy { PAN YON, MAUNG PO THAN, Nooenb 
Z MAUNG PO THET, i 
Mr. C. G. S. Pillay—for appellant. | Mr. $. C. Chatterjee—for respondent. ne 


Exclusion of husband from share in estate of pavents—Law when wife predeceases 
her parents, 


The plaintiffs-respondents arc the children of one Ma Mén by her second 
husband Maung San; the first defendant-appellant is the son and the second and 
third defendants are grandchildren of Ma Mén by her first husband Maung 
Hmun; Ma Mon was the daughter of Ma Nyein Thu and predeceased her mother. 
Maung San is still alive. 

‘The plaintiffs sue for a partition of the share of Nyein Thu’s estate which would 
have fallen to Ma Mén if she had survived her mother. 

The first question for decision is whether the plaintiffs have a right to sue in 
their father’s lifetime. 

Held,—that if a person dies, leaving children, before the death of his or her 
father or mother, the children are entitled toa share in the estate of the parents 
of the deceased, and their surviving parent is excluded, 

References i ° i 
Mr. Latter’s Edition, Major Sparks’ Code, page 41. 
2, U. B. R., 1897—r901, page 146, 
Attathankepa, sections 248, 249. 


THE plaintiffs-respondents are the children of Ma Mén by her 
second husband Maung San; the first defendant-appellant is the son 
and the second and third defendants are grandchildren of Ma Mén 
by her first husband Maung Hmun. Ma Mén was the daughter of 
Ma Nyein Thu and predeceased her mother. Maung San is still 
alive. The plaintiffs sue for a partition of the share of Ma Nyein 
Thu’s estate which would have fallen to Ma Mén if she had survived 
her mother. 

‘The first question for decision is whether the plaintiffs have aright 
to sue in their father’s lifetime. It is quite certain that if Ma M6n 
had survived Ma Nyein Thu, her children would not have had a right 
to sue inthe lifetime of their father. The doctrine of the exclusion 
of the widow or widower from taking the share of the deceased part- 
ner in an estate undivided at the time of his or her death, contained 
in sections 66 and 67 of Major Sparks’ Code,* has been repudiated. 
The question is discussed and determined on authority in the recent 
case of Maung Waikv. Maung Nyein.t But inthe present case 
there isa point which is not dealt with in the sections above cited 





* Mr, Litter’s edition, page 41. | Page 146. 
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The right of Maung San dees not depend on the question whether 
the estate was divided or undivided at Ma M6n’s death. When Ma 
Mén died her mother was sill living and, as it is said, she was not 
within reach of.the inheritance of the mother. I do not profess to 
have exhausted the texts, But [ have been unable to find any text 
orruling which gives the husband or wife aright of inheritance in 
the property of his or her parents-in-law when the deceased wife or 
husband has died before her or his parents. In section 24% of the 
Altathankepa | find the following passage, which seems to bear upon 
this point under consideration :—~ 

“Such property as the parents-in-law hold in their possession, to which the 
deceased would have been entitled by inheritance, and property entrusted to them 
before the deceased married the surviving son-in-law or daughter-in-law shall 
have no right to claim.” 


Section 249 goes on to say— 


“If the deceased person left any children, the property must be treated as the 
grandchildren’s share.” 

The texts are not conclusive and they are obscurely expressed. But 
Ithink they indicate that if a person dies leaving children, before 
the death or his or her father or mother, the children are entitled to, 
ashare in the grandparents’ estate and their surviving parent is 
excluded. Inthe present case, itis clear that Maung San never 
claimed a share in Ma Nyein Thu’s estate in his right as representa- 
tive of Ma Mén, and that no one ever thought that he had a right to a 
share. Until further light is thrown on the point, I hold that the 
view above indicated is correct. The fact that Maung Sau is alive 
does not, therefore, debar bis child:ea from suing for their share of 
their grandmother's estate. 

[ agree also with the Lower Appellate Court in thinking that Ma 
Mén was not liable to be excluded irom the inheritance of her mother 
on the ground that she was a disobedient child. It may be true that 
she married against her mother's wishes, and even that she married 
a pagoda-slave, though there is very little evidence of the latter fact. 
But it is admitted that she returned and that her mother yave her 
and her husband lands to work. This seems to disprove that allega- 
tion that there was an irreconcilable breach between Ma M6n and 
her mother. Nor dol think there is any authority for the propo- 
sition that if a woman of full age marries without her parents’ consent 
or against their will they are entitled to disinherit her. Unless Ma 
M6n was disinherited by law, Ma Nyein Thu had no power to exclude 
her from her share in the estate, 

I think it is quite clear that the estate of Ma Nyein Thu was not 
finally distributed till about the year 1256 B.E. The evidence of the 
defendant’s own witnesses proves that this was the case. There can 
be no question, therefore, of limitation. In that year certain yas 
were definitely assigned to Ma Mon’s children. It may be that some 
of Ma Nyein Thu’s heirs wished to exclude Maung San’s children, 
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the present plaintils, fron any interest in these Jands. But I cannot 
see that they had any right to give effect to this wish. As a matter 
of fact, the plaintiffs have all along been in possession of part of the 
lands which the defendants claim as their separate property. This is 
admitted. [| think the view taken by the Lower Appellate Court is 
beyond doubt correct and that the share allotted to Ma Mén’s child- 
ren remained undivided up to the institution of this suit. The 
plaintiffs are entitled to the share which they claim and which the 
Lower Appellate Court has allotted to them. 
This appeal is therefore dismissed with costs. 
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Before G. W. Shaw, Esq. 
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Mr. C. G. S. Pillay—for appellants. | Mr. 4. N. Hirjee—for cespondent. 


Buddhist Law— Inheritance~-Suit for possession of land—Heirs on etther side 
being uncles and aunts or their representatives—Shares to which each entitled. 


Plaintiff-appellants sued for possession of six plots of land measuring 7°80 acres 
to which they alleged they were entitled as heirs of Tun Maung, deceased. The 
Court of First Instance dismissed the suit on the grounds that clefendant-respond- 
ent, asthe uncle and guardian of Tun Maung and as having paid his funeral 
expenses, was entitled to inherit on Tun Maung’s death to the estate he left. On 
appeal the District Judge confirmed this decision. 

The principal facts were-—— 

(i) that the land in question came from Tun Maung’s maternal grandfather 
and was in fact his mother’s {Mi Yan Gyaw’s) share of the inheritance 
which, on the division after his mother’s death, was put down as his 
share; 

(ii) that at this time Tun Maung’s father, Yan Aung, was still alive and 
consequently that the landin question, his wife being dead, was his 
property till he died, when it became that of Tun Maung, the only, or 
only survixing, son of himself and Mi Yan Gyaw; 

(iii) that from or very soon after the partition, the land in question came 
into the possession of defendant-respondent on behalf of Tun Maung, 
then a minor, and that he has ever since enjoyed the usufruct of it; 

(iy) that Tun Maung lived partly at least with defendant-respondent when 
not in Lower Burma. 


Both parties claimed to have paid the funeral expenses and defendant-respond- 
ent also alleged having paid Rs. 112 during Tun Maunz’s lifetime to pay for 
hi~ jourseys to Lower Burma. ‘The Lower Courts held that it was not proved 
thal piaintifis-appellants paid the funeral expenses and that it was proved that 
defendant-ressondent did. 

On this point it was clear from the evidence that the funeral expenses were met 
by contributions from the relations who happened to be at the place in Lower 
Burma where Tun Maung died, including plaintiff-appellant Tun Aung and by 
the people of the village. 


The existing co-heirs were— 
two sons of an aunt, a son and a grandson of an uncle-—on the mother’s side 
three daughters of an uncle, two granddaughters and one grandson of an 
aunt, an uncle, a daughter of a third uncle—on the father’s side. 

Held,—that defendant-respondent having for many years enjoyed the usufruct 
of the landin question, could not be allowed to plead payments on deceased’s 
account asa reason for refusing to share the inheritance with any person who 
might be entitled to share it. 

ffeld also,, that Tun Maung having inherited the land onthe death of his 
father, his relatives an his mother’s side had just as much right to inherit as 
those on his father’s. 

fleld also,—that the plaintiffsappellants represent an uncle and an aunt and‘ 
are entitled to two shares out olf six, the remainder being the shares of the remain-- 
ing four uncles and aunts or their representatives. 
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measuring 7°80 acres, {o which they alleged they were cntitled, as 
heirs of ‘Cun Maung, deceased. The Court of First Instance dismissed 
the suit on the grounds that defendant-respondent, as the uncle and 
guardian of Tun Maung and as having paid his funeral expenses, was 
entitled to inherit on ‘lun Maung’s death to the estate he left. 

On appeal the District Judge confirmed this decision, relying upon 


section (2, Chapter X, of the Manugyé Dhammathat. 


second appeal is based on the grounds— 

(1) that the Lower Courts were in error in holding that de- 
fendant-respondent supported deceased from the age of 
to till the age of zo and that he paid the funeral expenses ; 


The present 


(2) that defendant-respondent having had the usufruct of Tun 
Maung’s property has been more than compensated for 
any expense he incurred on Tun Maung’s behalf during 
his lifetime er after his death ; 

(3) that no specific sum was claimed or proved to have been 
spent by defendant-rcspondent on the support of Tun 
Maung ; 

(4) that the Lower Courts have erred in applying section 62, 
Chapter X. Manugyé Dhammathat ; 

(5) that the Lower Couris should have held that in the ab- 
sence of descendants, plaivtiffs-ap; cllants, as fix-t cousins 
of decezsed’s, were entitled to inherit in preference to the 
defendant-respondent ; 

(6) that at any rate the Lower Courts should have awarded to 
the plaintiffs-appellants such shares as they were entided 
to, 

The principal facts are admitted, namely,— 


(ii) 


(iil) 


(1) that the land in question came from Tun Maung’s mater- 


nal grandfather and was in fact his mother’s (Mi Yan 
Gyaw's) share of the inheritance, which, on the division 


after his mether’s death, was put down as his share ; 


that at this time Tun Maung’s father, Yan Aung, was still 
alive and consequently that the land in question, his wife- 


being dead, was his property till he died, when it became 


that of Tun Maung, the only, or only surviving, son of 


himself and Mi Yan Gyaw; 


ever since enjoyed the usufruct of it; 


that from or very soon after the partition the land in 
question came into the possession of defendant-respondent 
on behalf of Tun Maung, then a minor, and that he has’ 
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(iv) that Tun Maung lived partly at least with defendant- 
respondent when not in Lower Burma, 

Both parties claim to have paid the funeral expenses and defendant- 
respondent also alleges having paid Rs. 112 during Tun Maung’s lile- 
time to pay for his journeys to Lower Burma. The Lower Courts 
have held that it is not proved thar plaintiffs-appellants paid the 
funeral expenses, and that itis proved that defendant-respondent 
did. Onthis point it seems clear from the evidence taken on com- 
mission that the funeral expenses were met by contributions from the 
relations who happened to be at the place in Lower Burma, where Tun 
Maung died, including plaintiff-appellant Tun Aung, and by the 
people of the village. The relatives included besides _ plaintiff- 
appellant Mi Mein Ma, a first cousin of deceased’s on his father’s side, 
in whose house he lived while in Lower Burma. This being how the 
expenses were met and the witnesses stating that they did not 
exceed Rs. 10 or Rs. 40, the defendant-respondent’s story, which he 
calls two witnesses to prove, that he paid Rs. 100 to Mi Mein Ma to re- 
imburse her for the cost of the funeral which she had borne, becomes 
improbable. I am by no means sure that defendant-respondent 
did pay this money. But in any case Iam of opinion that the prin- 
ciple laid down in Maung Chet Kywe v. Maung Pyo* and Ma Sa 
Buin vy. Ma Thit must be followed. There is nothing to show that 
deceased was neglected by other members of the family than cefen- 
dant-respondent. In fact it is quite clear that this was not so, and the 
payment of funeral expenses, etc., must be disregarded. 

In regard to the alleged payment of Rs, 112 there is not the 
smallest proof that more than Rs. 50 was paid. Buthere too I think the 
second ground of appeal must be held good. Defcendant-respondent 
having for many years erjoyed the usufruct cf the land in question, 
cannot be allowed to plead payments on deceased's account as a 
reason for refusing to share the inheritance with any persons who may 
be entitled to share it. 

It is argued on behalf of defendant-respondent that the land having 
passed to Yan Aung on his wife’s death, the wife’s relatives are for 
ever excluded even after Tun Maung has inherited. 

This cannot be admitted. Tun Maung having inherited the land on 
the death of his father, his relatives on his mother’s side have just as 
much right to inherit as those on his father’s. 

Itis admitted that the rulings of this Court in the cases cited have 
settled the question as to property ascendiag in default of descending 
heirs, 

But itis difficult to understand how plaintiffs-appellants as first 
cousins (and not all the first cousins by any means) can set up a claim 
to the whole inheritance against an uncle (see plaint and also fifth 
ground of appeal}. First cousins as sons (or daughters) of uncles (or 
aunts) stand in the place of their parents. 





*o, U, B, R., 1892—96, page 184. | Tt Page Wk 
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Here it woukl seem that the only heirs on either side of the family wey 


are uncles and aunts. children and wrandchildren of uncles and aunts, a 
and their shares would apparently be equal according to the number Maune Yan Pro. 
of uncles (or aunts). : 

In spite of its first issue (which was not really a satisfactory one 
at all) the Court of First Instance omitted to determine who were en- 
titled to inherit. It also omitted to settle the correctness of the genea- 
logical tree filed by delendant-respondent, or to add as parties any 
persons who ought to have been added. As it omitted to record the 
admissions and denials of the parties in the manner prescribed, I set 
aside the decision of the Lower Courts and remand the case to the 
Court of First Instance for decision on the following issue :—— 

What share of the land in suit are the plaintiff-appellants entitled 
to? In order to determine this the Lower Court will have to ascer- 
tain what co-heirs exist and, if necessary, make parties of persons 
not represented in the suit and possibly also decide how shares should 
be allotted among a given number of uncles or uncles’ children and 
grandchildren, e.g. (taking defendant-respondent’s genealogical tree), 
among-— 
two sons of an aunt, a gon and a grandson of an uncle—on the 

mother’s side, : 
three daughters of an uncle, two granddaughters and one 
grandson of an aunt and uncle, a daughter of a third 
uncle—on the father’s side. 

The Court of First Instance will take the additional evidence and 
resubmit the proceedings with its findings on the same before the 
2gth March next. 

The Lower Court has found that the geneological tree put in evi- 
dence by the defendant-respondent is correct and that the plaintiffs- 
appellants are entitled to two parts out of six, giving each uncle or aunt 
(or his or her representatives) one share, there being an uncle and 
aunt (or representatives) on the mother's side, and three uncles and an 
aunt (or their representatives) on the father’s side. Spark’s Code, 
section 83 (Liilter), says that an equal division between the father’s 
side and the mother’s should he made, but I have been unable to find 
the authority for this in the D»ammathats cited by the learned ‘advo- 
cate for appellants, namely, Kinwun Mingyz’s Digest, Volume I, page 
640. For the respondents it is contended that, in the absence of any 
rule, division should be according to the number of shares. 

The Lower Court has followed a middle course and one which com- 
mends itself to me as being at once fair and in accordance with the 
principles of the Buddhist Law of Inheritance. The plaintiffs repre- 
sent an uncle and an aunt and are entitled to two shares out, of six, the 
remainder being. the shares of the remaining four uncles and aunts or 
their representatives. , 

The decisions of the Lower Courts are set aside. There will be a 
decree for plaintiffs-appellants for one-third of the land sued for and 


costs in propottion. 
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MAUNG TWE ann MAUNG TUN AUNG v0. MAUNG AUNG. 
Mr. C. G, S. Pillay—for appellants. | Mr. H. N. Hirjee—for respondent. 


Buddhist Law—Inheritance—Suit for partition between son of head wife, son and 
daughter of second regular wife and son of slave-concubine—Shares to which eack 
ts entitled—Heirs inherit estate when the person from whom they inherit dies 
and not when their inheritance is partitiored. 


Plaintiff-respondent sued for partition and a fourth share of 52°57 acres of land, 
the inheritance of Po Wa, who died in 1267 B.E. The defendants were the pre- 
sent appellants andtwo women Mi Hla U and Mi Baya. The last mentioned 
was the fifth wife of Po Wa. Appellant Nga Twe was a son of the first wife, Mi 
Ba Sha, appellant Nga Tua Aung, a son, and Mi Hla U, a daughter of the third 
wife Mi Ba Naung, plaintiff-respondent «son of the second wife, the fourth wife 
Mi Hla We died without issue. The plaint admitted that the second wife of Po 
Wa wasastlave, butclaimed that plaintiff, her son, was a kerktasa son and en- 
titled to inherit. The present appellants were the only defendants who appeared and 
defended the suit. They denied that Po Wa was the father of plaintiff-respondent 
or that he married or even had intercourse with Mi Ba Kwe (the second wife). 
The issues framed by the Court of First Instance were—(1) Is plaintiff a son of 
Po Waand Mi Ba Kwé? (2) Ifso, is he a son who is entitled to inherit? (3) Ac- 
cordingly to what share of the land is he entitled? On the first and second issues 
the Court of First Instance found for the plaintiff-respondent and in regard to the 
third the authorities cited being in conflict and net seeming exactly to cover the 
facts of the case proceeded to dispose of the matter after mature consideration and 
awarded the plaintiff-respandent one-eighth. On appeal to the District Judge only 
two objections were raised, namely, that the Lower Court was wrong in its finding 
onthe first and second issues. The District Judge agreed with the Court of First In- 
stance and dismissed the appeal. On second appeal it was found to have been satis- 
factorily proved that plaintiff-respondent was a son of Po Wa and treated as such 
and that his mother was a wife of Po Wa. It was also found that the son of a slaves _. 
concubine was one of the six kinds of sons who are entitled to inherit and that 
plaintiff+espondent was a ketkiasa son, It was clear that the condition, namely, 
that the slave must have been openly treated as occupying the position of a con- 
cubine, was fulfilled in the case of Mi Ba Kwé, The petition of appeal went on to 
raise two points that were not raised inthe Lower Courts: (1) as to the share to 
which plaintiff-respondent as the son of a-slave concubine was entitled under the 
Dhammathats; (2) as to the right of the plaintifi-respondent to share in the in- 
heritance ifit was acquired alter the death of his mother and when he was no 
longer living, working and planning with his father. The record was found defec- 
tive in that it omitted to show when Po Wa’s father died or when he married his 
different wives. These and certain other questions of fact were referred to the 
Court of Firse Instance for further evidence to be recorded. It remained to be 
decided, if the land in question was not acquired while plaintiff-respondent’s mother 
was living with Po Wa or while plaintiff-respondent was living with Po Wa, whether 
the rule of joint living applies to property acquired by inheritance and whether it 
excluded plaintifi-respondent from taking the share he would otherwise have been 
entitled to of the Jand in question. The Lower Court found that Po Wa’s father 
died in 1214 B.E. at which time Po Wa was living with Mi Ba Sha and Mi Ba 
Kwé and plaintiff Nga Aung was living with them. Po Wa had married Mi Ba 
Sha inzajxt andtaken MiBa Kweé to wife in 1212, Both these women died of 
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cnotera in one day in 1221, Mi ayawas married about r242 and died in 1262 
childless, 

Held —that the land in guestion was acquired by Po Wa on the death of his 
father in 1214 B.E., and not at the date of partition in 1246. Property is acquired 
by inheritance, not by partilion. Heirs inherit an estate when the person from 
whom they inherit dies and not when their inheritance is partitioned. 

Held als, —that for the case where there is one head wife with one san, one free 
concubine with one son, and ore slave-concubine with one son, the slave-concubine’s 
son is entitled tc one and a half shares against the head wife’s son’s four shares and 
the free concubine’s two shares. Following the system of multiplying shares ex- 
plained in section 2 of the Manu Wununana and section 230 of the Attathankepa 
the division in the present case shculd stand as follows :— 


Shares. 
Son of head wife : Re Ca 
Children of second regular wife mar- 
ried after death of first wife ae 4 (between them). 
Plair tiff-responcent, son of slave-concu- 
bine Ae is 3 
Total . 9h 


In other words the plaintiff-respondent was entitled to fy ths. 
References :— 
Attathankepa, sections 230, 227. 
Jardine’: Notes, Part V, page 29, section 89 of the Wunnana. 
Kin Wun Mingyi’s Digest, paragraphs 30—36, section 16, Book XII, 
section 3, page 345. 
Manu, page 418. 
Manugyé, Chapter X, sections 41, 44, 45 and 81; Chapter XH, 


sections 28, 29, 30, 3% and 32. 
Manu Wunnana, section 2. 
Mayne’s Hinda Law, page 79. 
O’Kinealy’s Civil Procedure Code, sections §41 and 542. 
Printed Judgments, Lower Burma, page 299. 
Selected Judgments, Lower Burma, page 184. 
Selected Judgments, Lower Burma, page 296. 
a, U. B. Rulings, 1897-1901, paze 113. 
2, U. B. Rulings, 1897-1901, page 116. 
2, U. B. Rulings, 1897-1901, page 126. 

PLAINTIFF-RESPONDENT sued for partition and a fourth share of 
52°57 acres of land, the inheritance of Po Wa, who died in 1257 B.E. 
The defendants were the present appellant and two women, Mi Hla U 
and Mi Baya, The last mentioned was the filth wife of Po Wa. Ap- 
pellant Nga Twe was a son of the first wife, Mi Ba Sha; appellant Nga 
Tun Aung, a son, and Mi Hla U a daughter of the third wife, Mi Ba 
Naung, plaintiff-respondent, a son of the second wife. The fourth wife, 
Mi Hla We, died without issue. 

The plaint admitted that the second wife of Po Wa was a slave 
(og$o) but claimed that plaintiff, her son, was a ketktasa son and 
entitled to inherit under paragraphs 30—36, section 16 of the Kznwun 
_Mingyi's Digest. 

The present appellants were the only defendants who appeared and 
defended the suit, They denied that Po Wa was the father of the 
plaintiff-respondent or that he married or even had intercourse with 


Mi Ba Kwé. 


Mauyne Twe 
De 
Maune Aung. 


Maurne Tw 


uv, 
Maune Avne. 
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The issucs framed by the Court of First Instance weie— 

First.—Is plaintiff as on of Po Wa and Mi Ba Kwé? 

Second. —I\f so, is he a son who is entitled to inherit ? 

Thivd.—Accordingly to what share of the land is he entitled ? 

On the first two issues the Court of First Instance found for the 
plaintiff-respond nt; and in regard tothe third issue the authorities 
cited being in conflict and not seeming exactly to cover the facts of * 
this case it proce. ded to dispose of the matter “alter mature con- 
sideration’ and awarded the plaintiff. respondent one-cighth. 

On appeal to the District Judge only two ubjections were raised, 
namely, that the Lower Court was’ wrong in its findivgs on the first 
and secone issue. The District Judge agreed with the Cout of First 
Instance and dismissed the appeal. 

The grounds of the second appeal are— 

Frrst.—That tne parties being Ciins, the Burmese Buddhist Law 
should not have been applied. 

Second.—That it was not satislactorily proved that plaiutiff-res- 
pondent was a son of Po Wa, or treated as such, or that his mother 
was a wile. 

Third—Yhat if the offspring of illicit intercourse plaintiff-re- 
spondent ould rot be entitled to inherit. 

Fourth.—That plaintifl-respondent having left Po Wa’s house 50 
years ago and ceased to maintain filial relatizns with himis not entitled 
to inherit. P 

Fifth. -—That the Lower Courts havc erred in ho'ding plaintiff a 
ketktaza son. 

Sixth.—That ifa son of Po Wa by a slave woman, plaintiff-re- 
spondent’s position would be that of an hereditary slave entitled to 
manumission. 

Seventh-—That the Lower Court in awarding a one-eighth was in 
error, the share, if any, to which plaintiff-respondent would be entitled 
being less, and that the Lower Appellate Court ought to have dealt 
with the question of the share. 

As regards the first ground it need only be remarked that, according 
to the record, it was admitted at the outset on both sides that the 
parties were Chins, who were Burmanized, and professed the Buddhist 
religion and were bound by the Burmese Buddhist Law. This objec- 
tion must therefore fall to the ground. 

in regard to the facts of this case as disclosed by the evidence, it is 
established that Mi Ba Kwé was pledged by, and on behalf of, her 
father, who was in straits for want of money, to Po Waor to Po Wa’s 
father while Po Wa was living with him, and it is established that Po 
Wa, after marrying Mi Ba Sha, his first wife entered into connubial 
relations with Mi Ba Kwe, living in the same house with her and eat- 
ing out of the same dish ; that they were generally reputed and com- 
monly understood to be husband and wife ; that - Po Wa treated plain- 
tiff-respondent as his son, except in the matter of initiation into the 
monastic order and in that of his marriage, and told Nga Tin, the 
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thugyi, that he was his son; that plaintiff-respondent performed the 

ordinary duties of a son and was generally regarded as the son of Po 

Wa; called Po Wa, ‘ Father,’ and lived with him till the age of 25, on 

the footing of a son and finally took part in the funeral ceremonies on 

Po Wa’s death. 

It is further shown that although Po Wa enjoyed the use of the 
Jand in guestion for long before, he only obtained it as his share of the 
inheritance of his father; when the inheritance was partitioned after 
the latter's death, namely, in 1246 B.E., at which time Mi Ba Sha, Mi 
Ba Kwe and Mi Ba Naung were all dead and Mi Baya (fourth defend- 
ant) was Po Wa’s wife. 

I agree with the Courts'below in attaching importance to the evi- 
dence of Nga Paw and Nga Tin (the thugyi). It is alleged that the 
former was not old enough to be able to speak to the things he swears 
he observed, but this is not the case. He was nine years old when 
plaintiff-respondent was born, that is, he was of an age when he was 
fully capable of observing closely and remembering distinctly both 
for some time before and for the years succeeding that event. He 
is a first cousin of Po Wa's. There is no reason for distrusting him. 

Mi Aung and Than Myo are also relatives of Po Wa's. They speak 
to the relationship between Po Wa and Mi Ba Kwe and the footing 
on which plaintiff-respondent stood in the family, while he was 
living with Po Wa, and also to general repute. It is impossible to 
comé to a different conclusion from that arrived at by the Lower Courts 
on the facts covering the first and second issues. 

The next question is whether, on the facts found, the plaintiff- 
respondents was a #etkfaza son entitled to inherit, 

The appellents’ advocate has referred to page 29 of “ Jardine’s 
Notes,” Part V, under section 89 of the Waunnana and “ Mayne’s 
Hindu Law,” page 79, to show that the term hezktaza has also been 
used to describe other kinds‘of sons. 

This is of noconsequence, The fact remains that the son of aslave- 
concubine (who is styled apparently, quite indifferently in the various 
Dhammathais oySouog$o{go8u or ay§$eoooos, z.e., slave, slave-concubine 
or slave-wife) is one of the six kinds of sons who are entitled to in- 
herit. The Lower Courts found that plaintiff-respondent was a heik- 
taza son as defined in “section 81, Chapter X, of the Manugye 
Dhammathat, and other Dhammathats, and was entitled to inherit 
under the section quoted and numerous others. It may be noted that 
section $1 of the Manugye contains two definitions of the son of the 
slave-concubine, the second being the son of ‘ta household female 
slave, who has had a separate chamber given her with the knowledge 
of the wife and of the whole neighbourhood.” The meaning is evi- 
dently that the slave must have been openly treated as occupying the 
position ofa concubine. It is clear that this condition was fulfilled 
in the case of Mi Ba Kwe. 


Maune Tw 
Uv. 
Mavne Auna, 


Maune Twe 


v, 
Maune Aula, 
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The petition of appeal goes on to raise two points that were not 
raised in the Lower Courts :-— 

frrsé.—As to the share to which plaintiff-respondent as the son of 
a slaye-concubine is entitled under the Dhammathats, 

Second.—As to the right of plaintiff-respondent to a share in the 
inheritance, if it was acquired after the death of his mother and when 
he was no longer living, working, and planning with his father, 

After referring to the rulings cited by O’Kinealy under sections 
541-542, Civil Procedure Code, | am of opinion that these are both 
points which ought to be gone into. They are clearly of the utmost 
importance and might have been raised in the Lowec Courts. i shall 
therefore proceed to consider them. 

A vast array of authorities has been cited on behalf of the appel- 
lants for the contention that the share of a slave-concubine (cr her 
son) on a partition between the head wife (or her son), the frea-con- 
cubine (or her son), and the slave-concubine {or her son) is at most a 
balf share out of seven and-a-half shares, if not merely emancipation 
of the mother and son. 

On the last point a patient comparison of the Dhammathats makes 
clear, I think, that the son of a slave-concubine, who is not hereditary 
is entitled, if his mother is dead, to at least a half share out of seven- 
and-a-half, the son of the head wife taking four and the son of the 
free-concubine, three shares 

There is, however, a great divergence in the Dhammathats as to 
the share of the free-concubine (or her son) and a lesser divergence as 
to the share of the slave-concubine (or her son). Thus, while some 
Dhmmathats give the respective shares as above, many give them 
as four, one, half, one, four, two, one-and-a-half (the Dhamma Vilasah, 
two (Wunnana and Kyetyo), four, two, half; while the Manu Dham- 
mathat gives them as four, three, two-and-a-half, and where the slave- 
wife does not eat out of the same dish» with the husband, though 
having a separate chamber four, one, half. 

It remains to decide which of the Dhammathats is to prevail, or 
how the divergences are to be explained or reconciled. 

The proportionate shares already mentioned are given for the case 
where there is one son to each wife. 

Where a wife has several sons mature consideration is to be used. 
Manugye, Book X, section 41, and other Dhammathats, or as the 
Manusara says, page 418, Kinwun Mingyi’s Digest, “the shares 
must be multiplied.” 

Here, in view of one son for each wife, there is one son of a head 
wife, a son and daughter of a subsequent head wife, a third head wife 
herself married after the deaths of her predecessors, and one son of a 
slaye-concubine (deceased) and there is no free-concubine or son of a 


free-concubine. 
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Having? settled the share of the son of the slave-concubine compared 
with the single son of the head wife and the single son of the free- 
concubine, we have then to multiply the shares and apply the general 
rule to th: altered facts of this case after mature consideration. 

If the method is that laid down in section 2 of the Mann Wun- 
nana and section 230 of the Attathankepa for “multiplying shares” in 
the case of wives of different classes, the solution will be easy, and it 
will be unnecessary to consider further the share of the free-con- 
cubine. 


Meanwhile [ regret to find that the record is defective, in that it 
omits to show when Po Wa’s father died, or when he married his 
different wives, and it appears necessary that evidence should be 
taken toclear up these points before a decision can be given. 

The Court of First Instance has assumed that Po Wa acquired the 
land in question in 1246 B.E. on its partition. But 1 think it isa ques- 
tion whether it should not be held to have been acquired by inheritance 
on the death of the father. 

The rulings in Lower Burma and Upper Burma in regard to the 
question of living together and planning and working together are not 
decisive. : 


In Mz Thazk's case* the question was of a divorced wife’s daughter's 
right to share in inheritance acquired subsequently to the divorce 
Mi Shwe Gev. Nya U An and otherst was similar, In Ba Kyu’s 
case } it was held that the legal title of the child of the first marriage 
to share in property acquired during the second marriage was not to be 
ousted by amere non-residence with the father during minority, 
This was also a case of divorce, 

The subject is referred to in A¢2 Hnin Dok v. Ma U§, in Maung 
Shwe Yan v. Ma Ngwe,|| in Va Pou and others v. Maung Po Chan 
and others,§ and other Upper Burma Rulings. 


Apparently it is necessary to consider the facts of each case before 
deciding whether the rule of joint living is to apply. It is the more 
necessary in the present case to know when Po Wa’s father died and 
who was his wile at the time, and also whether pla‘ntiff-respondent 
was living with his father at the time. : 

It will then remain to be decided whether plaintiff-respondent is 
or is not entitled to obtain his share of the inheritance. 


I note that Zecte¢ pwa property is of two kinds, namely, that 
received by inheritance and that acquired by other means (Book XII, 
section 3, page 343, Wanugye), and the applicability of the rules as to 





*L.B.S. J., page 184. § Page 126. 
+ L.B.S. ]., page 296. || Page 113. 
£ PJ. L. B., 1896, page 29g. T Page 116. 
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joint living to letted pwa prcperty acquired by inheritance ix one of 
the questions that remains yet unanswered, see the case Ale //nen 
Dok above cied. : 

The following questions then remain to he decided :-— 

(1) When Po Wa’s father died? When Vo Wa married his several 
wives? Which of them was living with him at the time of his father’s 
death; whether at that time plaintill-respondent was living with him ? 

(2) When the land in question was acquired by I'o Wa, at his 
father’s death or on partition? 

(3) If the land in question was not acquired while plaintiff-respon- 
dent’s mother was living with Pc Wa, or while plaintiff-respondent 
was living with Po Wa? Whether the rule of joint living applies to 
property acquired by inheritance ? And whether it excludes plaintifl- 
respondent {rom taking the share he would otherwise have been entitled 
to of the land in qu: stion ? 

(4) lf plaintiff-respondent is not excluded from a share in the 
land in question ? Whether his share as son of a slave-cuncubine on 
partition with a son of a head wife and ason of a free concubine is 
half only or one and a half or two anda half shares; in other words, 
which of the Diamoutathats must be held to prevail? 

(5) How the shares should be multiplied and mature consideration 
applied to the present case, and what plaintifi-respondent’s final share 
is? 

The first question only, namely, the questions of fact, need he referred 
to the Lower Court. The other points are points of law and will be 
decided by this Court after the finding of Lhe Lower Court on the 
question of facts referred to it and after hearing the advocates. 

The questions of fact under (1) above are referred to the Court of 
First Instance to take evidence, record a finding, and resubmit the 
proceedings before the e9th March (section 566, Civil Procedure Code). 

The Lower Court has now found on the points referred for further 
evidence that Po Wa's father died in the vear of King Mindén’s 
accession, 1214 B.E., at which time Po Wa was living with Mi Ba Sha 
and Mi Ba Kwe and plaintiff Nga Aung was living with them, Po 
Wa had married Mi Ba Sha in 1211 and taken Mi Ba Kwe to wife in 
1212. Both these women died of choleraion one day in 1221 or there- 
about Mi Baya was married about 1242. It is unnecessary to refer 
to the dates of the intermediate marriages. 

Finally, it appears from the evidence that Mi Baya died in Pyatho 
1202. ‘This affects the shares of the estate as she was childless. 

On the second of the points remaining for decision the learned 
advocates have no authorities to cite on one side or the other, 1 hold 
that the land in question was acquired by Po Wa on the death of his 
father in 1214 b,E and not at the date of partition in 1246. Pro- 
perty is acquired by inheritance, not by partition. Heirs inherit an 
estate when the person from whom they inherit dies and not when 
their inheritance is (possibly many years afterwards, possibly never} 

partitioned. : 
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It is unnecessary to consider the third point, as [have found that Po 
‘Wa acquired the land in suit while pfaintifl-respendent’s mother 
was living wilh him and while plaintiff-respondent himself was living 
with him. ; 

On the 4th point the Mazu Dhrmmathat, which lays down two 
methods of partition and explains when each is to be used so far as 
regards the slave-concubins, isthe Pali daz stated in the introduc- 
tion to the Kin Wun Aden gyt's Digest to date from 1143 B E. and, so 
far as would appear, it cannot be credited, either with superior anti- 
quity or superior authority. But | think it deserves attention as 
alone of all the Whammathats explaining that the half allowed to the 
slave-concubine’s son compared with (he four shares of the head wife’s 
son and the three or two shares ot the free-concubine’s son applies tothe 
case where the slave-concubine does not eat out of the same dish and 
implying that the more favourable method of partition is to be used 
where the slave-concubine does eat out of the same dish. The 
Dhkammavilasa, which in point of date comes alter the (original) Manz, 
the dfanosarva and the Jfanusstha, gives thé shares as head wile four, 
free-concubine twa, slave-concubine one and a half ; where the slave- 
concubine’s son’s share comes very near to that allowedin the more 
favourable of the alternative methods laid down in the PAli Manz. 

The learned advocate for the plaintiff-respondent relies on sec- 
tions 44 and 45 of the AZanugye, Book X, and on sections 28, 29, 30, 
31 and 32, Book XI]. The first, I think, clearly refers to the case of 
a man marrying his slave afier the head wife’s death (cf. sectiou 45), 
which is not the case here and the latter sections, which Jook like 
interpolations, deal solely with divorce. 

They may, however, be perhaps taken as an indication of the very 
favourable position which a slave-concubine or slave-wife may attain to 
and so far they support the selection of a more liberal rule of partition 
in favour of plaintiff-respondent. 

As acompromise, I think the Dhammavilasa may be followed, I 
therefore hold the plaintiff-respondent entitled to ore anda halfshares 
against the head wife’s son’s four shares, and the free-concubine’s two 
shares. : 

It remains to consider how the general rule of partition is to be 
adapted to the circurnstances of the case. Neither of the learned 
advocates has been able to assist me on this poiat. I therefore proceed 
‘by the light of such information asI have been able to find in the 
Dhammathats. 

’ The shares given above—fcur, two, one and a half—are for the case 
where there is one head wife with one son, one free-concubine with 
-one son and one slave-concubine with one son. As I have noted 
already, the Manugye says that where one (or more) of the wives has 
more than one son the shares must be determined after mature consi- 
-deration, and the Maxosara says : “ If there are many sons, the shares 
must be multiplied.” Section 227 of the Attathankepa runs: “ If 
ithere are several wives, discretion must be used.” 
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The method of multiplying shares explained in section 2 of the 
Manu Wunnana and section 230 of the Attathankepa appenrs to 
me to be that which should be followed. 

Applying it to the present case we must omit the free-concubine 
altogether ‘and add shares for the third wile’s (Mi Ba Naung’ 8) son and 
daughter Nga Tun and Miflla U. As Mi Baya, the filth wife, is now 
dead, itis unnecessary to add shares for her. The division should 


then, I think, stand as follows :-— 


Shares. 
Mi Ba Sha’s son, Nea Twe (son of head wife)... 8% 4 
Mi Ba Naung’s con and daughter (child of second regu- 
jar wife married after death of first) sas wd 4 (between 
them). 
Plaintiff-respondent’s share (son of slave-concubine} Se oS 
Total ... gt 


In other words plaintiff-respondent is entitled to three-ninetcenths. 
He claimed one-fourth and was granted one-eighth by the Lower 
Courts. He has not filed objections, but the question of the share to 
which he is entitled has been directly in issue in this court and , de- 
fendants-appellants must take the consequence of having raised | this 
point, if the result goes against them, is 

The decisions of the Lower Court are modified, The plaintiff 
xespondent is granted a decree for three-nineteenths. Costs in 


proportion. 
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Buddhist Law— Inheritance. 


_ ‘Before F.C. Gates, Esq., Barvristev-at-Law. 
MAUNG TUN GYAW, MAUNG HLAW w. MA BALO., 


Mr. S.C. Dirtta~—for appellants. | Mr. C. G. S. Pillay—for respondent. 

Buddhist Law —Inheritance—Suit for share of inheritance between second wife of 
deceased and sons of first wife—Atet dksa andauk éksa—Children entitled 
to three-fourths of property to which they have a double clatm and half of 
that to which they have single clatw. 


The plaintiff in the original suit was Ma Balo, widow of San {.6n, whose second 
wife she was. ‘The defendafhts were Tun Gyaw and Maung Hlaw, sons of San 
Ln by his first wife Ma Thaik. Ma Balo had no children and Ma Thaik had no 
others besides defendants. Ma Balu sued for ahalf share of land amounting to 
46.8) acres and for Rs. 1,0>4-15-0, “The latter sum wis made up of Rs. 727-8-0, 
being expenses of redemption and litigation, and Rs, 131-3-0, being five-sixths of 
the value of +75 baskets of paddy, which was hna-pason property of Ma Balo and 
her late husband, and Rs. 166-4-0, being a half share of produce of five plots of 
land for the year 1261 B. EE. 

The defendants replied that the land scught to be partitioned, though admitted 
to have originally formed part of the estate of On Gaing, father of San L6n, had 
come into their possession as follows :— 

Plots 1—6, by gift from San Ldn. 
Plot 7, by redemption by defendants, 
Plots 8—11, by occuption and cultivation for over 35 years, dating from the 
time of their own mother. 
Plots 12, by redemption by defendants. 
Plots 13—15, in the same way as Nos, 8—11. 
. Plots 16-18, by gift from San Lén. 


They denied that No, r2 had been redeemed by plaintiff and San Lén, and there- 
fore denied liability to pay Rs. Goo as half of the redemption money. They assert- 
ed on the contrary that they hadredeemed the land and had given it to their 
father San Lén in exchange for a plot called andbin. They denied that plain- 
tiff and San Lén spent Rs. 255 in litigation, and consequently denied their liability 
to pay a half share, namely, Rs. 127-S-0. They also denied having got the paddy 
referred toin the last two items ofthe plaintiffi’s claim, asserting (@) that their 
father gave them 100 baskets, and (8) that such produce as they got was the rent in 
kind of their own lands. They alleged that plaintiff’s claims had been satisfied 
by getting a plot «fland called Zegyz and by four ticals of gold. They alleged 
that plaintiff had not cherished san 1.6n and had notjoined in paying for his 
funeral, which cost Rs. 400, 

The District Judge decreed plaintiff a half share of plots Nos. r—18 and 
allowed her Rs. 232-S-o for the last two items of her plaint. He found that defend- 
ants had redeemed plots Nos. 7 and Izand set of Rs. 754-8-o on that account, He 
.also set off Rs. 200 for funeral expenses. In the result plaintiff had to pay defend- 
ants Rs. 722 and on making that payment was to obtain a half share of the land. 
Both parties appealed to the Divisional Court. ‘The plaintiff objected to paying 
Rs. 600 as half share of the redemption money for plot No, 12. She objected to 
the District Judye’s objection to her claim of Rs. 127-8-o for expenses of litigation, 
and she objected to paying Rs. 200 for funeral expenses, She did not appeal 
vagainst paying half the redemption money for plot No. 7. 


The defendants objected to paying Rs, 232-8-o to plaintiff ; they also urged that 
.at most she was entitled to only a qurter share of lands Nos. r—6, The Divisional 
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Judge dismissed plaintifi’s appeal in respect of the redemptinn of the moncy, but 
allowed it on the other two points. He dismissed the defendant’s appeal on all 
points. On second appeal the question for decision among others was whether the 
correct share to which plaintiff Ma Balo was entitled was half or quarter. 

Held,——that the three quarters rules applies to @fct bkse only. The principle 
is that children should gct three-fourths of the property to which they have a double 
claim, z.e., through both father, and mother and half cf that to which they have 
a single claim. 

Held also,—that plaintiff was entitled to half share of her husband’s ancestral 
property inherited during her coverture. 

References— 
Aitathankefa, Sections 212, 214, 215, 274, 226, 236. 
Digest of Buddhist Law (Kinwun Mingyi), pages 463, 493, 499, 624. 
LLR., 25, Bom., page 362. We 
Manugye, Volume X%, sections 2, 6, 8, 21. 
Notes on Buddhist law (Sir J. Jardine), Part Il, page 2; Part V, page 13 
Part VI, page 5; Part VUL, page 15. : 

Principles of Buddhist Law (Chan Toon), pages 96, 144. 
S.J, L. B., page 110 

U_B. R., 1892~—-1896, page (59. 

U. B. R., 1897-1901, page 126. 

, U. B. R., 1897-—1901, page 461, 

, U.B, R., 1£97—1901, page 469. 

THE plaintiff in the original suit was Ma Balo, widow of San Lén 
whose second wite she was. The defendants were Tun Gyaw and 
Maung Hlaw, sons of San L6n by his first wife Ma Thaik. Apparently 
Ma Balo had no children and Ma Thaik had no others besides defend- 


ants, 

Ma Balo sued fora half share of Jand amounting to 46°8g acres and 
for Rs. r,024-15-0. The latter sum was made up of Rs. 727-8-o, 
being expenses of redemption and litigation, and Rs 131-3-0, being 


S pw ib 
. 


_ five-sixths of the value of 175 baskets of paddy, which was 4x2-pazon 


preperty of Ma Balo and her late husband, and Rs. 166-4-,0 being a 
halt share of the produce of five plots of land for the year 1261 B.k. 

The defendants replied that the land sought to be partitioned, though 
admitted to have originally formed part of the estate of On Gaing,. 
father of San Lén, had come in to their possession as follows: — 

Plots 1—6, by gift from San Lén, 

Plot 7, by redemption by defendants. 

Plot 8~-11, by occupation and cultivation for over 25 years,. 
dating from the time of their own mother. 

Plot 12, by redemption by defendants. 

Plots 13—15, in the same way as Nos. 8—11, 

Plots 16—18, by gift from San Lon. ; 

They denied that No. 12 had been redeemed by plaintiff and San. 
L&n, and therefore denied liability to pay Rs. 600 as half of the redemp- 
tion money, They asserted on the contrary that they bad redeemed 
the land, and had given it to their father San Lén in exchange for a. 
Plot called Tandtu, They denied that plaintiff and San L6n spent 
Rs. 255 in litigation, and consequently denied their liability to pay a 
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half share, namely, Rs, 127-8-0. They also denied having got the paddy 
referred toin th: last two items of the plaintiff's claim, asserting (4) 
that their father yave them roo baskets and (4) that such produce as 
they got was the rent in kind of their own lands. They alleged that 
plaintiff's claims had been satisfied by getting’a plot of land called 
Legyi and by four ticals of gold, They alleged that plaintiff had 
not cherished San Lén and had not joined in paying for his funeral, 
which cost Rs. 400. 

The District Judge of Minbu decreed plaintiff a half share of plots 
Nos. t-—18 and allowed her Rs, 232-8-0 for the iast two items of her 
plaint. te found that defendants had redeemed plots Nos. 7 and 12 
and set o!f Ks. 754-8-o on that account. He also set off Rs. 200 for 
funeral expenses. Inthe rusult, plaintiff had to pay defendants Rs, 
ga2sandon making that payment; was to obtain ahalf share of the 
land. 

Both parties appealed to the Divisional Court. ‘The plaintiff object- 
ed to paying Rs. 6oo as half share of the redemption moncy for 
Lepwegyt plot No. 12. She objected to the District Judge's objection 
of her claim of Rs. 127-8-o for expenses of litigation, and she objected 
to paying Rs. 200 for funeral expenses. She did not appeal against 
paying half the redemption money for plot No. 7 

The defendants objected to paying Ks. 232-8-o to plaintiff ; they also 
urged that at most she was entitled only toaquarter share of lands 
Nos. 16 

The Divisional Judge dismissed the plaintiff's appeal in respect of 
the redemption money, but allowed it on the other two points. He 
dismissed the defendant’s appeal on all points. 

The deiendints now appeal to this Court. 

In argument b2fore me tne appellants (defendants} abandoned para- 
graphs (a), .@), (e) and (f) of their rhemorandum of appeal, relating 
to— 


{a) gift of plots Nos. 1—6. 
(d) gift of plots Nos. 16-18. 
(2) the District Judge's award of Rs. go for paddy removed from 
the granary (the hna-pazen property) ; and 
(f/) the District Jadge’s award of Rs. 157-8-0 for the yield of 
plots Nos 1—6 (z.e., plaintiff's claim of Rs. 166-4-0 for 
produce of five plots. 
The plaintiff has rested content with the judgment of the Divisional 
Court and has not further appealed. 
The issues are therefore narrowed to the following: 
(1) What is the correct share of the plaintiff — “Ma Balo--one- 
half or one-fourth ? 
(2) Do plots Nos. 7—15 come into the partition or are they 
the separate property of the defendants-appellants ? 
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(3) Is plaintiff-respondent liabie to pay Rs. 200 for the funeral 
expenses ? 


(4) Are the defendants-appellants liable to Pay Rs. 127-8-0 for 
expenses of litigation ? 


First, therefore, the share has to be determined. The land is 
admitted to have come to San Lon during coverture of plaintiff with 
him, and plaintiff is willing to treat the land as San Lén’s payte or 
thinthe. Possibly, according to Ma Sein Nyov, Ma Kywe,* she 
might have contended for some of it to be hxa-pazou lettetpwa, but 
she has not. 


The District Judge relied on Manugye Dhammaihat, VolumeX, 
sections 7 and 8, on Dayatza Dhammathat cited on page 499 of 
the Digest of Burmese Buddhist Law, andon the Upper Burma 
Ruling» above cited (or rather, as it seems to me, on the case there 
cited from Selected Judements, Lower Burma, page 110}. The Divi- 
sional Judge was asked by appellants to hold that the land possessed 
by them was the grandson’s share (s(csq), mentioned in d/anugye 
Dhammathat, X, 8: he was also referred to pages 463 and 493 of the 
Digest and was asked to hold that the widow took one-third or one- 
fourth when she was in possession and nothing when she was out of 
possession. The Divisional Judge found no authority for the proposi- 
tion that dispossession disqualified the widow from sharing, This point 
was not alee before me and Ishall not deal further with it. The 
Divisional Judge considered that the intcationef the law was to 
provide more libe erally for the child of the first marriage when he was 
taken into the second marriage, that such was not done in this 
case and that the three-quarters rule therefore did not apply. He 
followed Manugye Dhammathat; X,8, in giving only a half share to 
the defendants. I do not findany clear evidence in the record as to 
whether defendants-appellants were taken into the second marriage 
ornot. Noissue wasframed on this point and no attention was 
directed to it in the original court. But I am disposed to think that 
defendants were taken into the second marriage If they had not 
been so taken there should have been a partition immediately upon 
the second marriage in manner provided by Manugyi Dhammathat, X, 
2. Defendants are now living apart from plaintiff and had began to 
do so before San Lin’s death. But there is nothing to show that they 
didso immediately after the sscond marriage. Even if they did live 
apart yet, if there was no partition and if they continued the filial re- 
lation, their position would not be detrimentally affected. I ghink the 
distinction between the cases in which half is given and those in which 
three-quarters are given must be sought else where, and I shall return 
to that matter later. 
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-on the authority of Lhe Wunxnana, section 23, of Manu Thara Shwe 
Myin, section 15, that the sonis to get three-quarters of his father’s 
“separate property.” ‘The translation of section 18 of the Wann 


Thava Shwe ddytn, at page 144 of the same book says, thowever, that, 


the sons are to get three-quarters of the “ property brought by ” their 
father. 

The translation of section 23 0f the Wxnuara is to be found at 
page 14 of Part V of Sir J. Jardine’s “ Notes on Buddhist Law.” It 
gives the son three-quarters ofthe “ property brought by his mother 
and father.” Wagaru Dhammathat, section 6 (page 2 2 of the second 
part of the note above cited) gives the second wife one-fifth of the 
original property and it may be noted that the rule is the same for 
step-fathers as for step-mothers. The Mohavicchedan?, section 35 
(page 5 of Note VI), gives the son three-quarters of the az “OC OF BQ? 
property acquired before or during the first marriage and the step- 
mother one-quarter. 

Dhammavilasa, sections 49 and 50 (pag: 15 of Note VII}, gives the 
son three-quarters of “ the property brought by ” the father. The 
Afttathankepa, section 215, gives the step-mother half, except in the 
case of grandchildren’s share. Section 214 of the same Dhamma- 
that lays down a similar rule for the step-father. 

The meaning of the phrase grand children’sshare ” therefore be- 
comes important, Richardson's Translation of Manugyé Dhammathat, 
X, 8, expands it into property inherited by the mother from the father, 
But this expansion makes nonsense of the previous part of the same 
section. It occurs to me that the grandchitdren’s share is 

(@) property inherited from a grandfather or grandmother as 
distinguished from property inherited from father or 
mother ; or 

(4) property inherited by a grandchild Jin partitions with his 
uncles and aunts. ‘See Aftathankepa,’ sections 212 
and 224. As his share has been already reduced by 
his being ‘ out of time,’ it may have been considered 
that his children should get all to the exclusion of their 
step-mother ; or 

(c) property inherited by a grandchild on account of bis living 
with his grandparents. See Manugyé Dhammathat, x; 
at,and Aétéathantepa, section 226; or 

(d) property inherited by the children of a first marriage after 
the death of the father or mother who has married again. 

This would seem an unnecessary explanation, but it is laid down 
that a step-father shall take no share of property inherited by his 
:step-children, after the death of their mother. 

None of these explanations would apply to the present case and ] 
think the Manugye Dhammathat and Attathankepa are therefore 
-clear authorities in favour of the plaintiff’s claim to a half share. 
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At pages 463 and 493 of the Digest other texts are to be found, 
but they throw no further light on principles and need not be 
mentioned. 

It seems to me that the Burmese, lawyers recognised the difficulty af 
treating property acquired by the father by inheritance during his 
second marriage as either acet oksa or auk oksa. ‘They therefore 
invented the special rule or equal division for it. I think the three- 
quarters rule applies to the atet oksa. 

The principle is, no doubt, that children should get three-quar- 
tersof the property to which they have a double claim, #¢., through 
both father and mother, and half of that to which they have a single 
claim, The Judicial Commissioner of Lower Burmain Shwe Ngdu 
v. Ma dfin Dwe,* gave the step-mother a half share as against the 
daughter. 

This Court, in dfa Hnin Dék v. Ma O,t expressed, though only inci- 
dentally, as inclination to equal division. As the children may in- 
herit from the.r step-mother (A7anugye Dhammathat, X, 0, and At- 
tathankepa 235, ‘and Digest,’ page 62.1) the rule of equal division 
appears to me fairly equitable. Arbitrators might consider the 
length of.the coverture of the second wife, the probability of her re- 
marriage, the namber of children of the first marriage and other like 
matters. Though these matters lie outside the cognizance of this 
Court, [ may note that the plaintiff would have a strong case in respect 
ofthem. Sheis 42 years old; her coverture lasteu 13 years; her 
husband’s inheritance was partly reduced to possession about eight 
years before nis death and part of it seems lo have been in his o¢cupa- 
tion even hefore that ; there are only two children of the first mar- 
riage. J think that the plaintiff is entitled to a half share of her 
husband’s ancestral property inherited during her coverture, and the 
appellants fail on this point. 

Next the position of plots Nos. 7—15 has to be considered. Inthe 
original Court plot No. 1 was treated on a different footing from plots 
2—6, but both in the Divisional Court and here the defendants-appel- 
lants have allowed plot No. 1 to be treated along with Nos, 2-6. 
Therefore I have to deal only with plots 7-~—15. 

I concur with the District and Divisional] Judges in holding that the 
evidence of possession of plots Nos. 7—15 was inconclusive. 

It therefore becomes necessary to adjust the burden of proof with. 
some care. The plaintiff admitted that the defendant was_ in posses- 
sion; the defendants admitted that the land was part of On Gaing’s. 
estate but denied that it was part of San Lén’s estate ; he asserted 
that he had redeemed Nos. 7 and rz and had occupied Nos. 8—11 and 
13—-15 since On Gaing’s time, working them with his own mother, 
a er rene, Re ed a ee Pee ee eee 

*S, J. L. B., page tro. 
+ Page 126, 
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For the more convenient unde;standing of the case [ produce here 
the genealogical tree :— 





x 
pee eet ie ee | 
San Hla On Gaing, = (1) Ma Hlauk and = (2) Ma Sun 
Byo, died 1250 witness for 
witness for B. E. plaintiff. 
defendants. I 
selene nee ie l 
Ma Yo Maung Ma 
| Kaung Dun 
| Gyi. U, 
San} Lon = Ma Thaik and (2) Ma 
died 1261 Bato plaintiff. 
B. &. | 
Shewe Kyan, 
witness for defend- | 
ant. | 
i 
¥ = Tun Gaw, Maung Hlaw, 
defendant defandant 
No. t No. 2. 


It is now suggested that Ma Yo is the real possessor of plots 7-—19 
having redeemed them (as it is called) from the mortgagees of On 
Gaing. Ma Yo is astranger to the family of On Gaing. There could 
be no redemption, properly so-called, by her of land mortgaged by 
On Gaing. 


She could have taken over the jmortgages and have held as mort-’ 


gagee. But neither the written statements nor the examination of 
defendant makes any mention of Ma Yo. It was not still defendant 
was called by plaintiff as a witness that he introduced the name of 
Ma Yo and the story that she redeemed the lands with On Gaing’s 
leave. 

The District Judge recorded that it was proved that rir sazks of 
land, being plots Nos. 1—15 of plaintiff's list, passed into San Lén’s 
constructive possession in terms of the agreement of 1891, and that, 
though the lands were differently named in the agreement, their iden- 
tity with Nos. 1—15 was not questioned. This dictum of the Dis- 
trict Judge has no sufficient foundation in the record of the case. The 
defendants denied the genuineness of the agreement and the identity 
of the r11 sazks in their written statement. 1 agree that the agree- 
ment has been proved, but I do not agree that the manner in which it 
was carried into effect has been proved. All that can be considered 
proved is that plots ;—15 were part of On Gaing’sestate. Had de- 
fendants mertioned the name of Ma Yo when issues were framed, she 
would no doubt have been added as a party. Her appearance in the 
story at the latter date is suspicious. As the defendant admitted the 
lands to be On Gaing's estate, as he originally asserted himself (not 
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Ma Yo) to be in possession, as a partition of On Gaing’s estate he- 
tween San Lén and Ma Sun is proved, the lands can be in defendant's 
possession only as San Lén's estate. Thus, the burden of proof is 
shifted on the defendant. If ke alleges that the land is unavailable for 
partition owing to mortyages, or if hu alleges that he took the land by 
way of gilt from his father, or by way of partition when he separated 
from his father and step-mother, then it is for him to prove it. If the 
plaintiff's evidence is inconclusive, that brought by the defendants is 
worse, Part of it was found by the District Judge to be false. The 
elder defendant is ¢Augy2 of the village and has apparently abused his 
official position to procure witnesses. 

{find that plots 7—~15 should come into partition. The advocate 
for respondents quoted Yagyi Vandas v. Baz Amba* to show that 
the burden of proving adverse possession lay on defendants, also 
Maung Shwe Nyan v. Maung Tok Pyu,t as laying down the distinc- 
tion between suits for partition and suits for redemption, The case 
of Maung Aman v. Shwe Kat may also be consulted with advantage. 

As to the third and fourth appellate issues it suffices to say that I 
concur with the Divisional Judge, who gave sound reasons for madify- 
ing the decree of the Court below in these two points. 

The District Judg: ordered plaintiff on making certain payments 
to be placed in possession of half of each parcel of land. 

This decree is apparently obnoxious to section 265, Civil l'rocedure 
Code, and is also opposed to good policy. One holding is already 
only -35 of an acre and further subdivision would be detrimental to 
all interests. 1 take it that an undivided estate’? means what in 


Burma is called a holding, z.e, an entity separately assessed. 


It should not be necessary to divide any holding. The District 
Court should therefore issue a commission under section 396, Civil 
Procedure Code, and the sums which plaintiff was to pay under the 
District Courts’ decree as modified by the Divisional Court, namely, ~— 





Rs. a. PB. 

For redemption of No, 12) .., eae si 610 a oO 

For redemption of No. 17... wis “8 1548 0 
ay Se 

Total ae 754 8 0 


Less—— 
Five-sixths of value of paddy taken 56% 75 0 0 
Half of produce of certain fields a ae 157 8 o 
Hal? expenses of litigation ... ; 127 S o 





Total oe 360 0 & 





Nett vee wn ie wa 394 8 0 


‘may first be set off against the costs owed by the defendants-appel- 
ants. 

The appeal of the defendants-appellants is dismissed with costs, but 
the decree of the District Court will be varied as above described. 


*1.L, R., 25 Bom. 362. | t Page 449, f t Page 46r. 
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Before GC. W. Shaw, Esg. 
-MA TAIK, MAUNG TE ov. MA NYUN, MAUNG YE GYAN, 
Mr S. dvuherjee—for appellants. | Mr. AL N. firjee—for respondents. 
Buddhist Law-—Inheritance—Question whether mere absence of joint living ex 
eS child or grandchild from inheritance—N ecessity for filial neglect to 
enclude. 

The plaintiffs-respondents, husband and wife, sued fur a share of the inheritance 
left by the first plaintiti-respondent, Mi Nyun’s grandfather, Shan Byu, who 
died in 1261 B.E. Kirst dcfendant-appellant, Mi Taik, was the second wite and 
widow of Shan Byu and secend defendant-appellant, Nga Te, was her son by Snan 
Byu. First plaintiff respondent, Mi Nyun’s mother, Mi Saing. wasthe daughter cf 
Shan Byu by his first wife, Mi Pé Zaung. Mi Pé Zaung died before 1231, when 
Mi Saing was an infant and Mi Saing was placed on her death by Shan Byu in 
charge of her maternal grandrnether, with whom she lived till her marriage. In 
1231 Shan Byu married first defendant-appellant Mi Taik. When Mi Saing 
came to marriageable age Shan Byu and Mi Taik gave her in marriage, ‘This 
was in 1235. In 1242 Mi Saing died leaving one daughter, plaintiff-respondent 
Mi Nyun, who must therefore have been at least 19 years of age when Shan liyu 
died in 1251, Neither Mi Saing nor Mi Nyun ever lived with Shan Byu. On this 
ground the Court of First Instance dismissed the plaintiffs-respondents’ suit. lhe 
Lower Appellate Corrt reversed this decision on the’ grounds that Mi Saing sepa- 
rated from her parents as a child and Mt Nyun had presumably never been called 
on to exercise a reasonable choice. The question ,for decision was whether the 
mere absence of joint living excludes a child or grandchild from inheritance. 

Held—that the Buddhist Code does not give any meritorious value to mere 
living together or make the opposite state of things a reason for exclusion. here 
must be some filial neglect to exclude. 


References .— 
2, U. B. R., 1897-1901, pages 66, I22, 126. 
2, U.B. R., 1892-96, pages 159, 194, 110. 
P. J., L. B., pages 299, 170. 


Ctutl Second 
Appeal No, 192 of 
Igor. 
November 
rith, 


on 


THE plaintiffs-respondents, husband and wife, sued for a share of 


the inheritance left by the first plaintiff-respondent, Mi Nyun’s grand- 
father, Shan Byu, who died ini261 B.E. First defendant-appellant, Mi 
Taik, is the second wife and widow of Shan Byu and second defendant- 


appellant, Nga Te, isher son by Shan Byu. First plaintiff-respondent, | 


Mi Nyun’s mother Mi Sairg, was the daughter of Shan Byu by his first 
wife Mi Pé Zaung. MiPé:Zaung died before 1231, when Mi Saing was 
an infant, and Mi Saing was p!aced on her death by Shan Byu in charge 
of her maternal grandmother, with whom she lived till her marriage. 
In 1231 Shan Byu married first defendant-appellant Mi Taik. When 
Mi Saing came to marriageable age Shan Byu and Mi Taik cave her 
in marriage. This was in 1235. In 1242 Mi Saing died leaving one 
daughter, plaintiff-respondent Mi Nyua, who must therefore have been 
at least 19 years of age when Shan Fyu died in 1261. 
Neither Mi Saing nor Mi Nyun ever lived with Shan Byu. 


Ma Tat 
@. 
Ma Nyrun. 


194. UPPER BURMA RULINGS. 1 18g7— 





Buddhist Law—Inheritance. 





On this ground the first Court dismissed the plaintiff-respondent's 
sul. 

T he Lower Appellate Court reversed this decision on the ground 
that ‘' Mi Saing separated irom her parents as a child and Mi Nyun 
has presumably never been called on to exercise a reasonable choice.” 
The authority upon which the Lower Appellate Court relied was the 
case of Mi Hutn Dok v. Mz U and otners,* where it was held that 
the rule of joint living could not be“ rightly applied in the case of 
infants and children who have had no opportunity of exercising a 
reasonable choice.’ The case of A¢i Sa and others v. Mi Thet 
Hnént was referred to in that judgment where it was said, “ The plain- 
tiff is a child of tender years quite incapable of exercising any choice. 
It is not alleged that the parents were divorced and ] cannvt even find 
that they were separated. The mere fact that the infant plaintiff 
lived with her mother as was natural and that her mother-lived in her 
father's house but without apparently any breach with her husband’s 
family, cannot equitably affect the plaintifi’s rights. My view in this 
matter is similar. to that expressed in the case of A/aung Ba Kyu."} 

In Mi Hnin Dék's case the following rulings -were also cited and 
referred to: Mz Se¢u Nyo vy. Mi Kywe,§ Chit Kywe v. Nga Pye and 
others|| Mi Gun Bou v. Po Kywe and another,Y but in another con- 
nection. 

In Mi Sein Nyo’s case I find the following remarks: “ The daughter 
“ has never taken any part in the father’s affair’s ; she has never lived 
‘with him since she was an infant and she is now 21 years old......... 
“ now it appears to be clearly a principle of Buddhist law that the child 
“who is to inherit must aid and cherish the parent and live with him or 
‘under such circumstances as to show that filial duty is discharged 
“ according to his wishes and that the family tie is kept unbroken.” 

In that case Mi Sein Nyo’s mother had been divorced. 

Chic Kywe’s case was one where a step-father claimed the estate of 
his step-daughter and it was held that he had no good claim as against 
the relations of the father of his step-daughter. So far as the present 
case is concerned the important part of the ruling lies in the following 
PASSAGE....seeessseeeeee'! Very little attention, if any, at all need be paid 
** to the efforts of contending parties to exhibit the respective superiority 
“of their claims to inherit through their attention to the deceased 
“ owner of property inhis last moments and their liberality in the per- 
“ formance of the last obsequies............ unless it can be shown that the: 
‘‘ ordinary duties of affection or kindred have been intentionally and 
“deliberately neglected so as to raise a presumption of the rupture or 
“ interruption of the connecting bond. Evidence referring to the parti. 
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“ culars of the discharge of obligation of this nature may generally be 
“ passed over an of little er no importance.” 

Apparently il is to these words that the Lower Appeilate Court 
alludes ii: remarking that, “It appears from the above-quoted (Mi 
‘ Hnrin 1)5k’s) and other leading cases that the burden of proof of 
“negleci is on the respondents. They have not proved anv act or 
omission constituting neglect on the part of Ali Nyun; she is ther.fore 
© entitled to inherit.” 

The learned advocale for plaintiff-respondent had also mentioned 
the case of Aya Nu and others vy. Afi Buin.® This was acase where the 
claimants were the grandchildren of a divorced wife so that the faets 
do not exactly fit with those of the present case, But the fact of di- 
vorce was not made the basis of exclusion and it was shown that the 
gtand{ather had not entirely discarded his grandchildren. One ground 
on which the plaintiff's suit was dismissed was apparently the require- 
ment of joint living prescribed in section 21, Chapter X, Manuge, 
and section 226, Atathankepa. In spite of the fact that the grand- 
father had not abandoned his grandchildren, had one of them to live 
with him and had gone to live in the same compound with him fora 
short time before his death, it was held that none of the plaintiffs had 
fulfilled the requirements of joint living. 

Ancther consideration held in view was that the whole of the pro- 
perty passed on the grandfather's death to the defendant, who was his 
fourth wife and widow, “and there seems to be no provision for obliging 
the widow to part with a share of the estate under such circumstances.” 

Except for the divorce, the facts were very like those of the pre- 
sent case Dut the question of joint living does not appear to have 
been discussed or definitely decided, 

The facts of 44¢ Huatn Dék's case are also very alike. There, there 
was no divorce, at least none is mentioned, but on the other hand the 
plaintiff's granddaughter was apparently still a child at the time of suit. 

In the present case we have first ef all the daughter of the first mar- 
riage living from infancy to marriage with her maternal grandmother 
and afterwards with her husband and never with her father and his 
second wife and if the filial tie was not broken, if friendly relations 
were still maintained, she never till Ler death had any concern with her 
father’s and his second wife’s affairs, at least there is no evidence that 
she had. . 

Neat we have this daughter’s child, the present plaintiff-respondent } 
Mi Nyuu, living, like her mother, quite separately ftom the grand- 
father from birch till marriage and on till the grandfather's death, when 
she was at Icast 19 years oi age. Like her mother she never had, so 
far as the evidence shows, any concern with the affairs of her grand- 
father and his second wife. Ye Gyan says that at the funeral 
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he subscribed two rupees and another ;witness says Mi Nyun wis pre 
sent at the time her grandfather died or at least shortly afterwarus. 

{n these circumstances Ido not think that the plaintiff-respondent 
Mi Nyun can be held to come within the exception in favour of child- 
ren and minoys drawn in the wo most recent rulings of this Court above 
cited. 

If Mi Saing and after her plaintiff-respondent Mi Nyun had no 
choice inthe matter in tle first instance, they continued when they 
to years of discretion, to live separately and apart. 

On the cther hand there was no estrangement or neglect. 

The question presented for decison is thus the plain and simple 
one—whether the mere absence of joint living excludes a child or 
grandchild from inheritance. 

‘rhe point has usuatly been considered in connection with divorce, 
but in Ko Ti ant others v. Mi Dut and others,* Sir J. Jardine discus- 
sed jt on general grounds. ‘Che conclusion he arrived at was that the 
Buddhist code does not give any meritorious value to mere living to- 
gether or make the opposite state of things a reason for exclusion. 

This conclusion was concurredinin Ba Kyu vy. Md? Zan Byu,t arul- 
ing mentioned with approval by my learned predecessor in d¢z Sa’s 
case above quoted. ° 

1 am of opinion that the view taken in these two cases is correct and 
that there must be some filial negiect to exclude. 

The grounds of this second appeal are— . 

{1) that the ruling in A@? Hutu Dok’s case is not applicable 
because the plaintiffs were not denied the opportunity of 
exercising filial rights ; 

(2) that the &¢-tel-pwa property was not the joint property of 
Shan Byu and Mi Taik ; 

(3) that the burden of proving neglect did not lie on the defen- 
dant-appellants. 


To take the last point first I agree with the learned Judicial Com- 
missioner of Lower Burma in Ba Kyu’s case that the burden of proving 
exclusion is on the person who asserts it. The plaintiff's right of in- 
heritance to use the language of that judgment, being under the ordi- 
nary law of inheritance, clear and undisputed it is for the defendant 
to show that this right is lost. ; 

On the second point the written statement expressly asserted or 
rather admitted that the land in question was the jointly acquired pro-- 
perty of Shan Byu and Mi Taik. On the first point I have decided 
that there was no neglect of filial duties excluding plaintiffs-respondents. 
from inheritance. 

The appeal is dismissed with costs. 


* S.J..L.,B.pager7o. | f P.j., L. B., page 299. 
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Before Ll. Vhivkell White, Esq., C18. 
MAUNG TAIK v7. MA CHO, 
Mr. Thaw Gywe—for appellant. 
Buddhist Law-—Consent of both: parties ts necessary to a valid MUTT LIE. 


_. Ehis was a suit for the restituticn or enforcement of conjugal rights. The plain- 
uf-appctkint affirmed that the defendant-respondent had been given to him in 
marriage by her parents and asked that she might be ordered to live with him as 
his wife. ‘Ihe defendant-respondent, who was a minor at the time of the alleged 
marriage, denied tater alia, that she had consented to the marriage, She said on 
the contrary that she had strongly objected and had never given her consent. The 
Court of First Instance decreed the plaintiff’s suit on the ground that the girl was 
ftven in marriage by her parents, while the Lower Appellate Court reversed this 
decree and dismissed the suit on the ground that the defendant had not consented 
to the marriage. It was not proved that the marriage was never consummated, and 
the only question was whether the consent of the girl was necessary or whether the 
plaintilf-appellant was entiticd to claim the girl as his wife on the sole ground that 
she was given in marriage by her parents. 

ff eld,—that among Burmese Buddhists a woman, whether a minor or not, cannot 
be legally married without her consent or against her will : 


References :—~ 
Sir John Jardine’s Notes on Buddhist Law, I, pages 4, 5. 
Sir John Jardine’s Notes on Buddhist Law, III, page 8. 
Mr. Chan Toon’s Principles of Buddhist Law, page 19. 
1, Upper Burma Rulings, 1897-1901, page 327. 
Digest of Buddhist Law, sections 35, 38, 40, 46, 63, 68, 74, 75, 80 and 82, 


Attathankepa, section 335. 

THIs is a suit for the restitution, or rather for the enforcement of 
conjugal rights. The plaintiff-appellant, Maung Taik affirmed that 
the defendant-respondent, Ma Cho, had been given to him in marriage 
by her parents and asked that she might be ordered to live with him ‘as 
his wife. The defendant, who is said to have been about 15 years of 
age, and therefore a minor at the time of the alleged marriage, denied 
mnter alza, that she had consented to the marriage. She said on the 
contrary that she had strongly objected and had never given her con- 
sent. The Court of First Instance decreed the plaintiff's suit. The 
Lower Appellate Court reversed this decree and dismissed the suit on 
the ground that the defendant had not consented to the marriage. For 
the purposes of this appeal it may be taken as established that the de- 
fendant was a minor at the time of the alleged marriage ; that her pa- 
rents gave her in marriage, and that the defendant did not consent. It 
iS not in my opinion proved that the marriage was ever consummated, 
The defendant denies consummation. The only question which has 
been argued is whether the consent of the girl is necessary or whether 
the plaintiff-appellant is entitled to claim the girl as his wife on the 
sole ground that she was given in marriage by her parents. The learned 
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Counsel for the plaintiff-appellant has argued that parents have the 
right of giving a minor daughter in marriage, and that the marriage is 
valid notwithstanding the daughter’s refusal or disinclination. Rut 
he has not cited texts or authorities in support of his contention. 

There does not seem to be any judi: ial decision bearing directly on 
the point of issue. But there has bern a good deal of discussion on 
the subject. In Mr. (now Sir Jonn) Jardine’s Notes on Buddhist Law 
f find the following dissertation * :— 


*€ On the point whether the consent of the minor girl is essential, | believe that a 
decision in the affirmative would alone accord with the manners and customs of 
Burman Buddhists at the present time, as it is notorious that young women do 
exercise a choice and marry the man they prefer. As already pointed out, the 
Dhammathat, while putting forth as a principle that the girl belongs \o her parents, 
does, as a matter or practice, give authvrity to the girl to defeat the intention of her 
parent or guardian by running away three times from the man to whom he has 
given her. She has the same authority to marry the man of her own choice if she 
elopes with him three times. She has a third way expressly provided for her of 
asserting her own over her parent’s will by waiting till she is 20 years old. ; 

“Y would hazard an opinion that the procedure by elnpement may in the old 
society have been the best way of allowing the girl tv exhibit a deliberate choice, 
there being no general use of Courts or writing, and less regard for chastity than 
now. It is important too to notice that such choice was alluwed in an ave when 
many of the wives were really owned, i.e, were slaves. It is difficult to control 
such a procedure in the present time: but if the Courts shut up the relief by elope- 
ment, thev must either allow some other means of expressing deliberate intention, 
or leave the girl in a worse position than girls enjoyed in a more bartiarous age. 

“If it be heid that the girl’s consent is not essential, then no ceremony nor regis- 
tration being required, we must hold that the marriage is complete and that the sta- 
tus of wife begins when the parent or lawful guardian gives the girl to the man. 
We deprive her of the right of volitien before the marcaye and allow it to her after, 
It might fairly be argued that such inteference with personal liberty and such 
degradation of the notion of marriage are inconsistent with equity on the onc hand 
and public policy on the other. Ifthe parent or suitor used force or deceit to lead 
the girl ’to the suitor’s house he mignt apparently be convicted under section 366 
of the Penal Code, and the girl would have a right to resist him in her private 
defence against the abduction. We canrot apply the principle or practise of the 
Dhammathat to the changed society without modification, and in the moulding 
of the law it is of great public importance that the Judges should mad fy the old 
rules in the line of present customs snd opinions rather than that,of a byegone day. 

* After such consideration as I have been able to give to the subject, { am in- 
clined to think that consent of both partics is essential to the contract of mar- 
riage.” 

Again, in the translation of the Wunnana Dhammathatin the same 
Notes,t} it is said :—~ 

“127 UL. If (the parents) have taken the presents, but the daughter, not 
wishing to become the wife of the man selected by the parenis, runs away, another 
daugh-er may be given (in her stead), if (another daughter is) not (given), ali the 
presents (given) must be returned.” ; 

In Mr, Chan Toon’s Principle of Buddhist Law { it is said— 

“Though the parents may withhold their consent and wha'ever the law might 
have been formerly, there does not exist an absolute power in the parents or 

guardian to dicpose of their children in marriage.” 











* pagesd,s. f TIL, page & f page 19. 
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The learned District Judge in the present case says that tae view 
taken by the Judge of the Township Comnrt that the consent of the 
woman is nol material to the validity of a marriage is supported by 
the Dhammathats. He has not cited the references on which «his 
opinion is based. But he refers to the judgment of this Court in the 
case of Nga Ku* in which it was said :— 

“But even a miner cannot be forced into a marriage agains*her will.” 

The case, it may be remarked, was the one contemplated by We. 
Jardine in which a father by deceit placed his daughter ia the po ver 
of a suitor approved by him but rejected by the girl. 

In view of the considerations stated by Mir. Jardine and of the above 
vuling, very clear autnority in the Dkemmathats woull hive to de 
produced before it could be held that a giri, even thourh a minor, 
could lawfully be given in marriage without her consen. [ have 
examined the Digest of Burmese Buddhist Law in order, if p sssi le, 
to ascertain whether there are any clear indications of the writtea liw 
on the point under consideration. The result of tunis exami: ition | :ads 
me to think ‘that the consent of the girl is implicitly or e< sli citly 
recognized as necessary by a preponderance of authority and thit this 
principle runs through all the law on the subject. 

The following passages may be cited:— 


“ Section 35, Manussita, ~Marriage is divided into two kinds, namely. marciaze 
of free-born persons and marriage of slaves. In the case of the fora, the wir- 
riage is valid when both the contracting parties as well as ther piron’s vzree to 
the union ; and i: is invalid when one of the contracting parties Los 49. or bain 
do not, desire the union, although their parents may agree to it; +1 wha the cun- 
tracting parties cesire the union, but their parents do not approve af i: ” 

« Section 46, Manzo.—The giving of a daughter in public toa intn wh» his pire 
formed some difficult task for her parents is a noble act. [f ther: is an oof: fon 
to the giving of the daughter, on account of inequality of class or of che |i ratar’s 
dislike for the man, her 2eba or money value shall be given him.” 

“Section 63, Dkamma-—Hach of the three suitors for a girl vives her br: fal 
presents, such as gold, silver, and clo.hes, and asks her pjarents fo. hor hind. giving 
them presents of pickled tea, The parents promise to g,,ve her in marriage to each 
on conditicn that she approves of the union. ff she yarcies the cuttor whom she 
loves, the others shall not demand restoration of the; « b"'dal presents,” 

Manugyt—The parents of each of several suitors !0F a girl g ve biidel presents 
such as betel, pickled tea, gold, silver, clothes, etc. Her Parent. acc p: the pre. 
sents, after promising to each of the suitors that she would be given in mirringe 
to him if she favours his suit. After consulting her, she is given in murviage t - the 
suitor whom she loves. ‘The parents of the rejected suitors canny. r-cover cher 
presents, which shall belong to her parents, because there was tne conuition that 
she would be given in marriage to the one whom she approved,” 

Manu.- If the parents of a girl accep: bridal presents from seve al suitors, 
making to each of them a condjtional promise thatthe giver wili be accep ad if she 
favours him, they commit no offence. Sheshall be given oniy to the sui or whom 
she prefers.” 

“ Section 68, Kaingsa,— The parents of a girl accept bridal presents from a man 
after promising to give thir daughter in marriage to him. I! she distiking him 
tuns away, another daughter shall be substituted, tailing which all the bridal pre 
sents shall be restored.” 


*1, UB, Rulings 1897-1907, page 327, 
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* Dhamua—After marriage, but before consummation, the girl without choos- 
ing to marry ancther man, returns tu her parents, not liking the man to whom 
she is maricd. The parents’ shail restore her to the man three times. If sic 
still refuses to cohabit with him, the parents are entitled to retain the presents given 
to them before the marriage as they have performed their duty as parents, but 
the girl shall restore double the ornuments given to her by him at the time of the 
wedding.” ; ; 

{Other passages in this section are to the same effect. ] 

“ Section 74, Rajabala—il the parents of 2 girl accept bridsl presents from one 
man and give her in maniinge to ancther, they shall restore to the. former double 
the presents given by him, ut if the parents accept presents from a man with- 
out consulting their daughter teforehand, and if subsequent!y she refuses to accept 
him and marr:es the man ot her choice, they shall restore merely the presents given 
by the former and shall not be made to resiore double the quantity.” 

Section 75, Kyaunai~ One suitor for the hand of a girl gives brical presents 
to her parents, but is not intimate with her, while another is so by mutual consent ; 
the la.ter is entitled to obtain her to wite. the former shall not be allowed compen- 
sation, but double his presents shall be restored to him. [1 the girl docs not choose 
to marry she shall restore the presenis she received.* * = 

“Ifa girl desires to repudiate a man to whom she is murried before the marriage 
is consummated, she shall restore all his presents.” 

“ Sec-ion £0, Kasteaw.— The parents cf a girl and of a young man publicly make 
an areement to form an alliance by viving them in marriage. H the young 
people subsequently refuse to marry, the engagement may be broken off,” » 

« Panam-—li the young man and the young woman (whose respective parents 
have agreed to give them in marriage} have no mutual love for each other, the 
a may be broken cff, and there shall be no cause of action between 
them. 

“ Section 82, Mazo.—Ir a daughter dislikes and repudiates the husband to whom 
she is given in marriage by her parents, double the bridal presen‘s given by him 
shall be restored. Another rule is that he shali be given her hobo,” 

“ Dhammathai Kyaw.— The parents accept bridal presents from aman and give 
their daughter in marriage to him ; if she refuses to accept him, they shall restore 
all the presents, it the marriage is not consummated yet, or double the same if it 
has been consummated,” 

“ Rasi.—According to the Manusara Dianmathat if a daughter refuses to accept 
the man te whom she Is given in marriage by her parents, cither double the bridal 
presents given by him shalt be restored or her dodo shall be given to him,” 

In section 335 of the Attathankepa, the necessity of the daughter's 
consent is implied. 

On the other hand, the following passages may be cited from the 
Digest in support of the theory that the daughter’s consent is not 
necessary :— 


“ Section 38, Kyetyo— There are six kinds of giving a daughter in marriage 
° 


+ *# (5) the giving of a daughter in marriage to a man against her 
Wishe #4 

“ Section 40, Jfanussika.—There are eight kinds of giving x daughter in mar- 
riage * = Ss (7) the giving ot a daughter in marriage against her 
will.’ 


“ Section 74, 4fanz,—lf the parents of a girl accept bridal presents from a man 
promising to give her in marriage to him whether she is willing or not, and sub- 
sequently give herin marriage to another, the tormer is entitled to demand resto- 
ration of his presents.” 

“ Section 75, Kyannet.—Ii two suitors for the hand of a girl, namely, one who 
has given bridal presents and the other who has been intimate with her, contest 
as to who shall obtain her to wite, the man chosen by her shall obtainher, But 
her parents are at liberty to give her in marriage to the man of their choice.” 
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Apart from the bold text from the antique Wenusstka first cited 
which declares the absolute invalidity of a mariiape between free-born 
man and maid unless they both conseat to the union, it seems clear 
from the above extracts that the general tendency of the texts is te 
uphold the doctrine of the necessity of consent. In the list of the 
various kinds of marriage given in sections 38-—g0 of the Jrgest only 
in the passages cited above is there refercnee to the giving of a 
daughter in marriage without her consent. It is curious that one of 
these passages should be a text of Manusstka, from which the most 
uncompromising assertion of the necessity of mutal consen has b «nm 
cited, But the special mention of this particular kind of ma riage in 
two isolated texts indicates that the omission of specific referznee to 
the girl’s consent in other texts does not imply that this consent is 
unnecessary, It is not doubt unsafe to rely on a single txt ~uch as 
that from the Wanusstka. But references to the consent of he parties 
to a marriage are, as has been shown, ol frequent occurrence, aid the 
citations from section 80 and section &2 of the Digest are vey clear, 
It is well established that if a girl showed her persistent r-fusal by 
returning three times to her parents’ house she could escape from the 
marriage. In the present day it is not necessary to insist on such a 
primitive method of indicating objection to an alliance. I have no 
doubt that the doctrine which seems to me to inspire the Dhamma- 
thats, that a girl cannot be compelled to marriage against her consent, 
is in accordance with the customs and usages of the people. Any 
other view would, moreover, conflict with the Penal Cede which, as 
noted by Mr. Jardine and Mr. Burgess, does not contemplate the mar- 
tiage of any woman against her will. On grounds, therefore, of 
authority, precedent, the opinions of jurists, and commentators, and ths 
teaching of natural justice, I am of opinion that amonz Burmese 
Buddhists, as among other civilised people, a woman, whether a minor 
or not, cannot be legally married without her consent or ayainst her 
will. 
This appeal is therefore dismissed with costs. 

The District Judge is requested to cause this decision to be come 


municated to the respondent. 
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See also page 416. 
See also page 418, 
See also page 421. 
See also page 40%. 
See also page 743. 
See also page 570, 
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Before H. Thirkhell White, Esq., C.1.E.° 
M.N. HIRJEE v, HYDER ALLY. 


. Mc. Hf, Wf, Littter—for appellant | Mr. $. C. Chatterjee—tfor respondent 
Advocates—Control and taxation of fees of— 

The appellant sued to recover ks, 2,000 due ona promissory note. It was ad- 
mitted that the promissory note was executed to secure the payment : f fees for 
business done in Court by the plaintiff as an Advocate, Practically the suit was 
dor fees for business, : 

Held,—that only fees allowed on taxation under section 27 of ‘he Civil Courts 
Reguiation can be recovered, and that there is no law which enables the parties to 
contract themselves out of this rule, 


Refeyvences~—-3, L. RK. 14 Mad., 61; 1. L, R., 16 Mad., 278. 


THE appellant, Mr. M. N. Hirjee, sued to recover Rs. 2,000 due ona 
promissory note. [t is admitted that the promissory note was executed 
to secure the paymen: o. f es for business done in court by the plaintiff 
asan ‘dvorate, Practically the surt 1s for fr ¢s for business so done. 

The demnision is clearly governed by section 27 o! the Civil Cuurts 
Regulation, which provides tha: nu fees shall be recoverable uniess 
they have been allowea on taxation. It is not neces-ary to refer for 
guidance to the Legal Pract«i ners Act or to any other enactment, 
‘Lhe earnec Advocate fer the appellant-plaintif wishes me to construe 
section 27 of the Ccurts Regulation as it the words, “ subject to the pro- 
visic-ns of «ny sp cific con.ract’’ were inserted in it. [am unable to 
think that this is admi-sible. The words o1 the ¢ ction are clear and 
free from ambiguity. Thes appear to have be-n made comprehensive 
adviecly. Ithu k that tre learne. Judge of the Court below was right 
in he lding that only fees allowed on taxation can be r.covered and that 
the is:olaw which enables the parties to contract themselves out 


of this rule. 

it is, however, urged that even though the amount stated in the 
promissory note cannot be recovered, the plaintifl i- entit-ed to a de- 
cree f r the sum actually aliowed to him on taxation, In support of 
this contention the cases of Kusnnasamt Vv. Kesava*® and Anantaya 
vy. Pudmayyat have been cited, Ihese casts certainly seem to Lein 
point. In each of ti ese cases a suit was broug t on a promissory note 
which was declared invalid for failure to comply with s ction 28 of 
the legal Practweners Act, but it was held that tle plaint fis were 
entitled to re over their legal fee. Bui Tam disposed to think that 
in those cases, the plaintifis must have stated at the o*tse’ in 
tesrect of whit cases the fees were claimed :in on ca-e the de endant 
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certainly admitted that a iegai fee was due. I can hardly think thar 
the plaintiff in this case is entitled to ask for his legal fees when he has 
not eyen specified the cases i which they were earned, It seems pre- 
bable that he can, if necessary, still sue for his taxed fees, and | am of 
opinion that he could not ask to have the nature of his suit changed as 
he appears to have done. If the plaint had becn specific in the respect 
or if alternative relief liad becn asked for, it would no doubt have beex 
otherwise. 
The appeal is dismissed with costs. 
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SECTION 4, See also page 28. 
SECTION 7, See also page 216. 
SECTION 14, See alse page 311. 
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Civil Procedure—a, 556, 558. 


Before G, Shaw. L08q. 
PATEH SHAH « AKBAR SHAH. 


Mr. F. C, Chatter7i—for appellant. | Mr. C. G. S, Pillay—for respondent. 
Order under section 556, Crvil Procedure Code, disnussing an appeal Sor default 
not @ decree under section 2. 

The appeal was from an order under section 556, Civil Procedure Cade, dismiss- 
ing an appeal for default. The appellant contended that the order was a decree 
within the meaning of section 2, and was therefore appealable and that he was not 
bound to proceed first under section 558, Civii Procedure Code. 

Held,—that where a special procedure ts provided the proper course is to follow 
that special procedure and the law does not contemplate an appeal. 

fi ld also,—that an order under section §56 ts nut_a decree wi.hin the meaning 
of section 2, Civil Procedure Code. It does not a (judicate upon a right claimed o¢ 
detence set up, and is not specially declared in section 2 10 be a decree. 

Reference.— 
1, L. R., 14 All, page 361. 
1 L.R., t5 All., page 359. 
I. L. R., 16 Bon, page 23. 
1, L, K. 23 Cal., page 115- 

A preliminary objection has been taken by respondent that no appeal 
lies. 
The appeal is from an order und:r section 556, Civil Pro-edure 
Code, dismissing an appeal for default. The aspellint contends that 
the order is a decre: within the meaning of section 2 an. is thereiore 
appealable, anu that he is not bound to proceeu first under section 558, 


Civil Procedure Code. 
The Indian Courts have at differcut times taken different views on 


the point. 

1 am of opinion that where a special procedure is provided the proper 
course 1s to fohow that special procedure and the jaw evid. n ly does 
not contemplate an appeal. J am also of opinion that an order under 
section 550 is not a decree within the mvaning of section 2, It dos 
not adjudicate npon aright claimed or deence set up, and is sot 
specialiy declared in section 2 tobe a dec-ee This is the view that 
has been taken in the more recent rulings of the Indian Courts, namely, 
those in Pokker Singh v. Gopal Singh and others,* Mansab Ald vy. 
Vihal Chand and others,t and Fagarnath Singh v. Budhan aré€ 
others{ where the learned Judgrs of the . llaha ad and Cateutta High 
Courts dissented from Ramchandra Pandurang Natk v. Madhav 


Purushottem Natk.§ 
The appeal is therefore dismissed with cest~. 





®4,0.R,, 14 All, page 361 (1892). TI. L. R., 23 Cal. page 115 (1595). 
FLL. R., 14 Al, page 359 (1893). §1.L. R., 16 Bum,, page 23 (1891), 
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Before G. D, Burgess, Esq., CSI. 
MAUNG THA AUNG v, MAUNG SAN KE. 
Mr. C. CG, S. Pillay—for appellant. 

Civil Couris—Furisdictton of suit for redemption of movigage of State land 
—barred by Upper Burma Land and Revenue Keguiation, section 53 (2) (if) 
Possession. 

‘The Court of First Instance dismissed the suit on the ground that it was barred 
ina Civil Court by the provisions of section 5% (2) 2) of the Land ard Revenue 
Regulation, the land redemption of which was sought being State land, and the 
decree was cor. firmed in first appeal 

Held,—that as claims to the ownership or possession of any State land are cooni- 
zable by Revenue Courts only under section 53 (2) wi) of the Upper Burma Land 
and Revenue R: gulatin the suit was barred inthe Civil Courts “Lhe Lower 
Appellate Courts appled the correct test in the matter, namely, the character of 
the reliet sought, which ir this instance was possession. 

Appeal dismissed with costs. 


Reference—binancial ( ommissioner’s Circular No. 30 of 1893. 

‘This case is quite different from oth. r cases having some connection 
with State land which have hitherto come b. fore the Courts, such as 
are referred to in Maun, Saing v. Maung Pe Hlwa.* 

In this suit there is no question about the laid in dispute being 
State land, ana it is claime as such. 

The suit is based «onan alleged mortgage, and it is asserted that 
the occupants of State lard were at liberty in the time of tne burmese 
Government to make transfers of their Loldings. 

Reliance is also plac: d upow the Financial Commissioner’s Circular 
No. 30 of 18y3 aS § owing trat trarsa tions of this nature are per- 
missthle. But the suit is fur redemption of the land, that is to sa., for 
recovery of its possession from the occu, ant, whu is presumably the 
occupant recegn zed by the Reve: ue authorities 

Now, in section 53 (2) of the lan ana + evenue Regu’a ion it is 
Jaid down that “a Ci il Cs ut shall not exercise ju i-dic:ion cver any 
of the following matt-rs, which shall be coguizabie exclusively ty 
Revenue Officers name li :—— re * * . 

“ (ii) Any claim to the ownership or possession of any State 
land.’ * * k * 

Consequently this suit is barred in the Civil Courts. The Lower 
Appellate Court has applied the correct iest in the mat-er, nawely, 
th. character of the relief sought, which in this instance is possessi: n. 

The Appellant says that he wes misled into bringing ths action. 
He first presented a petitinn to the Adunwun, who re urned it 


a ar nr se 
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hidding him bring a civil suit. Thispetition he took to the ‘Township 
Court, he states but it is not now on the record. 

No deubt the Deputy Commissioner will be ready to look into 
matters, and to give him any relief he can fairly claim wider the 
circumstances, 

But the dismissal of the civil action is correct, and this second 
appeal must also be dismissed with costs. Respondent seems, how- 
ever, to have incurred none. 
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Before G. L. Burgess, Esq., €.8.7. 
(3) MAUNCG NUT and (2) MAUNG BWIN +. MA Ail. 
Mr. (. GS. Pilay—ior appellants, | My, HN. Hirjee—-for respondent, 


Civil Procedure Code-——-Civil Courts--Furvisdiction of—-State land— Upper Burma 
Land and Revente Keguiations, section 53 (2) (41). 

In this casc first defendant mortgaged a picce of land to plaintiffia 1254. He 
remained in ptssession paying her 75 baskets as rent. 

For two years he paid this rent and then failed, and to make up for this and 
another debt to her for the hire of buffaloes, offered to give her 3 tiwes of ground 
that were mortgaged for Rs. So and also1 that was unencumbered, if she would 
pay off the existing mortgage. ‘This she did, this sum amounting to Rs. 115 with 
interest. 

In 1258 the first detendant wanted to redeem all the land for the original mort- 
gage price, that is, Rs. 525 (including a plot of land net mentined above). 

The plaintiff said that she would not let the land go for less than Rs. 800. 

After one or two ineffectual quarrels he sold 2 thwes of the 4 above mentioned to 
the second defendant, [le said that these 2 ¢thaes were not included in the amount 
mortgaged. : 

‘The most important is the extract from the thugyi’s register of transfers, which 
shows the mortgage clearly enough. ‘Then there is said to have been a mortgage 
deed drawn up, which is alleged to have been destroyed by fire, Of this there is 
evidence that plaintifi’s house has been destroyed by fire lately, And the Myoék 
has admitted secondary evidence of the contents of the deed. 

‘The only point taken on appeal is that the deed was not registered and therefore 
could not have been put in as evidence if it were produced, and still more, would 
this exclude secondary evidence of its contents. But this point talls to the ground 
as the deed was executed before ist January 1896, when the Registration Regu- 
lation was introduced into Mandalay District as a whole. 

Appeal dismissed wish costs. . . 

Held,—that claims to the ownership or pessession ot any State land are cogniz~ 
able by Revenue Courts only under section 52 (2) (ii) of the Upper Burma Land 
and Revenue Regulation and not by Civil Courts. 

Reference :—2, U. B. R., 1897—190!, page 207. 

It is not seriously contended that the first objection in appeals 
namely, that the suit is barred in the Civil Courts by section 53 (2) 
{ii) of the Land and Revenue Regulation, is invalid. 

The land in dispute is admittedly State and the suit is brought to 
obtain possession of it, and such a suit is expressly excluded from 
the jurisdiction of the Civil Courts by the clause referred to. 

This has already been laid down as an established provision of law 
in the case of Tha Aungyv. San Ke,* and that ruling cannot ap- 
parently be challenged. 

The matter came up again in Civil Appeal No. 192 of 1897, when 
the question was considered whether it could be arranged that the 
Civil Courts should investigate such cases and come to a finding as to 
the facts and the rights of the parties inter se, leaving it to the 











* Page 207. 


jutk Second 
Appeat No, 220 
of 2898. 
Furne 
gang, 


——oe 


Mavireg Nux 
vw, 
Ma Mi, 


210 UPPER BURMA RULINGS. [1897— 


Civil Procedure—t1. 


Revenue Courts to accept and act upon such finding as they might sce 
fit, but it was not found feasible to determine that this plan might be 
pursued. 

A copy of the orders passed in that case will be attached to this 
judgment to let the District Court understand the position more fully. 

It would appear from the diary sheet that the Revenue Courts were 
in fact moved in the first instance in the present case, and that the 
Collector held that ‘he claim should be investigated by a Civil Court. 

This was very unfortunate for the parties, 

In order that all the expense and trouble they have undergone may 
not be thrown away, I can only suggest that the proceedings of the 
case in the Civil Court may be made such use of as is possible by the 
Revenue authorities, and that the question of a refund of the court 
fees paid in excess of those required in Revenue proceedings may be 
considered. 

The bar of jurisdiction being clear, the decree of the Courts below 
must be reversed and the suit dismissed with costs. 





Fudgment in Civil Appeal No. 192 of 1897, 

\t appears doubtful whether it would always be an advantage for parties in cases 
of this kind to go to a Civil Court. 

The question of expense has to be considered. 

If both parties wished a trial by a Civil Court merely for the purpose of setting 
questions of law or fact between them, and if the Revenue authorities agreed to 
accept the findinss on such questions in order to save the trouble of a Revenue en+ 
quiry, the agreement would probably be convenient and might work admirably. 

Ou the other hand, however, if the Civil Courts were to make declarations which 
might be disregarded or not by the Revenue Officers at their pleasure, an unseem- 
jy spectacle of conflict of opinion might be presented. 

There was no sudstantiul doubt in the matter in my mind, but a reterence to the 
District‘Julge was made asa useful precaution to guard ayainst any consider- 
ations being overlooked. 

If the question of making a declaratory decree isto be raised at all for decision, 
it must come up insome other suit dilferently framecl. 

In the present case it can only be discussed as above, and the matter can be 
carried no further. 

The ruling in the case already referred to (Tha Aung v. San Ke*) must be fol- 
lowed in this case. which is indistinguishable on this pvint, and the decree of the 
Court of Kirst Appeal must be reversed with costs, on the ground of the bar 
to the suicin the Civil Courts opposed by section 53 of the Land and Revenue 


Regulation, 
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Before 11, Thirkell White, I2sq., C.-L. 
. MAUNG KE vo MAUNG PO NI. 

My. i. Mf. Litter—for appellant. | Mr. &. C. F. Swinhoe—for respondent. 
Civil Procedure Code—Cinil Courts to be guided by decision of Revenue authori« 
ties in deciding guestion whether land ts State land, 

‘The appellant sued to eject the respondent from certain land which the latter 
held as |iis tenant. The Court ot First Instince held that the land was State 
Jand, but decided also on the merits that the respondent had bougst the Jand from 
the appellant. The Lower Appellate Court confirmed this decision. 

fleid,—~that the Court of First Instance shwuld have tried and decided the issue 
whether the land was State land and that its decision shuuld have been based on 
the view taken by the Revenue authorities. 

References -— 

2, U. B. R., 1897—rI901, page 207. 
2, U. B, R., 1897-1901, page 209. 

JHE appellant, who was the plaintiff in the original suit, sued to 
eject the respondent from certain land which it was alleged, the 
defendant held as the plaintiffs tenant. 

The Court of First Ins-ance held that the land was State land, but 
decided also on the merits that the defendant had bought the land 
from the plaintiff. The Lower Appellate Court confirmed this de- 
cision. On the finding that the Jand was State land, the ( ourt of First 
Instance should have dismissed the suit in accordance with the rulings 
of this Court in the cases of Tha Aung v. San Ke* and Maung Nut v. 
Ma Mit This point was raised at the hearing of the appeal and, 
as it went to the root of the matter, I referred to the Lower Appellate 
Court for trial of the issue whether the land in dispute was State land 
or not, 

In re-submitting the proceedings, with his finding on this issue, the 
learned District Judge has suggested a doubt whether the issue is 
one which can prope ly be tried by a Civil Court. Ina certain view 
of the matter, a Civil Court cannot d cide whether any land is State 
Jand or not, that is wh: ther it ought to be a State land. The decision 
of this point is left to the Kevenue authorities and their decisions 
cannot be qustioned by the Civil Courts. But from another point of 
view the question is one which Civil Courts must decide. 

The plea that the land in dispute is State land, if rsised in any suit 
isa plea in bar of jurisuiction and, when it is raised, the Court 
must adjudicate on it. It is for the Civil Courts to decide questions 
as to their own jurisdiction. But the only question which the Court 
should consider is whether the land is recognized as such by the 
Revenue authorities. The status of the land as determined by the 
Revenue authorities should be ascertained and the Court should be 
bound by their decision. It is for the parties to pursue the matter 
further in Revenue Courts if they think fit. 
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in the present case, the land is proved to be entered in the thugyi’s 
register as State land, and that is, 1 think sufficient authority for 
holding that for the purposes of this suit the land is State land. {f 
either party is of opinion that the land is not State land, he can take 
such action as may be permissible in the Revenue Courts, 

On the ground that the suit should have been dismissed when the 
Court of First Instance found the land to be State land, I am of 
opinion that this appeal must fail, ‘The appeal is therefore dismissed 
with costs. 
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Before G. W. Shaw, Esq. 
MA MO YWA wv. MAUNG LU THA aspj MAUNG PO SAN. 
Mr. Ba Okn—for appellant. — | Mr. C. G, S. Pillay—for respondents. 


Suit for value of trees standing on land may not be substantially in issue ina 


suit for ownership of land—Customs as regards standing crops and trees on 
land. 


Plaintiff-appelant sued for the value of 110 ¢avi trees standing on certain land 
which, in a suit between ber deceased husband, Tha Dun, as defendant and the 
defendants-respondents as plaintiffs, the latter had been allowed to redeem, 
Rupees 170 was the value claimed and a futher sum of Rs. 105 wasclaimed as com- 
pensation for the censtruction of an irrigation weir. The Court of Firs; Instance 
dismissed the suit under sections 13 and 43, Civil Procedure Code, tut in appeal 
with respect to the ¢a7v# trees the Lower Appellate Court held that the suit was not 
barred and remanded i: for the trial of certain issues framed ‘I'he Court of Fist 
Instance found on these issues that the trees were planted by plaintiff-ippellant 
while the land was in her possession under mortgage, that they were worth Rs. 160, 
and that by custom and the law of the Diammathats she was entitled to half their 
value, or Rs.80. The Lower Appellate Court concurred in these finuings and gave 
plaintiff-appellant a decree accordingly. She preferred a second azpeal with res- 
pect to the hali not allowed her by the Lower Courts. The defendants-resp: ndents 
filed objections with respect to the half allowed to plaintiff-appellant and also 
alleged that the suit was barred under sections 13, 43 and 244, Civil Procedure Code. 
Possession of the land was given in execution to defendants-respondents and the 
present suit arose out of defendants-respondents objecting to plaintifl-appeliant 
afterwards pruning the tav7 trees. 

Pointed out— that as an ordinary rule standing crops go with the land. But in 
parts of Burma at least it is recognized that trees, and especially tarz trees, fre- 
quently belong to a different person from the owner of the land and the custem has 
to be proved. 

Held—that the matter in issue, namely, the ownership of the éavz trees, was not 
substantially in issue in the previous suit, though the parties were the same, 
within the meaning of section 13, Civil Procedure Code. It was not alleged by one 
party nor admitted or denied by the other. Section 43 was inapplicable. Plaintiff- 
appellant was not bound to raise the claim for the value of the trees in the execu 
tion proceedings. The evidence showed that trees might belong to a person dif- 
ferent from the owner of theland. Section 244 therefore did not apply. 

References :— 

2, U, B. R., 1892—1896, page 548. 
—— 1897——I901, page 286. 
—_—_—_ —- page 360, 
Civil appeal, 254 of 1898. 
~~ - =~ 169 of 1899. 

— 212 of 1900. 

LL. R., 13 W. R., Civil, page 1oq. 

PLAINTIFF-APPELLANT sued for the value of rio ¢ar7 trees standing 
oncertain land which, ina suit between her deceased husband, Tha 
Dun, as defendant and the defendants-respondents as plaintiffs, the 
latter had been allowed to redeem. Rupees 170 was the vaue claime 
ed and a further sum of Rs. 105 was claimed as compensation for the 
construction of an irrigation weir. The Court of First Instance dis. 
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Ma Mo Ywa Missed the suit under sections 13 and 43, Civil Procedure Cole, but 
2 in appeal with respect to the ¢arz trees the Lower Appellate Court 
Mavne Lu Tuy held that the suit was not barred and remanded it for the trial of cer- 
idle ara tain issues framed. The Court of First Instance found on-these issues 
that the trees were planted by the plaintiff-appellant while the land 
wasin her possession under mortgage, that they were worth Rs. 160, 
and that by custom and the Law cl the Dkammathats she was entitled 

to half their value, or Rs. 80. 

The Lower Appellate Court concurred in these findings and give 
plaintiff-appellant a decree accordingly. She now prefers this second 
appeal with respect to the half not aliowed her by the Lower Courts. 
Tie defendants-respondents filed objections with respect to the half 
allewed to plaintiff-appellant, and also alleging that the suit was 
barred under sections 13, 43, and 244, Civil Procedure Code, and that 
the Lower Court erred in remanding it for trial. Under scction 561, 
Civil Procedure Code, the objections are in time, 

The following cases have been cited as bearing on the questions for 
decision: Vga Ov. San Ko and another*, Ma Kyaw v. Mi Thwe 
and others,t Nga Chuv. Nga Ya,j Mi Shwe v. Mi Tok,§ Nga Saing 
Gyt v. Ya Se and another,|| Shwe On and another v. Mi Zanu,J and 
Shtrajdee Pramanick and others v. Lman Buksh Brswas.** These 
rulings make it clear that as an ordinary rule standing crops go with 
the land. Butia parts of Burma at least it is recognized that trees 
and especially ¢erz trees, frequently belong to a different person from 
the owner of the land and the custom has to be proved. In the pre- 
sent case the suit for redemption made no mention whatever of the trees 
on the land except in a note on the map attached to the plaint (which 
purports to be signed by a court surveyor) (cocpoc(go}S:06q2) to the 
effect that there are 110 ¢arz trees on the land. The defence was that 
the land was not liable to redemption, because it had been sold out- 
right and not mortgaged. Possession of the land was given in execu- 
tion, and the present suit arose out of defendants-respondents object- 
ing to the plaintiff-appellant afterwards pruning the ¢aré trees. 

I concur in the view taken by the Lower Appellate Court that the 
matter here in issue vzz.,the ownership of the ¢avz trees, was not 
directly and substantially in issue in the previous suit, though the parties 
were the same, within the meaning of section13. It was not “ alleged 
by one party ’—the surveyor’s note about the trees cannot be taken as 
anallegation by the plaintiff (present defendant-respondent)—nor “ ad- 
mitted or denied” by the other. Inthe circumstances the defendants’ 


*2,U. B. R. (1892-1896), page 548. 

page 286. 

~— page 360. 

§ Civil Appeal, No. 254 of 1898 of this Court (unpublished). 
ll —No. 169 of 1899 {unpublished}. 

| ———.——-No. 212 of 1900 (uripublished). 

** 13, Weekly Reporter, Civil, page 104. 
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(present plaintiff-appellanUs i:usband’s) omission to refer to the trees Ma si Ywa 
at all ia his written statement cannot be held to be an admission, 
Neither do 1 think that the plaint, being worded as it was, and the Mavne | Lu Tea 
defence being what it was, the claim for ‘the trees ought to have been 
made in the defendant’s (Tha Dun’s) defencs. Section 43 is manifestly 
applicable. Again I fail to see that the plaintiff-appellant was bound 
to raisc the claim for the value of the trees in the execution proceedings. 
The evidence shows that trees may belong to a person different from 
the owner. Section 244 therefore does not “apply. 
The only witnesses examined on the p»int are not in agreement as 
to the custom with respect to the share if any to which the owner of 
the trees is entitled in circumstances such as the present. The witness 
lcast favourable to plaintifl-appcllant says she is entitled to half and 
this witness has been followed by the courts below. As the witness 
was produced by the plaintiff-appellant I do not think she can complain 
of the finding on this point. The defendants-respondents produced no 
evidence, so ‘they cannot complain either. The appeal is dismissed 
with costs and the objections are also dismissed. 


Ciotl Appeal 
No. 262 of 
2896. 
February. 
8th 


mere 


216 UPPER BURMA RULINGS. [1897— 


— or Se renee ere Ce a 








Civil Procedure—16 





Civil Precedure—-16, 


Defore G. D. Burgess, Esq. CSA, 
MA TOK anv rour orners v, VILLIAPPA CHETTY. 

Mr. A. N. Hivjee—for appellant. | Mr. C. G. S. Pillay—for respondent, 
Civil Procedure Code,'ss. 16 (7), §7 (6), 280, 281, 282, 283-—Furisdictions of Court— 

Return of ploiut to be presented tothe proper Court—Removal of attachment 

Regular sutt. 

The plaintiff-respondent having obtained a decree for money in one district at-- 
tached certain immoveable property in another as belonging to the judgment-deb‘or. 
The judgment-debtor having died, the deiendant-appellants intervened and had the 
attachment removed. The plaintiff brought a regular suit fcr a declaration of his 
right to attach, and presented a plaint in a court of the second district, by which it 
was refused and retuned for presentation inthe first district. The suit was then 
laid in the Court of the first district which had granted the original decree and 
transferred it to vie second district for execution, and was decided in favour of 
plaintiff both in that Court and in District ‘Court in appeal. The defendants. 
then brought this second appeal. 

Hleld—that a suit instituted under section 783, Civil Procedure Code, to 
establish a right to immoveable property must be brought in the Court within the 
local limits of which the and is situate in accordance with clause (cd) of section 16, 
The principle of local jurisdiction with respect to questions concerning immove- 
able property is nut a mere technical rule of precedure, but is a fundamental mat- 
ter of general importance. Objections to jurisdiction cannot be passed cver, and 
they can be taken at any stage of the suit. Even if section 7 of the Civil Courts 
Regulation, by which regluation the Civil Procedure Code was introduced into 
Upper Burma, would bring the present case under the Civil Justice Reyulation 
{which i. was found as a fact it did not), it would still not follow as a consequence 
that the suit:could be instituted in a district where the property was not situated. 
The umnissien of provisions as to lacal jurisdiction in the Civil Justice Regulation 
never prevented the ordinary rules on the subject from being observed, such rules 
being in practice the same as ifthe Civil Procedure Code had been the preseribed 


guide in such matters. 


References :— ; ; 
O’Kinealy’s Code of Civil Procedure, section 16. 


8, Time’s L, R., 369. 
61, L. J. R., Q. B., 663. 

63, L. J. R., QO. B. H. L. 70 (894). 
I. L. R., 20 Bom., 86. 

1. LL R,, 13 Cal, 162. 

THIS second appeal is on the single ground-— 

“ That the Lower Courts have erred in holding that the Subdivisional Court at 
Myingyan had jurisdiction in a suit declaring the right to attach immoveable pro< 
perty in Sagaing district,” 

The piaint 1s headed— 

“Suit for declaration that plaintiff has a right to attach the properties as per 
list attached in execution of a decree obtained against Ma Ku” 
and although dated the 13th April 1895, was presented the Court of 
the Subdivisional Judge, Myinmu, on the 5th December 1895. 

The list attached to the plaint specified certain parcels of land and: 


some moveable property-—a boat and cattle. 

The moveable property is not referred to in the appeal. 

The first three paragraphs of the plaint, which were admitted by the 
defendants, are— : 

(1) That, in execution of a decree for Rs. 1,257-8-0 obtained against Ma Ku in 
Civil Suit No. §1 of 1894 in the Court of the Subdivisional Judge, Myingyan, plaine 
tiff attached the properties in the list (A) appended as belonging the judgment: 
debwr Ma Ku, 
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“(2) That on the roth day of January 1895, the Township Court, Kyaukyit 
/Sagaing district), removed the attachment on the application of the defendants. 

(3) That, on application to the District Judge at Sagaing Civil Revision No. 
4 of 1895, plaintiff was ordered to bring a regular suit to establish his right to attach 
the said properties.” 

And the plaint goes on to allege that a division of property before 
the death of Ma Ku, the mother of defendants, was made to defeat 
creditors, and that any way defendants as heirs of their mother were 
liable under Buddhist law for her debts, or at least were liable for 
her debts to the extent of the assets left by deceased. 

The Subdivisional Judge, Myainmu, Sagaing district, declined to 
entertain the suit and passed an order in which he said— 

“T am of opinion that it should be filed in the Court of the Subdivisional Judge, 
Myingyan, where the original suit was presented anda decree obtained. The 
judgment-debtor, Ma Ku, was a resident of Mvingyan, and the property she was 
supposed to be owner of is situate in Kyaukyit township (Sagaing district). In 
execution of decree this property was attached, but the Township (Couct) removed 
the warrant of attachment as it was then in the possession of others. As the war- 
rant of attachment was issued by the Court of the Subdivisional Judge, Myingyan, 
the plaintiff should establish his right to attach the said property in the Court of 
First Instance ard not in this Court,” 

This was on the 5th December 1895, and the plaint was presented 
inthe Court of the Subdivisional Judge, Myingyan, on the and of 
January 1890. : 

That Court gave a decree in favour of plaintiff on the 8th of August 
1986. 

The defendants appealed to the District Court, which upheld the 
-decision against them but reduced the amount of interest held liable 
to attachment from the whole to three-fourths of real estate left by 
the deceased judgment-debtor Ma Ku. 

From this decree of the Lower Appellate Court, the date of which 
is the 2nd December 189% the present second appeal has been pre- 
‘ferred. 

The question of jurisdiction was not at first raised in the Court of 
Virst Instance and is not among the issues which were framed, but it 
is mentioned ina written statement or argument filed on the 6th of 
August, The Court of First Instance, however, took no notice of the 
objection but was content to accept the case as it had been trans- 
ferred to it. 

The memorandum in first appeal does not specifically refer to sec- 
tion 16 of the Court of Civil Frocedure, but it makes the matter of 
jurisdiction one of the grounds of appeal, and the question was fully 

argued in the District Court as appears from its judgment, which was 
as follows :—— 

Valliappa Chetty sued — 

(1) Maung San Kun, (2) Ma Ku, 
(3} Maung So Bén, ; 
‘tor Rs. 1,257-8-0, being the principal and interest on a promissory note signed and 
" sexecuted by them on 15th October 1893, at Myingyan. In Civil Regular No, 151 
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of 1894, Subdivisional Judge’s Court, the Chetty got a decree. The Chetty then 
got the decree transferred to the Court of the District Judge, Sagaing, for execution, 
and execution was effected by the Township Judge of Kyaukyit by the attachment 
of property (immoveable) alleged to belong to Ma Ku, The children of Ma Ku, 
Ma Ték, Ma Po Mé, Ma Kaung Kywé, Ma Hla Mz, Ma Nyein, then successively 
applied for the removal of attachment. 

“The question of jurisdiction as to where the regular suit should be instituted 
against the children of Ma Ku, thencame up and the District Judge, Sagaing, in 
Revision 4 of 1895, laicl down that thesuit against the persons who applied for the 
removal should be brought in this district. 

“ A regular suit under section 283 resulted inthe Court of the Subdivisional Judge, 
Myingyan, No.1 of 1896, and the Chetty got a decree, and it was held that the land 
is liable to attachment in execution of the decree gained in the original suit over 
the promissory note which Ma Ku signed and executed, The children now appeal 
from the decree of the Lower Court, The advocate first argues that the Lower 
Court had no jurisdiction, as the land in question lies in Sagaing, Section 16 pro- 
vides for the Lower Court’s action. The parties all reside in the district ; and as the 
District Judge, Sagaing, has held that the suit should not be instituted in that dis- 
trict, it is obvious that, if it is not instituted in this district, it cannct be heard at 
all. The Lower Court had jurisdiction. ; 

“ Regarding the stamp_on the pliint in the I.ower Court, proprietary right to.the 
land is not claimed and the suit falls under Schedule II, Article 7 (iii), and not 
under section 7 (c). 

“The Chetty has already paid his stamps for hearing of the suit for the value of 
the promissory note, and what he asks for now is that certain lands should be 
attached, being attachable to pay the decree he holds, A stamp fee of Rs. 10 is 
correct in this case. 

«The appellants argue that the children of Ma Ku were wrongly joined as defend- 
ants ; but asthey individually and collectively succeeded in getling the execution 
erder removed I fail to see who else the Chetty could sue as defendants under 
section 283. The land in question belonged to the husband of Ma Ku and came 
into possession of his widow, who, whilst possessing the land, signed and executed a 
prumissory note for Rs. 1,000 and interest en-—Octaber reth, 1893. 

* She gave theland away to her children by deed of gilt on ~July 23rd, 1894. 

* She herself was sued for the debt (promissory note)—August 15th, 1894. 

“« She died—April 4th, 1895. 

“ Ma Ku had legally a three-fourths share only in the lands left her by her hus- 
band, and her children own the other quarter, 

“ Regarding the three-fourths share owned by Ma Ku, shecontracted a debt and 
a few days before being sued she gave away her property by a deed of gift to her 
children. 

“* Apart from deed of gift the three-fourths share would naturally come to the 
children. 1 

“T find that the Chetty has a right to attach three-quarters of the land which was 
in Ma Ku’s possession and which she received from her husband. The other 
quarter belonged tothe children or should have done so, and the children, as 
regards the quarter share, cannot be held responsible for the mother’s debt. ~ 

“ I modify the decree of the Lower Court accordingly, Appellants to bear costs 
of appeal.” . ; 

Section 16 of the Code of Civil Procedure provides that a suit 
“shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate ’’ when ibe suit is (clause d@) “ for 
the determination of any other right to or interest in immoveable pro- 
perty than those specified in the foregoing three clauses, namely, 
recovery, partition, and foreclosure of redemption of a'mortgage.’ 
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Neither of the learned advocates in this appeal has been able to 
adduce any case: beyond those collected in the notes to the section 
in Mr. Justice O’Kinealy’s edition of the Code, and none of these is 
quite in point in the present instance. 

It is suggested that this case is to some extent analogous to some 
of the authorities cited in connection with the proviso to the section, 
but the proviso applics only when the relief sought can be entirely 
obtained through the personal obedience of the defendant, so that it 
has nothing to do with the present action. 

Section 283 of the Code, under which the suit was instituted, gives 
liberty to bring such an action tothe party against whom an order 
has been passed under sections 280, 281 or 282 for the purpose of 
establishing “the right which he claims to the property in dispute” 
and section 16 uses the same word “right” with the wide and com- 
prehensive words “any other.” On the plain construction of lan- 
guage of this sort, and in the absence of any authority to the contrary, 
it must be held that sucha suit as the present cught to have been 
brought in the Court within the local Jimits of which the land is situated, 
that is, in the Court of lowest competent jurisdiction in the Sagaing 
district. 

The principle of local jurisdiction with respect to questions con- 

cerning immove- 


DeSouza v, British South Africa Co., 8 Times, L.R. 369. - alte property is - 


The British South Africa . ve The Companhia . 
Mo Cacia: L. rR Oe 663; 63 L. ih, Q. & nota mere tecl- 
H. L. 90 (1894), nical rule of pro- 

cedure, but is 
a fundamental matter of general importance. Objections to jurisdic- 

20 Bombay, 86, tion cannot be passed over, and they can be taken 
at any stage of the suit. 

Here the objection, if not raised at the very beginning of the pro- 
ceedings, was taken before the Court of First Instance at one of the 
hearings of the case and before the case was decided, so that it was 
early enough. What the plaintiff should of course have done was to 
appeal against the order of the Subdivisional Judge of Myinmu, and, 
if the District Judge of Sagaing had previously taken an erroneous 
view of the law, he could, if necessary, have come up to higher autho- 
rity. 

tt has been suggested in the argument that as this suit was insti- 
tuted before the Code of Civil Procedure came into force in Upper 
Burma, section 16 of that Code would notbe applicable, and that 
there was no similar section in the Civil Justice Regulation, the 
enactment preceding the Code. But, if section 7 of the Civil Courts 
Regulation, by which regulation the Civil] Procedure Code was intro- 
duced, would bring the case under the Civil Justice Regulation, it 
would still not follow as a consequence that the suit could be instituted 
in a district where the property was not situated. 
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The omission of provisions as to local jurisdiction in the Civil 
Justice Regulation never prevented the ordinary rules on the subject 
from being observed, such rules being in mractice the same as if the 
Code had been the prescribed guide in such matters, with some ex- 
ceptions in regard to pecuniary limits of jurisdiction which are not 
material for present purposes, J am not aware of any instance in 
which a suit which under the Code would have to be brought in one 
district has been suffered under the Regulation to be brought in 
another, nor has the learned advocate for respondent professed to be 
able to bring any such instance to notice. Virtually the law then 
was the same as it isnow ina matter of jurisdiction such as this. It 
is especially appropriate that there should be no difference of law in 
this case considering that the original proceedings were conducted 
under the provisions of the Civil Procedure Code relating to interven_ 
tion for the removal of attachment to which there were no correspond 
ing provisions in the Civil Justice Regulation. 

But, in fact, section 7 of the Civil Courts Regulation saves from 
being affected by the new provisions only suits instituted before the- 
Ist of January 1896, whereas this suit was not instituted in the Sub- 
divisional Court, Myingvan, till the and January 1896. 

It is unfortunate that the plaintiff-respondent should be put to 
further expense and delay'in the assertion of his claims, but there 
doesnot appear to be any way of helping it consistently with the 
maintenance of settled principles of procedure. 

Section 57 (4) of the Civil Procedure Code provides that the plaint 
shall be returned to be presented to the proper Court— 

‘if in a suit relating to immoveable property, but not coming under the proviso 
to section 16, it appears that no part of such property is situate within the local 
limits of the jurisdiction of the Court to which the plaint is presented,” 

The decree of the Courts below must therefore be set aside in so 
far as it affects the immoveable property in suit, 

The judgment and decree of the Lower Appellate Court mention 
the land only and do not refer to the moveable property, perhaps by 
oversight, and in second appeal the matter of the moveable property 
is not touched upon. Consequently the respondent-plaintiff is entitled 
to retain the benefit of the decree to the extent to which it goes in 
respect of the moveable property, that part of the o-iginal decree not 
being under appeal. 

The Lower Appellate Court has decided tiat for the purpose of 
court-fee valuation the suit falls under Article 17 (iti) of the second 
schedule of the Court Fees Act, but has quoted no authority ia support 
of this view. There is a divergency of opinion on the subject in the 
High Courts of India, and reasons should have been given for the 
decision arrived at by the Court below. But in con- 
sequence of the manner in which the case has now 
to be disposed of, itdoes not seem necessary for this Court to deal 
with the question under section 12 {ii) of the Court Fees Act, since 


13, Calcutta, 16a. 


7901.| UPPER BURMA RULINGS. 221 


Civil Procedure—r6, 


a rer can 








the point can be properly considered when the plaintiff's action is 
brought in the right Court. 

Accordingly the decree of the Courts below is set aside in regard 
to the immoveable property in suit, and it is ordered instead thereof 
that the plaint be returned to the plaintiff for presentation in the 
proper Court. 

This order is, however, subject to the condition that the plaintiff 
furnish a duplicate plaint upon the proper court-fee stamp to cover 
the proceedings in so far as they relate 10 the moveable property. 
The plans of the immoveable property, the preparation of which 
seems to have been the main cause of delay in the disposal of the 
original suit, should also be returned to the plaintiff with the other 
papers pertaining to this part of the case. 

Under the circumstances, the parties will have to pay each their 
own costs in the Court of first Instance, and as the appeal has been 
substantially successful, the costs of both First and second appeals 
‘must Le borne by the respondent. 
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Before G. D. Burgess, Esq., 0.8.1 
MAUNG TU v. MA DAW. 


Mr. H.N. Hirjee—for appellant | Mr. Ba Ohn—for respondent. 


Section 43, Civil Procedure Code, rvad with sections 16 and 19 operates as a bar 
to a suit in which a claim is made toimmoveable property situated ina different 
distvict from that in which a previous surt has been brought on the same cause of 
action for inmoveable property sttuated in the latter district. Therets no vested 
interest tn any course of procedure, and statutes of procedure have immediate force 
unless otherwise expressly provided and the corcumstance that the provisions of 
section 43 were not enacted in the Civil Fustice Regulation does not tmply that 
there was any intention on the part of the legislature that those provisions should 
not take effect at once upon the introduction of the Civil Procedure Code which 
contains them. 

In December 1895 the plaintiff (appellant) brought a suit against the defendant- 
respondent) in the Civil Court of Mandalay, where the Civil Procedure Code was 
in force for certain immoveable property situated in that district. 1o November 
4896 he again sucd the same defendant on the sume cause of action in the Sub« 
divisional Court, Kyaukse, for «ther immoveable property situated within the juris- 
diction of that Court, In the interval the Civil procedure Code had been extend- 
ed to Upper Burma generally in supersession of the Civil Justice Regulation which 
was previously in force. The Subdivisional Court dismissed plaintiff's suit as 
barred under section 47, Civil Procedure Code, holding that plaintiff was bound to 
include his whole claim in the original suit. On appeal the District Court con+ 
firmed the decree on the same ground, 

In second appeal two questions were argued on plaintiff's behall, One was 
whether section 43, Civil Procedure Code, read in conjunction with sections 16 and 
19, was a bar to a suit in which a claim was made lo immoveable property situat-- 
ed in a different district from that in whicha previous suit had been brought on 
the same cause of action for immoveable property situate in the latter district. 

Held—on this question that if section 43, Civil Procedure Code, was applic- 
able in the case, it operated asa bar to the suit. Section 43 was the controlling 
section. The provisions of sections 16 and 19 were merely meant to lay down what 
was to be done when immoveable property was the subject of the suit, and how 
the difficulty of such property being situated in different jurisdictions was to be 
met. When such an event happened the plaintiff was allowed to consult his own: 
convenience in the choice of a Court to sue in provided such Court was competent to 
try the action, and some of the property was within the jurisdiction of such Court. 
But when he had selected the Ccurt, section 43 stepped in and obliged him to 
bring his suit for the whole claim on pain of being debarred from suing hereafter 
for anything left out. 

The second question was whether section 43 was applicable ander the peculiar 
circumstances of the case, and these were that, when the original suit was brought 
the Civil Procedure Code had not been extended to the whole of Upper Burma,. 
but was in force only in the local jurisdiction of the Court in which that suit was 
instituted. When the second action was brought the Code was in force throug hout 
Upper Burma'generally. Before that time the place of the Code was taken by the 
Civil Justice Regulation. 

instar ser ast nisi In the regulation there was no section corresponding to sec- 
fiat ' tion 43, Civil Procedure Code, and it had been held that the 
rule could not properly be read into the Regulation. 








*Not reprinted. 
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It was contended accordingly that the plaintiff ought not to be deprived of any 
advantage which he would have enjoyed but for the introduction of the Code. 
This argument implicd that the plaintiff had a vested right to split his claim. 


Held—that section 43 was applicable. It did not appear to be the intention of the 
legisllure to restrict the operation of section 43 in any particular way, and the 
previous indulgence allowed was merely temporary and precarious and advantage 
oult to have been taken of it before it ceased. The restriction upon the retro- 
spective operation of statutes of procedure was confined to the protection of vested 
rights and of completed transactions, where nothing could have been done to avoid 
the consequences of the change of law. It did not appear that the present case 
should be deemed to be of such anature. It was in the interests of public policy 
that litigation should be confined within reasonable bounds and should be limited 
to what was actually necessary, and it was an established principle of justice that 
aman should not be exposed to vexation over and over again for the same matter. 
and the sphtting of demands was a violaticn of these principles, 

Lleld further—that if equitable grounds were to be considered, the plaintiff 
had put himself cut of court by deliberately selecting the jurisdictions in which 
section 43, Civil Procedure Code, was applicable at the time, thereby giving defen- 
dant a title to the personal protection afforded by the section. 


References :— 

Att-Gen, # Theobald, 242 8. B., 557. 

I. LR. 11 Bom., H. C., 027. 

6 Bom., 26. 
~ 7 Bom., 182—272. 
Broom’s Legal Maxims, pages 28 and 29 (sixth edition.) 
Circular 43 (Civil) of 1894 (not reprinted). 
Costa Rica #. Exlanger, 3 Ch. D., 69. 
I. L. R., 3 Mad. H. C., 376. 
Maxwell on Statutes, Chapter VIII, section 1V 
Singer v. Hassorn, 50 L. T., 326. 
Il, W.,R. 149. 
Ill, W. R., 25. 
XIV, W. R,, 253. 
Wright v. Hale, 30 L. J., Ex. go. 

Tus second appeal is against a decree confirmed in first appeal by 
which the plaintiff's suit was dismissed as barred under section 43, 
Civil Procedure Code. 

The Lower Appellate Court says in its judgment— 

In December 1895 the present appellant sued the present respondent in tne Dis- 
trict Court of Mandalay for half share of property ; that property was part and 
parcel of the p.operty nowsued for, But in the suitin the Mandalay the appellant 
relinquished at his own risk to sue for the share he now claims. 

When the respondent brought his suit in Mandalay the Civil Procedure was in 
force, and under the provision of section 43 he was bound to include the whole -of 
his claim in that one suit. ; 

He failed to do so at his own risk. For the appellant his advocate has relied on: 
the following rulings :— oe 

Bombay, page 272, Hari Narayan Brahme v, Gampatrav Daji, and 
Madras, page 376, Subba Rau v. Rama Rau. 
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The I-tter of these rulings does not apply at allas the Original Court in that 
case was a Court with specially limited jurisdiction ; the former case, if anything 
is in favour of respondent. For the respondent the following cases have been 
cited :-— 

Weekly Reporter, Volume I, page 149, Volume ILI, page 25, and Volume 
XIV, page 253. ; 

These rulings are very distinct «nd clearly bar any plaintiff from splitting up 
his suit into parts. ; - 

Therefore I think that as the Civil Procedure Code was in force in Mandalay 
and the plaintiff in his first suit failed to include the whole of his claims, 1 must 
hold that the appellant Maung Tu be barred from bringing a second suit now. 

The decision of the Lower Court is confirmed and this appeal is dismissed with 


costs. 
The argument ofthe present appeal has gone into two questions. 


The first question is whether section 43, Civil Procedure Code, read in 
conjunction with sections 16 and 19, is a bar to a suit in which a claim 
is made to immoveable property situated ina different district from 
that in which a previous suit has been brought on the same cause of 
action for inmoveable property situate in the latter district. 

In support of the appellant’s contention that there is no bar under 
such circumstances, the case of Subba Rau v. Rama Rau, 3 Mad. 
H. C., 376, has been cited, and also the case at page 272, VII Bom., in 
which the former was referred to. In the latter case the precise point 
dealt with in the former was not decided, but the judgment implies 
that the ruling of the Madras Court was deemed open to question, and 
the general tendency of the decision in the Bombay Court sccms to be 
against the view taken by the other High Court. 

At page 182 of the same volume a case jis to be found in which the 
Bombay Court held a similar opinion as to the effect of section 43. 

The authorities referred to by the District Court are in the same 
direction. The case reported in II W. R., 149, is directly opposed to 
the Madras ruling, and it is particularly strong as it was held that the’ 
corresponding section 7 of the Code of 18sg applied, although there 
were separate acts of dispossession in the two different districts in 
which the land was situated. 

Section 7 of the Code of 1859 said :~ 

“ Every suit shall include the whole of the claim arising out of the 
cause of action,’ while in the present Code the latter part of the sen- 
tence runs “which the plaintiff is entitled to make in respect of the 
cause of action,” and these latter words are, with regard to the indi- 
vidual concerned more compehensive, or atleast explicit than the 
‘language used in the old Code.” 

I see no reason for doubting that section 43 is the controlling section 
and that the provisions of sections 16 and 19 are merely meant to lay 
down what is to be done when immoveable property is the subject’ of 
the suit and how the difficulty of such property being situated in 
different jurisdictions is to be met. When such an event happens the 
‘plaintiff is allowed to consult his own convenience in the choice of a 
Court to sue in, provided such Court is competent to try the action 
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and some of the property ltcs within the jurisdiction of such Court. 
But when he has selected the Court, section 43 steps in and obliges 
him to bring his suit for the whole claim on pain of being debarred 
from suing hereatter for auything left out. : 

On this issue, then, I tind that, if section 43, Civil Procedure Code, is 
applicable in this case, it operates as a bar to the suit. 

The second question is whether section 43 is applicable in the circum- 
stances of this particular case. These circumstances are somewhat 
peculiar. 
When the original suit was brought the Civil Procedure Code had 
not becn extended to the whole of Upper Burma, but it was in force 
in the local jurisdiction of the Court in which that suit was instituted. 
When the second action was brought the Code was in force through- 
out Upper Burma generally. 

Gefore that time the place of the Code was taken by the Civil Jus- 
tice Regulation. 

In the Regulation there was no section corresponding to section 43, 
: Civil Procedure Code, and it was held that the rule 

Circular 43 could not properly be read into the Regulation. It 
oll) ob Rega is contended accordingly that the plaintiff ought not 
to be deprived of an advantage which he would have enjoyed but for 
the introduction of the Code, 

This argument implies that the plaintiff had a vested right to split 

Costa Rica v. his claim. But it has been said “No person has at 
Elanger, 3, Ch. D., vested right in any course of Procedure.” 
6g. 

Wright v. Hale, 


; 30 L. J. Ex. go, 
‘&c., quoted in 


He has only the right of prosecution or defence in 
the manner prescribed for the time being by or for 
the Court in which he sues, and if an Act of Parlia- 


Maxwell on Sta- ment alters the mode of procedure, he has no other 


tutes Chap. VIII, right than to proceed according to the altered mode. 
ae Statutes relating to procedure have retrospective 
effect and apply even to pending proceedings, unless they are exempted 
from the operation of the new law. 


‘ Where the enactment deals with procedure only, unless contrary, 


Sinser v. Has. 48 expressed, the enactment applies to all actions, 
son (1884), so L.T, whether commenced before or after the passing of 
326. the Act.” 

Such statutes may even take away vested rights or rights of that 
nature. 

-“ Tt certainly was considered in many cases that where a person had 
commenced an action he hada vested right, and. 

Att-Gen. % that any subsequent statute ought not to be con- 
Theobald, 243 B a S Z 
D., 57 (1890). strued as retro-active so as to alter that right. 

That is not an invariable rule, and it does not apply 
if the language of the Statute is clear and express.: This appears from 
a good manv authorities, especially those affecting questions of 
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costs, some of which are—/reemay v. Woyes 1 Ad and E338, 
Wright v. Hale C. H. and N. 227, 30 L. J. Ex. 40, Kimbrayyv. Dra- 
per L.R. 3 Q.B., 160, 37 L J. Q. B. 80.” 
In Broom’s Legal Maxims the rule stated is—‘ Thus alterations in 
P procedure have always a retrospective effect, unless 
age 29 6th 
edition, some good reason appears to the contrary so, also 
alterations in the Law with respect to evidence in 
matters both civil and criminal. 

The general rule of construction of statutes is thus expressed under 
the maxim—wNova constitutio futuris formam imponere 
debet non praeterits — Every Statute which takes away 
or impairs a vested right acquired under existing laws, or creates a 
new obligation, imposes a new duty or attaches a new disability in re- 
spect of transactions or considerations already past, must be deemed 
retrospective in its operation and opposed to sound principles of juris- 
prudence. 

Reference has been made to the application of the law of limitation 
in India in this connection. 

In the case in the Bombay H.C. Reports, Volume XI 117, it was 
said :—" But an Act of limitation, being a law of procedure, governs 
all proceedings to which its terms are applicable from the moment of 
its enactment, except so far as its operation is expressly excluded or 
postponed. 

In VI Bom. 26 the court thought that this was somewhat too broadly 
stated, and observed :—“ This general rule must admit of the qualifica- 
tion that when the retrospective application of a Statute of limitation 
would destroy vested rights, or inflict such hardship or injustice as 
could not have been within the contemplation of the Legislature, then 
the Statute is not any more than any other law, to be construed retros- 
pectively.” 

The case in which this qualification of the general rule was applied 
was one in which it was physically impossible for the plaintiffs to 
comply with the requirements of the new law. 

From the quotations made above it is to be seen that the restriction 
upon the retrospective operation of Statutes of procedure is confined 
to the protection of vested rights and of completed transactions where 
nothing could have been done to avoid the consequences of the change 
of law, 2 

It does not appear that the present case should be deemed to be 
of such a nature. 

There was nothing to prevent the inclusion of the whole of the claim 
in the first suit, and on general principle that ought to have been done. 

It is in the interests of public policy that litigation should be con- 


Page 28. 


. fined within reasonable bounds and should be limited to what is 


actually necessary, and it is an established principle of justice that a 
man should not be exposed to vexation over and over again forth: 
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same matter, and the splitting of demands is a violation of these 
principles. 

ft cannot ber suid that there is any inherent right to split a claim 
which ought to-be recognized. 

Under the Civil Justice Regulation it was held not that there was 
any natural right to split claims or that it was a proper thing to do— 
quite the contrary—but that, as the legislature had not put any express 
prohibition to that effect in the Regulation, whereas it has done so in 
other enactiwents, it was probably intended that the courts should not 
be bound to apply a strict rule of the kind ina recently conquered 
province the ignorant population of which could not be expected all 
at once to comprehend or conform to the methods of advanced civiliza- 
tion. 

Thus would be a reasonable indulgence to prevent risk of hardship 
for the time being, but there seems to be no ground for supposing 
that it was meant to prolong such indulgence indefinitely or to oréate 
any vested right or bestow any special perpetual Frivilege in the 
matter, It must have been apparent to every one, and especially to 
lawyers, that the introduction of the Code of Civil Procedure was 
mercly a question of time, and anyone who deferred taking advantage 
-of the greater elasticity of the Regulation while it remained in foree 
did so at his own peril. 

Iam unable to find therefore that there is any vested right in ex- 
istence to which it would be wrong to apply section 43 of the Code. 

But if it were possible to entertain any reasonable doubt on this 
point, it would still be impossible to question the propriety of the 
application of the section in the individual instance, 

The plaintiff had his choice between the Regulation and the Code 
and he deliberately selected the latter as the law to Proceed under, 
It is just, therefore, that he should be bound by the law of his own 
election, 

The protection given by section 43 of the Code is a personal pro- 
tection, and defendant is fully entitled to claim it in al) subsequent 
proceedings whatever form they may take. 

Emphasis is given to the situation by the circumstance that in the 
original action the consequences of bringing it in that shape were made 
quite clear, for it is stated in the Judgment : ‘The claim is for a 
partition of estate within this jurisdiction, a further portion outside 
being not included at plaintiff's own risk.” 

Any equities there ;may bein the case are accordingly with the 
defendant and not with the plaintiff, and on this ground alone jt would 
appear just that the former should have the benefit of section 43. 

But if the legislature had intended to restrict the Operation of 
section 43 in any particular way, it would presumably have expressed 
that intention in distinct terms. Section 3 of the Code itself Saves 
proceedings in cases pending when it came into force. 
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Similarly section 7 of the Civil Courts Regulation, which extended 
the Code to Upper Burma, saves proceedings pending at the beginning 
of the year in which it was passed. 

But it goes no further, and the natural inference is that it was not 
meant to go further. 

The appeal thus fails on all points and must be dismissed with 
costs. 
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Before H. Thivket] White, Esg., C.1.8. 
MA MYA axD TWO GrunRs v. MA MYE. 
Messrs. C. G, S. Plilay and 2. af, D’Silve-_) Mr. H.R. ON. Hirjee~{or respon- 
for appellants. | dent. 
Cixil Procezare gg—Surt for partition of 9 portion of joint property cannot lie, 

In this case the appellant sued on behaif “r herself and her two minor children 
either for the possession of a certain house in the possession of the defendant or for 
a share of it. 

The Lower Court found that the whole estate had not been made the subject- 
matter of the suit and as a partition suit dismissed jt, 

Aleld,—cn the authority of the cases reported in !N4jan Law Reports,12 Calcutta, 
567, 14 Calcutta, 122, and 7 Bombay. 272, that the judgment of the Lower Court 
was crrrect, and that a suit tor partition cannot be brcught unless the whole esiacé 
is brought into the division. 


References :— 

LLR., 2 Cal., 567. 
. t¢ Cal., 122. 
—-_——, 7 Bom., 272. 

IN this case, Ma Mya sued on behalf of herse:. and her two minor 
children, the second and third plaintiffs, either for possession of a cer- 
tain house or for a share of it. The house is in the ptssession of the 
defendant, Ma Mye. 

Ma Mya is the widow of Maung To deceased ; Ma Mya also claims 
to be a widow of Maung To. 

In the Lower Court objection was taken to the frame of the suit on 
the ground that in a suit for partition the whole estate must be made 
the subject-matter of the suit, and that, if this is not done, the suit for 
partition must be dismissed. The learned Judge of the Lower Court 
found that, as a matter of fact, the whole estate had not been brought 
into hotch-pot, and held, in accordance with the ruling in Yogemdra 
Nath Mukerji v.Fogobundhu Mukerji,* that the suit, as a partition 
suit, must be dismissed. 

On behalf of the appellants it was urged that this ruling did mot 
apply to anything but joint family property under Hindu Law. It i's 
true that the above case as well as other cases cited in argument, 
namely, Haridas Sanyal v. Pran Nath Sanyal} and Hart Narayan 
Brahme v. Ganpatrav Dajt{ were concerned with undivided ances- 
tral property under Hindu Law. But the rule is an equitable one and 
it has been followed in a recent unreported case of this Court (Ma 
Amon v. Ma Min,—Civil Appeal No. 105 of 1898. 

On this point I am of opinion that the judgment of the District 
Court is correct and that a suit for partition cannot be brought unless 
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Befove G. D. Burgess, Esq, 0St 0 
(x) MA MWE ZET anp (2) TEIK TIN E 2 MAUNG SAUNG. 


Mr, ALN. Hirjee—for appellants—Mr, Ba Ohn—for respondent. 
Civil Procedure Code, s. §3--When plaint may and should be returned for 
amendment cr amended. 


Action-—for recovery of possession of immoveable property. 

The plaintiffs obtained a decree in the Court of First Instance, at first for the 
value of the land sued for, but subsequently, on review, for the land itself. 

The defendant appealed to the District Court, which, reversed the decree of the 
Court below. 

The first plaintiff at one time mortgaged the land in suit, which the defendant 
redeemed, it was alleged, unknown to the plaintiffs, and the plaintiffs brought 
their action to get the land back. ‘The Lower Appellate Court dismissed the suit 
on the ground that the defendant was in the position of a sub-mortgagee and en- 
titled to be redeemed, with leave to bring a fresh suit for redemption. 

In second appeal it was objected that this order was erroneous, and that the 
plaintiffs ought to be granted relicf in the same suit by making the decree condi- 
tional on payment of the mortgage-debt or otherwise. 

Held—that the Court of Hirst appeal was wrong in thus summarily disposing of 
the case on a_point which had never been raised throughout the trial. 

The plaintiffs had adhered to the cause of action that the defendant had wrong- 
fully interfered with the possession of the land which they had through their mort- 
gagees, though they were willing to pay the mortgage debt, or whatever amount 
they could equitably be held liable for, to the defendant, who had displaced the 
mortgagee. 

A Court can always give a relief short of or less than what is claimed, and sec- 
tion 53, clause (¢), distinctly provides that an amendment, as long as it does not 
alter the character of the suit, may be allowed at any time before judgment, the 
law prohibiting only any such amendment as would change the fundamental cha- 
racter of the suit. An alteration of the reliet does not alter the character of a suit, 

Whether any remedy, and, if so, what, other than the decree passed, could be 
allowed in this case was a question for the Court of First Appeal, which had not 
yet duly considered it. ‘ 

Decree ot the Court below set aside and case remitted for a rehearing of the 
first appeal on the merits. Costs to follow the final result. 


References :— 
I. L. R. 2 All., 669. 
to Bom., 461. 
——-—--13 Bom., 548 (at page 551). 
20 Cal., I (at page 5). 
—_—\Cal., 805 (at page 808). 
zr Mad., 94 {at pages 96 and 97). 
XI.M. 1. A,, 7. 
I. L.R. 12 W. R. 248. 
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Fudsinent af Court of first Instance. 


Turs is a suit brought by the plaintiffs Ma Mwe Zet and Teik Kaun Tin E 
against Maung Saung, deiendant, for Rs. 356, being value of two plots of land 
known as Thamandaw and Ziyindaw lés which were mortgaged by the plaintitfs 
the former field to Maung Shwe Kyaw for Rs, 135 about 15 years ago, and the lat- 
ter to Maung Myaing for Rs, 7o about 5 years ago, and which the plaintifis 
allege were redeemed by the defendant without their knowledge. After examination 
of the parties the following issues were framed :— 

(1) When the land was divided, who got possession of these two particular 
lands? 

{2) Is the documentary evidence produced before the Court genuine or not? - 

(3) Who is in possession o: the last and final order of the Aleutdaw ? 


As regards the first issue, the two witness for the plaintiffs are quite clear in 
their evidence as to these two particular plots of land (Thamandaw and Ziyindaw) 
coming into the pussession of the plaintiffs about 20 years ago, wheres, on the 
other side, the evidence ot the first and second witnesses for the defendant is quite 
unreliable. The dcfendant’s first witness states that in 1203 (Burmese—1841 
English) U Saung made the land known as ‘Phamandaw over to him and his uncle 
to work, At that time (1841) there appears to have been no division of the proper- 
ty between the parties, and if the land was really made over to this witness to 
work, it would have been made-over by U Saung’s father and not by U Saung 
himself. The defendant U Saung is now 67 years of age, and in 1203 (Burmese 
—1841 English) must have been 12 years of age, and it is not likely that at that age 
he himself could have made over the land to the witness to work, The second 
witness of defendant, who was not born in 1203 (Burmese—1$41 English) states 
that in that year the defendant U Saung made over the other piece of land known 
as Ziyinle to his (witness’s) father-in-law to work. The evidence of a man who 
speaks of things when he was not born is totally untrustworthy. 


If anything, these two witnesses have given evidence in favour of the plaintiffs, as 
they both say that in 1230 (Burmese—1868 English, Ma Mwe Zet came and de- 
manded the produce. It was just about that time the property was divided 
between the parties, and gocs to support the plaintiffs’ statement that the lands 
forming the subject of the suit fell to their share. 

As regards issue No, 2, no evidence has been produced on either side to prove the 
documents filed. 


With reference to the third and last issue, as to who is in possession of the last and 
final order of the Hlatdaw, the defendant has in his possession a palm-leaf docu- 
ment which purports to be the decison of elders giving him possession of the lands 
and duly stamped with the peacock seal of the Alutdaw. To prove this he has 
produced a witness (Maung So Hmin), who states he was aclerk in the Burmese 
Taya Yén (Civil Court}. He remembers that in 1247 both parties came and asked 
him permission to have the case decided by Jugyis and not by the Court, and that 
he gave necessary permission and told them, after decision, to bring it to the Court 
to be stamped. 

The decision was duly brought to the Court, and, after permission of the Mlut- 
daw, was copied and stamped with the peacock seal. This witness was only a 
third clerk in the Court, and it is far from possible that the parties would have gone 
to him when there were senior clecks. It is not disputed that cases could be 
referred to the Lugyis for decision, but that such decision, could not be stamped 
with the “ peacock” seal. The Pin twinwun, in whose custody this sale was 
says that it could not be affixed to such decisions. The Kinwun Mingyi, who isa 
witness for defendant, states that they could be so sealed if the permission to have 
the case decided by the fugyzs was granted by the Court, which in this case was 
given by the witness Maung So Hmin (aclerk) and not by the Court. At about the 
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time this document was stamped the /éatdaw wus ina state of great confusion 
owing to the arrival or near arrival of the British in Mandalay, and it would there- 
fore have been a very easy matter for any one employed in the Courts to have 
used the seal stealthily, which, appearsto have been done in this case. This 
witness dacs not know who copied the document, nor docs he know the name of 
the Pin Afwinwiun's nephew from whom the seal was got and the decument 
stumped. Thisis very strange. That this witness is an interested one is proved 
by the fact that he was not summoned by the Court, but has accompanied the 
defendant of his own accord and has also been fed by him. For all these reasons 
his cvidence is untrustworthy. Another point which should have been noted 
earlier in the judgment is that the witnesses for defendant stated that the first 
platntiff, Ma Mwe Zct, came and took possession of the land by force because she 
was a queen of the Hixshe Min (King), but by their own admission the Einshe 
Min Wad died two years prvious io her taking possession of the land, so that she 
could not have had much power then. ‘Phere can be no doubt as to the document 
which defendant relies on being a false one, [nit the name of the second plain- 
tiff appears, but then she was not present when the case was decided by the 
lugyts as she was imprisoned by King Thebaw. Another fishy point in the case 
is that (according to second witness of defendant) in 1247 the defendant U Saung 
came with the first plaintiff's (Ma Mwe Zet) second hushand to the house of this 
witness and said that he had got the lands back by decision of dwgyis. If any 
one should hove accompanied U Saung, it should have beén Ma Mwe Zet. Then 
in cross examination this witness states that he did not know whether the man was 
really her second husband or not. Considering all the circumstances of the case, 
the Court bas come to the conclusion that the evidence of the witnesses for the 
defendant is false, and therefore finds judgment for the plaintiffs for the full amount 
sued for, namely, Rs, 350, together with costs in full. 


Fudgment tu First Appeal. 


Ma Me Zet, the plaintiff inthe Lower Court, sues the defendant for two pieces 
of land which she calls Thamandaw and Ziyindaw, but as she has filed only one 
map or plan showing six fields | have called on her toexplain which is which, 
She says the two large fields are called Phamandaw andthe four small fields 
Ziyindaw, 

She alleges that the land was land belonging to her father Maung Yan Thin 
and on his death, ona division of the lands, the aboven:med six fields fell to her 
lot, U Saung. ! conclude, getting other fields ashis share, 


That about five years ago, as recorded in the first examination by Mr. Barrett, 
she mortgaged the Ziyindaw land to Maung Myaing for Rs. 70, which would 
make it in about 1253; but ona second examination, at the latter part she said 
it was mortgaged in 1246, and the Thamandaw land to Maung Shwe Kyaw about 
15 years ago, which would be 1234, the same date as in her second statement. 

That after being mortgaged by herto Maung Myaing and Shwe Kyaw in 1246 
and 1234 respectively, they were subsequently redeemed by U Saung. “When they 
were redeemed she does not know, as they were redeemed, she alleges, without 
her knowledge. And she now sues to recover the land, that is, for possession. 
But asthe plaintiff acknowledges having mortgaged the land, she cannot have 
possession, until she has repaid the money she obtained by mortgaging the land 
to the mortgagees, or, as they are both alleged to be dead, to their heirs, or to the 
defendant as sub-mortgagee;that isto say, defendant, according to plaintiff's 
version, in redeeming theland without any real right, virtually has only title 
of a sub-mortgagee, and plaintiff’s petition should therefore nave been to claim the 
right of pees i Ae land from the defendant on payment of either the sum that 
she mortgaged tht land for, or for the sum that defendant paid to redeem it. 

But plaintiff has not done so, she, instead of claiming the right to redeem her own 
land, which she admits she mortgaged, applies to be given possession of the land 
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without any payment at all. This she palpably has no right todo, and all I can 
do is to dismiss her suit for possession with permission for her to file a fresh suit 
to beallowed to redeem her land, or for a declaratory order declaring her to be 
the real or rightful owner with a right of redemption, whenever she likes, within 
the period allowed by law for redemption of mortgages on land. 

Order-—Plaintiff’s suitin the Lower Court for possession of the land is set 
aside, with permission to file a fresh suit for redemption. Plaintiff lo pay all costs. 

Grounds of Second Appeal. 

t. That the learned District Judge has erred in not awarding a conditional 
decree fer possession on payment of the mortgage debts of Rs. 205. 

2. That because the suit was one for possession, the Lower Appellate Court 
ought not to have dismissed the suit, but should have granted such equitable relief 
as the plaintiff was entitled to. 

3. That the Jearned District Court ought to have upheld the finding of the 
Court of first Instance, and, if necessary, ‘ought to have amended the nature of 
the relief granted. 

Fudgment in Second Appeal, 

In this second appeal the appellants, mother and daughter, were 
the original plaintiffs, and the respondent was defendant. The plain- 
tiffs obtained adecrze in the Court of First Instance, at first for the 
value of the land sued for, but subsequently, on review, for the land 
itself. The defendant appealed to the District Court, which reversed 
the decree cf the Court below. 

The case may be very shortly stated. 

The parties are relatives or connections, and the pith of the contest 
between them is as to which of them obtained the land in dispute 
when the family property was shared. 

‘The first plaintiff at one time mortgaged this land, and, more Bur- 
manzco—in the curious fashion that used to prevail in this country— 
the defendant, getting the upper hand, was enabled to redeem it, 
which the plaintiffs allege he did secretly ‘without their knowledge. 

Tte plaintiffs have accordingly brought their action to get the land 
back. 

The first appeal was purely on the merits on the evidence, but the 
Lower ae Court went a way of its own and took a line quite 
outside the case as presented, deciding that the defendant was a sub- 
mortgagee and ought to be redeemed, and dismissing the suit with 
leave to bring a fresh one for redemption. 

The Court of First Appeal was obviously wrong in thus summarily 
disposing of the case on a point which had never been raised through- 
out. the trial. 

It would be easy enough to set the decree of the Court below aside 
and to remit the case for a rehearing of the first appeal on the merits, 
but the learned Advocate for the appellants finds himself snrriewhae 
hampered by the position of his clients. 

They were not the persons in possession of the land; the persons in 
possession were the mortgagees ; and there is consequently a eee A 
in making a bare claim for repossession. 
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The question argued insecond appeal has therefore been, whether it 
is not open to the Court of First Appeal, if need be, to modify the 
relief granted by making the decree for possession conditional on pay- 
ment of the redemption money or in some other equitable way. 


Several cases have been cited on both sides as authorities in one’ 


direction or the other :-— 

26 Cal,, 805 (at p. 808). | 12 W.R.,, 248. 
20 Cal., 1 {at p.5). RJ 10 Bom., 461. 
tr Mad., g¢. (at p- 96). “)2 All, 669. 
13 Bom., 548 (at p. 551). i 
These authoritics more or less relate to the positive law on the sub- 
ject ‘contained in section 53 of the Code of 
Civil Procedure, which permits the amend- 
ment of a plaint under certain conditions, but prohibits amendment 
to be mate “so as to convert a suit of one character into a suit of 
“ another and inconsistent character.” 

It is clearly necessary to insist on some measure of definiteness and 
certainty in an action at law so as to let a defendant know what kind 
of case he is called upon > mret. [t would be as unreasonable to 
allow a man who was sued for, say, house-rent, to be ordered to pay 
damages for smashing the plaintiff’s windows, as it would be to suffer 
a man accused of mischief to be tried and convicted for murder, 

The character of the remedy must to a great extent follow the 
character of the case, and one of the objects of amending a plaint is 
to permit of the application of the proper remedy. As their Lord- 
ships of the Privy Council observed at page 5, Volume 20 of the Cal- 
cutta Reports, quoting from their own case of Eshen Chunder Singh v. 
XI MAA, 7 Shamachuran Bhutto, “itis said (page 20) 

pi “that the determinations in a cause should 
“be founded upon acase, either to be found in the pleadings or involved 
“in or consistent with the case thereby made, and (page 24) that the 
‘ equities and ground of relief originally alleged and pleaded by the 
‘« plaintiffs should not be departed from. Several cases were referred 
“to as illustrating the application of this rule. Their Lordships fully 
affirm it, but ...... 

Now inthe present instance, if the appellants sought to change 
their suit against the respondent from one founded on the allegation 
that they are the owners of the land which he has wrongfully taken 
away from their mortgagees, into an action based on the ground that 
the defendant had attorned to them, or had become their mortgagee 
and was estopped from denying their title, there would be good reason 
for refusing to allow any such material alteration in the nature of the 
suit. 

But, as | understand the matter, this is not at all what the appel- 
‘lants seek todo, They adhere, and have adhered throughout, to the 
cause of action that the respondent has wrongfully interfered with the 
possession of the land which they had through their mortgagees, but 
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they are willing to pay the mortgage debt, or whatever amount they 
can equitably be held Mable for, to the respondent, who has displaced 
the mortgagees. The mortgagees are now dead, and it would be little 
more than a formality to attempt to recover from their representatives 
the legal estate to be joined to the equity of redemption, 

In other terms, the appellants are willing to accept less than the 
full measure of relief their plaint originally asked for, so long as the 
tight they claim is asserted somehow, and they are not obliged to 
throw away all the expense and trouble incurred over the trial of the 
original action. 

This appears to be by no means an unreasonable position to take 
up, or a position from which they are excluded by the provisions of 
the law. A Court can always give a relief short of or less than what 
is claimed. In 20 Cal., page 808, it is 
said :— 

“Section 52, clause (c), distinctly pro¥ides that an amendinent, so 
long as it does not alter the character of the suit, may be allowed at 
any time belore judgment. The restriction isonly asto the nature of 
the suit, the law prohibiting any such amendment as would change 
the fundamental character of the suit; for example, a plaint cannot be 
so amended as to convert a claim based on contract into an action on 
tort. But an alteration in the relief does not alter the character of a 
suit.” 

It must be observed that in no way do [ decide any question but 
one in this case. Ido not say either what may or what ought properly 
to be done in the matter. { merely find that the Lower Appellate 
Court was in error in summarily dismissing the suit on the ground 
that it was absolutely necessary to bring a separate fresh suit for 
redemption in order to allow of relief being given subject to the 
equities which the Court thought applicable. 

The decree of the Court below is set aside, and the first appeal 
must be reheard on the merits. Costs to follow the final result. The: 
usual certificate to be given under section 13 of the Court Fees Act. 


ti Mad., 97. 
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Before G. W. Shaw, Esq. 
SHEWDATROY BHISSASUR DASS v. MOLLA TAR. 
Mr. S.C. Dutta—for appellant. [| Mr. ¥. C. Chatierji—for respondent. 


Objection to re-opening a case not having been taken in the Original Court the 
point cannot be raised in the Appellate Court, 


The plaintiff-appellant was the plaintiff in a suit for money brought against 
defendant-respondent on a day (the 4th April 1900) to which the hearing had been 
adjourned. [lis agent, who was conducting the case, failed to appear and the 
Court dismissed the suit under section 102, Civil Procedure Code. On the tst 
May the agent attended and applied that the case might be re-opened, alleging 
that he was prevented by the accident of missing his steamer from being present 
on the 4th April. Notice was sent to the defendant to show cause against the re- 
opening of the case and on the 22rd May both parties were present. rlaintiff- 
appellant’s agent explained how it was he had been prevented from appearing on 
the 4th April and the defendant-respondent had no objection to the case being re- 
opened. The Judge accordingly re-opened the case under section 103, Civil Pro- 
cedure Code, and after hearing the rest of the evidence decided in favour of plain- 
tiff-appellant. The defendant-respondents then appealed to the District Court and 
made it lis first ground of appeal that the case had been wrongly re-opened with- 
out sufficient cause having been proved. The District Court framed an issue 
whether plaintif-appellant’s agent was prevented by sufficient cause from appear- 
ing on the 4th April. 

Additional evidence was taken and the Township Judge found that the evidence 
was insufficient to prove sufficient cause. The District Judge concurred in this 
finding and reversed the first Court’s decision. The present second appeal was 
based on the grounds (:) that the District Court should not have gone into the 
question of re-opening after defendant-respondent had agreed to the case being re- 
opened ; (2) that the District Court was wrong in remanding the case and should 
have decided the appeal on the merits; (3) that there were good grounds fcr re- 
opening the case. 

Held—that section 578, Civil Procedure Code, debarred the District Court from 
reversing the decree on the ground of the wrong re-orening of the case, if it was 
wrongly re-opened. 

Held also—that defendant-respondent after having refused to make objection 
should not have been permitted to raise the question in the Appellate Court. 

Held aisomthat an order under section 103, Civil Procedure Code, is not an 
order affecting the decision of a case within the meaning of section 591. 


Reference,— 

I.L.R., 22 Cal., page 981. 

Tue plaintiff-appellant was the plaintiff in a suit for money brought 
against defendant-respondent on a day (the 4th April 1900) to which 
the hearing had been adjourned. His agent, who was conducting the 
case, failed to appear and the Court dismissed the suit under section 
102, Civil Procedure Code. On the ist May the agent attended and 
applied that the case might be re-opened, alleging that he was prevented 


by the accidert of missing his steamer from being present on the 


4th April. 
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Notice was sent to the defendant to show cause against the re-open- 
ing of the case and on the 23rd May both parties were present. Plain- 
tiff-appellant’s agent explained how it was he had been prevented 
from appearing on the gth April and the defendant-respondent had 
no objection to the case being re-opened, The Judgé accordingly re- 
opened the case and after hearing the rest of the evidence decided in 
favour of plaintiff-appsllant. 

The defendant-respondent then appealed to the District Court and 
made it his first ground of appeal that the case had been wrongly re- 
opended without sufficient cause having been proved. 

’ The District Court framed an issue whether piaintiff-appellant’s agen 
was prevented by sufficient cause from appearing on the 4th April. 

Additional evidence was taken and the Township Judge found that 
the evidence was insufficient to prove sufficient cause. 

The District Judge concurred in this finding and reversed the first 
Court's decision. . 

The present second appeal is based on the grounds (1) that the Dis- 
trict Court should not have gone into the question of re-opening after 
defendant-respondent had agreed to the case being re-opened, (2) 
that the District Court was wrong in remanding the case and should 
have decided the appeal on the merits, (3) that there were good grounds 
for re-opening the case. 

A great number of rulings have been cited to the effect that a remand 
cannot be granted under section 562, Civil Procedure Code, when the 
first Court has decided the case on the merils and not on a preliminary 

oint. 
These are beside the mark, because there is nothing to show that 
the District Court proceeded under section 562. In fact, it is clear 
that it did not. It framed an issue and sentit for trial to thé first Court, 
and, when the additional evidence and the first Court’s finding on the 
same were submitted, proceeded to dispose of the appeal. 

The District Court manifestly intended to act under section 566, 
Civil Procedure Code. But in doing so I thirk it overlooked the 
words in that section “ which appears to the Appellate Court essential 
to the right decision of the suit upon the merits.’ These words, as_ it 
seems to me, limit the questions of fact which may be sent to the Ori- 
ginal Court to try and exclude such a question as that in point here, 
namely, whether plaintiff-appellant’s agent had sufficient cause for 
not appearing to justify the Original Court in re-opening the case 
under section 103. 

The learned advocate for the appellant has also cited section 578, 
Civil Procedure Code, and this section, in my opinion, debarred the 
District Court from reversing the decree on the ground of the wrong 
re-opening of the case, if it was wrongly re-opened. 

Iam, however, of opinion that the suit was not wrongly re-opened. 


If the defendant-respondent had objected, the plaintiff-appellant wouid 
no doubt have been able and ready to produce evidence to show that 


' 
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there was good ground forthe non-appearance. I do not think defend- 
ant-respondent, after having refused ta make objection, should have 
been permitted to raise the question in the Appellate Court. 

When the additional evidence was taken plaintiff-appellant was at 
a disadvantage because his agent had returned to India and could not 
be found. But it is unnecessary to consider whether the evidence 
actually adduced was or was not sufficient, The framing of an issue 
on this point was @& zzzizo an error. 

In Chintamony Dasse v. Raghunath Sahu*® it was held by the 
Calcutta High Court that the words ‘affecting the decision of the 
case’ in section 591, Civil Procedure Code, mean, “affecting the 
decision of thecase with reference to the merits.” An order under 
section 108, Civil Procedure Code, was set aside on general appeal 
and the case came before the High Court on second appeal against this 
decision of the Lower Appellate Court. The High Court held that an 
order under section 108, Civil Procedure Code, was not an order affect- 
ing the decision of the case within the meaning of section 591, and set 
aside the decision of the Lower Appellate Court and remanded the case 
to it, with directions to proceed with the hearing of the appeal upon 
the merits. 

The present case is almost identical. Here the order was one under 
section 103, instead of section 108, Theremarks of the learned Judges 
of the Calcutta High Court are, however, equally applicable. 

Following this ruling I set aside the decision of the Lower Appellate 
Court and remand the case to it, in order that it may proceed to hear 
the appeal, according to law, upon the merits. 

The respondent must pay the cost of this appeal. 








* TLR, 22 Cal, page 981. 
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Before G. D. Burgess, Esg., C.8.1. 
MAUNG PO LWIN wv. MAUNG PO KIN, 
My, S.C. Dutta—for respondent, 


Civil Procedure Code, SS. 46,96, 100., £01, 108, 588.—- Application to re-open a caes 
disposed of at a heaving at which defendant did not appear, but his Advocate 
putin an appearance and was present at the examination of witnesses. 


An application by the respondent-defendant under section 108, Civil Procedure 
Cade, to re-open a cese in which decree had been passed was rejected by the Court 
of Hirst Instance on the ground that thesuit had not been disposed of ex-parte, 
and that, although the applicant himself was absent, his advocate had appeared at 
the hearing and the examination of witnesses, 

The respondent appeaied against this order to the District Court, which set 
aside the order of the Court of irst Instance, halding that the sppecrance of 
respondent’s advocate at the hearing of the suit when he examined an irrelevant 
witness was not a hearing of the respondent’s side, and ordered that the appli- 
cation to re-open the case be entertained and dealt with on its merits. 

Held—in second appeal, reversing the order of the Court below, that the appli- 
cation to re-open the case was rightly rejected by the Court of First Instance. 

Under the provisions of sections 36 and 96, Civil Procedure Code, the appearance 
of the pleader of a party is equivalent to the appearance of the party himself. There- 
fore, when the respondent’s advocate, in the absence of respondent, appeared at 
the hearing of the suit fixed for the taking of evidence, his appearance was an 
appearance which prevented the proceedings from being ¢z-parte. 

It was the duty of the defendant, who attended in person at the first hearing, to 
have given his pleader all necessary instructions and to have made all requisite 
preparations for the production of witnesses at the next hearing, and if he failed to 
do what he ought to have done, the other side should not be allowed to be pre- 
judiced by his aches. 

The position was precisely the same as the respondent had appeared in per- 
son without the witnesses whom he had been directed to have in readiness on the 
day fixed. 

Sections 100, tor and 108 all come in Chapter VII of the Code headed, “‘ Of the 
appearance of the parties and consequence of non-appearance,” and from the 
first section 96, it is obvious that the Chapter was meant primaiily to deal with 
appearance at the first hearing, and that the co struction ordinarily to be put upon 
the words “ex parte” is the trial of a suit in which the defendant after being duly 
served with summons fails to put in an appearance at the first hearing. 


References 








LLR., 7 Alb ass 535 I. L. R., 20 Bom. sae 293 
> 8 All. ve 140 - , 12 Cal, «+ 605 
——, 18 Alb 241 —— , 23 Cal. woe 738 


> 4 Bom. H.C.R.... 206 -,15 W.R, wae 143 

THE Court of First Instance rejected an application to re-open a 
case in which a decree had been passed on the ground that the suit 
had not been disposed of ex-parte, and that although the applicant 
himself was absent, his advocate had appeared at the hearing and. 
examination of witnesses. 
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The applicant appealed to the District Court which gave the 
following order :-- - 
Order of Court of First Appeal. 

This is an appeal against an order of the Township Judge, Pyinmana, dismiss« 
ing an application for re-opening of a case in which the defendant’s advocates in 
defendant’s absence called cne irrelevant witness, thereby preventing the decree 
from being strictly ex-perte. It is now sought that the case be declared an éx-parte 
one and the Lower Court ordered to inquire into propriety of re-opening ir. 

The advocate forthe appellant has shown me Ramtahal v Rameshar Ram 
(8 All, 140), in which it was held that the mere presence of an advocate who had 
not received special instructions to act for his absent principal is not sufficient to 
prevent the case from being decreed or dismissed ex-parte. In this case the fact 
is, | think, proved by the advocate’s calling a witness of the appellant’s who was 
summoned in another case and who could known nothing of the case. * 

{ hold that the examination of this one witness thus called was not a hearine of 
the opposite side and direct that this application to re-open the suit be entertained 
and dealt with on its merits. 

The object of the present proceeding is to have this order annulled 
as contrary to law. 

The first question for determination is whether the original decree 
was ex-parte. : 

Section 588, clause (8), Civil Procedure Code, provides that an 
appeal shall lie from ‘ orders rejecting applications under section 108 
for an order to set aside a decree ex-parte,” 

Section 108 says: In any case in which a decree is passed ex- 
parte against a defendant, he may apply to the Court by which the 
decree was made for an order ¢0 set it aside; and if he satisfies the 
Court that the summons was not duly served, or that he was prevented 
by any sufficient cause from appearing when the suit was called on 
for hearing, the Court shall pass an order to s-t aside the decree upon 
such terms as to costs, payment into Court, or otherwise, as it thinks 
fit, and shall appoint a day for proceeding with the suit.” 

Section 100 provides: ‘If the plaintiff appears andthe defendant 
does not appear, the procedure shall be as follows: If it is proved 
that the summons was duly served, the Court may proceed ex-parte” 
and the section goes on to lay down that the Court is to issue a second 
summons if the first was not duly served, and to postpone the hearing 
and give notice to the defendant of the date of such postponement jf 
the summons was not served in sufficient time to enable the defendant 
to appear and answer on the day originally fixed. : 

Section ror again directs that “If the Court has adjourned the 
“hearing of the suit ex-parte, and the defendant, at or before such 
- : 3 : : 
¥ hearing, appears and assigns good cause for his previous non. 

appearance, he may, upon such terms as the Court directs as to costs 
“or otherwise, be heard in answer to the suit as if he had appeared 
“on the day fixed for his appearance.” 

"Sections 100, tot and 108 all come in Chapter VII of the Civil 
Procedure Code. which is headed “Of the appearance of the parties 
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‘and consequence of non-appearance,” and the first section g6 says, 
“On the day fixed in the summons for the defendant to appear and 
answer, the parties shall be in attendance at the Court-house in per- 
“ son or by their respective pleaders, and the suit shall then be heard 
“unless the hearing be adjourned to a future day fixed by the Court.” 

It is obvious from the above that the chapter is meant primarily to 
deal with appearance at the first hearing, and that the construction 
to be put upon the words “ ex-parte” whichare not elsewhere defined 
in the Code, is the trial of a suit in which the defendant after being 
duly served with summons has failed to put in an appearance at the 
first hearing. 

Under the provisions of sections 36 and 95 the appearance of the 
pleader of a party is equivalent to the appearance of the party him- 
self. 
But it is contended by the learned advocate for respondent that 
there is in reality no appearance when the pleader of the party 
although present ts not in a position to proceed with the case for want 
of instructions from his client. 

It is assumed that the respondent's pleader was in such a position 
on the occasion in question, and that though the record is silent on 
the point it could be shown that as a matter of fact this was so. 

In support of this argument several cases in the Indian Reports are 


reljed upon :-— 


4 Bom. H.C.R., 206 ; Also—- 

15 W.R., 143; 20 Bom., 293; 
7 All, 538 ; 18 All, 241; 
8 AIL, 140; 23 Cal,, 738. 
32 Cal., 605. | 


Those cases, however, can mostly be distinguished, and in 16 Bom.,. 
23, dissent was expressed from some of the earlier cases. 

Whether section 108 can be made applicable to non-appearance at 
a later stage of the proceedings after appearance at the first hearing, 
ag held in the case at 23 Cal., 738, or not, is a point which it 
is not essential to discuss in the present instance, because ] am of 
opinion that the appearance of the respondent’s advocate at the hear- 
ing of the suit fixed for the taking of evidence was under the circum- 
stances an appearance which prevented the proceedings from being 
gh iy 

* In this case the High Court observed :—~ 

“It is stated that the pleader, who refused to argue this case on the ground of 
being unable and unprepared, is the same person who signed the memorandum 
of appeal, and who therefore presumably advised the bringing of the appeal. If that 
be so, it appears to us that he has failed in his duty, and that he is liable to be 
either dealt with by the Court for neglect of his duty, as a pleader, or sued by 


the client for neglect of his interests. 

« We throw out this observation not deciding anything on the point but merely 
as a warning to pleaders that they cannot with impunity neglect their duiy, and 
as a suggestion to parties of the remedy which they havein the case of pleaders. 


who so neglect their duty. 
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ex-parte. \t was the duty of the defendant clearly tu have given his 
pleader all necessary instructions and te have made all requisite pre- 
parations for the production of witnesses, and if be failed to do what 
he ought to have done the other side should not be allowed to be pre- 
judiced by his /aches. 

The position was precisely the same as if he had appeared in per- 
son without the witnesses whom he had been directed to have in 
readiness on that day. There might have been ground to apply for 
further time by the grant of an adjournment, but that would be quite 
a different matter from a default of appearance. 

It seems to me that the language of the Code is perfectly plain and 
simple and ptrposely adopted to the comprehension of simple mind- 
ed Courts, and that it would be wrong to give any encouragement to 
puzzle such Courts with conundrums of the sort, when is an appear- 
ance not an appearance ? 

The objection to the order of the Lower Appellate Court on this 
ground must therefore be allowed to prevail. 

Whether on this finding the present application is admissible as a 
second appeal as laid or whether it should be treated as an appli- 
cation in revision is of no practical importance, but as it is doubtful 
whether a second appeal lies it will be entered as a revision. As the 
order objected to is held to be illegal it must, if possible, be rectified 
in some way, as it is obviously a material error, 

It would appear that the application to have the ex-parte decree so 
called set aside was barred by time, process in execution having been 
issued more than a month before it was made. 

There would also be a question whether the decree of the Court of 
First Instance was not superseded by a decree in an appeal which 
the respondent preferred, 

But as the point of appearance has been disposed of in appli- 
cant-appellant’s favour neither of these matters need be discussed. 

The order of the Court below directing that the application to re- 
open the suit be entertained and dealt with on its merits is set aside 
with costs. 
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Before H. Thivkeli White, Esq., C.1.£, 
. J.N. JOHANNES o. R. W. MARSHALL. 
Mr. H.N. Hirjee—for applicant, | Mr. S.C. Dutta—for respondent. 
Civil Procedure, 111--Svt on aud vight to deduct distinguished. 

In a suit for recovery of certain sums as wages, the defendant claimed the right 
to deduct certain amounts paid as passage-money and as house-rent respectively. 
There was no agreement, cither expressed or implied, that these sums might, 
under any circumstances, be deducted from plaintifi’s wages, 

Held—That the defendant was not entitled to deduct the amounts from plaintiff’s 
wages, but must plead a set off under section 111 of the Code of Civil Procedure. 

Refarence.—1t, Encyclopedia of the Law of England, 478, 

Tuis is an application to revise a decree of the Court of Small Causes 


on a point of law. ‘The plaintiff-respondent sued to recover certain 
sums as wages; the defendant claimed the right to deduct, among 
other sums, certain amounts, paid as passaze-money and as house- 
rent respectively. The only question for decision is whether the de- 
fendant was entitled to deduct these amounts without claiming to set 
them off under section 111, Code of Civil Procedure. 

It is not disputed that, if section ix1, Code of Civil Procedure, ap- 
plies, the decision of the Lower Court declining to allow the deduction, 
was correct. A set off must be pleaded as such and is chargeable with 
a court-fee ad valorem as if it were a plaint. In the present case these 
requirements were not fulfilled, 

It is argued in support of the application that a set offrefers to dis- 
tinct and separate debts not to sums due between the parties in a 
single transaction. As I understand it, the argument comes to this, 
that the sums said to have been paid to or for the plaintiff in respect 
of passage-money and house-rent were on the same footing as pay- 
ments on account or advances of pay. If in reply tothe plaintif’s 
claim the defendant had admitted that wages were due, but pleaded 
that so much had already been paid in advance, no doubt such 
advances could be deducted and need not be pleaded as a set off, The: 
distinction is clear and recognized. The right of set off, it has been 
said with reference to the English Law, which is practically reprodu- 
ced in section III of the Code of Civil Procedure, “must be distin- 
“‘ouished from the common law right of a defendant to reduce or 
“defeat the claim of the plaintiff, by giving evidence of some matter 
“ arising in the course of the same transaction in respect of which the 
claim is made.”* 

No cases illustcative of the contention in the present application 
have been cited, and I have found none which present similar features 
to those of the case under consideration. But I can find nothing on 
the record to show that there was any express or implied agreement 
that the sums paid as passage-money and house-rent respectively 


* IL, Encyclopaedia of the Law of England, 748, 
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might, under any circumstances, be deducted from the plaintifi’s J. N. Jonawane 
wages. That seeas to be a test which, in the circumstances, ma ee geet . 
reasonably he applied. “These sums were, on the assumption that thee eae nee are 
were recoverable at wl, ascertained sums of money legally recoverable 
from the plaintiff. They were not, I think, payments of the nature of 
advances of wages. And the view of the Lower Court that they 
should have been made the subject of a regular claim to set off under 
section 111, Code of Civil Procedure, seems to be correct. 

1 am therefore of opinion that there is no ground for interference, 
and I dismiss this application with costs. 


17 
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Before H. Thirkell White, £sq., C.1.8. 
MAUNG THA UMWE », MAUNG AUNG BA, 
Mr, Tha Gywt—for applicant. | Mr. C.G. S. Pillay—for respondent. 





Fudgment written by a Fudge afler making over charge of his office not invalid. 


The question for decision was whether the judgment of the Lower Court, having 
been written after the Judge had made over charge of his office and been trans- 
ferred to another district was valid. 


Potnted out—that the action of the Judge in taking away records to another 
district was exceedingly irregular. : 

Held—that a judgment written by a judge after he had left the district and 
pronounced by his successor was not invalid. 


Reference.—17, Weekly Reporter, page 475. 


THE memorandum of appeal to the Lower Appellate Court was pre- 
sented to Mr. Ford, Additional District Judge, on 26th June 1899. 
The appeal was heard on 12th July. It was not till the 2nd November 
that judgment was written and forwarded to Mr. ford’s successor for 
delivery, Mr. Ford having in the meantime been transferred to another 
district. The first point taken in this application for revision is that 
the judgment, having-been written after the Judge had made over 
charge of his office and been transferred to another district, was of no 
effect as having been written by a Judge who had no jurisdiction. The 
action of the Judge in taking away records to another district was ex- 
ceedingly irregular. But the question is whether the judgment written 
after the Judge had left the district is of legal effect. Section 199, 
Code of Civil Procedure, is very wide. It authorizes a Judge to pro- 
nounce a judgment written by his predecessor but not pronounced. 
It does not require as a condition that the judgment should have becn 
written before the predecessor made over charge of his office. ‘The 
High Court of Calcutta in the case of Parbutty v. Azggin * held that 
a judgment written and delivered under circumstances essentially the 
same as in this case was not invalid. Section 199, Code of Civil Pro- 
cedure, appears to follow this judgment. While therefore strongly 
disapproving the irregularity, | am of opinion that it was merely 
technical and that it does not affect the validity of the proceedings. 

e * * * 





* 17, Weekly Reporter, 475. 
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Before H. Thirkell White., Esg., C18. 
MAUN(; SAN v. MAUNG CHET. | 
Mr. A. NV. Aivjee—for applicant | Mr, S. C. Dutta—for respondent. 
Cruil Procedure, 231-—Application by joint decree-holder-- Exercise of judicial 
discretion by Courts tn dealing with applications under s. 231, Crvil Proce- 
dure Code. 

A decree was passed in favouref Maung San and Maung Chet, Maung San 
being included as a plaintiff and decree-holder by order of tris Court on appeal. 
On x3th December 18y7 one of the decree-holders, Maung Chet, applied to the 
Court for execution of the decree. ‘The application was not in proper form. It 
described the suit as between Maung San’s attorney Maung Chet, and Maung 
Yan Pyo and Maung Shwe O. Asa matter of fact, the plaintiffs inthe suit were 
Maung San and Maung Chet and the decree was a joint decree in their favour. 
The Ceurt in which the application was filed, without taking any notice of the 
erroneous description or of the fact that the application was cnly by one of two 
decree-holders, passed an order for the execution or the decree. 

Held—tha: in dealing with an application under section 231, Civil Procedure 
Code, a Court is bound to exercise judicial discretion and to pass orders in accord- 
ance wich law, The provisions of the second part of section 231, Civil Proce- 
dure Cede, are imperative. 

Section 23!, Civil Procedure Code, permits one of the several joint decree-holders 
to apply for the execution of the decree for the benefit of them all. [It does not per- 
mit one of several joint decree-holders to apply for execution for the benefit of him- 
self alone, aswas done in this case. On receipt of such an application, the duty 
of the Court is to consider whether there is sufficient cause for allowing execution. 
Ordinarily, all the holders of a joint decree should join in the application for 
execution. , 

The grant of execution to one of several joint decree-holders is exceptional and 
should be allowed only when there is sufficient cause. It is not clear in the pre- 
sent case that there was any sufficient cause for allowing execution to Maung 
Chet alone. 

THERE is no appeal in this case, which clearly falls under section 
231, Civil Procedure Code. 

A decree was passed in favour of Maung San and Maung Chet, 
Maung San being included as a plaintiff and decree-holder by explicit 
order of this Court on appeal. 

The decree is dated 23rd July 1897. On 13th December 1897 
one of the decree-holders, Maung Chet, applied to the Court for exe- 
cution of the decree. The application was nat in proper form. It 
described the suit as between Maung San’s attorney Maung Chet 
and Maung Yan Pyo and Maung Shwe O. As a matter of fact, the 
plaintiffs in the suit were Maung San and Maung Chet and the 
decree was a joint decree in their favour. The Court in which the 
application was filed, without taking any notice of the erroneous des- 
cription or of the fact that the application was only by one of two 
decree-holders, passed an order for the execution of the decree. 

Maung San on 16th December applied to the Court to reject 
Maung Chet’s application. Maung Chet was called upon to show 
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cause and produced what appears to be a ceed of gift of the property 
which was the subject of the suit from Maung San to him. The 
Court referred to the judgment of the District Court in Appeal No. 12 
of 1897 and, finding that, though Maung San was added as a plaintiff, 
Maung Chet was not struck out of the suit, decided that there was 
no reason why Maung Chet should not execute the decree and 
rejected Maung San’s petition accordingly. 

Although there is'no appeal in this case, the circumstances are 
such as to justify the intervention of this Court as a Court of 
Revision. In dealing with an application under section 231, Civil Pro- 
cedure Code, a Court is bonne to excrcise judicial discretion and to 
pass order in accordance with law. If it fails to do so, this Court 
will correct the irregularity. 

Section 231, Civil Procedure Code, permits one of the several joint 
decree-holders to apply for the execution of the decree for the benefit 
of them all. It does not permit one of several joint decree-holders 
to apply for execution for the benefit to himself alone, as was done in 
this case. On receipt of such an application, the duty of the Court is 
to consider whether there is sufficient cause for allowing execution. 
Ordinarily, ali the holders of a joint decree should join in the appli- 
cation for exccution. The grant of execution to one of several joint 
decree-holders is exceptional and should be allowed only when there 
is sufficient cause. [tis not clear in the present case that there was 
any sufficient cause for allowing execution to Maung Chet alone. 

Next, having decided that there is sufficient cause for allowing the 
decree to be executed on the application of one decree-holder out of 
several, the Court is bound to pass such order as may be necessary for 
protecting the interests of the other decree-holders, who have not 
joined in the application. It is not intended that the Court should 
pass an order for the protection of the other decree-holders, or not, 
asitthinks fit. If that were the intention of the section, the wording 
would have been different, The section is imperative and the interest 
of the other decree-holders must be protected. 

In the present case, to allow Maung Chet to execute the decree 
for his own benefit without any reference ‘to the interests of Maung 
San would be practically to set aside the order of this Court in 
Second Appeal No. 62 of 1897 and to treat the decree as one’ in 
favour of Maung Chet alone as Maung San’s agent. The order of 
this Court was that this could not be allowed. 

The orders of the Township Court in Civil Execution case No. 47 


* of 1897 are set aside, and it is directed that the case be re-opened. 


Maung Chet should be allowed to amend his application so as to 
bring it into accordance with section 231, Civil Procedure Code. The 
Township Court will then consider and dispose of it in accordance 
with the provisions of that section as explained above. The res- 
pondent, Maung Chet, will bear the cost of his application. 
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Before H. Thirkell White, Esq., C18. 
MAUNG KYE ann two orners 7. MA E MAY anp one, 
Mr. C. G. S. Pillay—for appellants. | Mr. Tha Gywé—for respondents. 
Civil Procedure, 244—-DectreeExecutiton—Question to be decided by Court exe- 
cuting decree. 

The plaintiff-respondents sued to recover possession of certain land of which they 
alleged that the defendant-appellants had wrongfully obtained possession in exe- 
cution of a decree. 

Held—that the plaintiffs’ suit could not be maintained, as the question whether 
the land in dispute was covered by the decree was a question which arose between 
the parties to the suit in which the decree was passed and which related to the 
execution of the decree, and that such question must be determined by the Court 
exccuting the decree, and could not be the subject of a separate suit. 

References :— 
1. L. R., 12 Bom., 449. 
s, Mad. H. C., 185. 
14, W. R., 39. 

In this case the plaintiff-respondents sued to recover possession of 
certain land known as zalékgyit-vosébauh, of which they alleged they 
were wrongfully dispossessed by the defendant-appellants. The 
defence was that the defendants had obtained the land in execution of 
a decree. 

It appears that there was a civil suit (No. 95 of 1895 in the Town- 
ship Court) in which Maung Paw and Maung Tha Yan, two of the 
defendants in the present suit, sued Maung Thein and Maung Hlaing 
for possession of certain land, part of which was described as thibinya. 
Maung Thein is one of the plaintiffs in the present suit and Ma E 
Mya, the other plaintiff, is his wife. No plan of the land in suit was 
filed in case No. 95, an omission which has probably occasioned the 
present litigation. The defendants’ allegation is that Maung Paw and 
Maung Tha Yan obtained a decree for the possession of the land for 
which they sued, and that in subsequent execution proceedings the 
land known as zalokgyt was made over to them by the Court. The 
burden of proving their title and their right to dispossess the defend- 

ants is no doubt on the plaintiffs. But, if they have established a 
prima facie case, it is then for the defendants to show that the land 
in dispute is part ‘of the land included in the decree in suit No. 95 of 
1885, or at least that it was obtained by them in execution of that de- 
cree. The evidence of the plaintiffs’ title is vague; but, even assuming 
it to be sufficient to establish a primd facie case, it seems clear that 
the land known as za/éhgyz is part of the land made over in 1896 ‘by 
the bailiff of the Court in execution of the decree of 1895. Two of 
the witnesses for the plaintiffs testified to this effect, and there is 
besides the evidence of Maung Po Maung, who seems to have been 
bailiff at the time, and of the surveyor Mauag Hla Din, whe inade 
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the plan filed in the execution proceedings and also the plan filed in 
the present suit. It may therefore, I think, be taken as proved that 
the land in suit was made over by the bailiff to the second and third 
defendants in execution of the decree in the suit of 1895. The first 
defendant claims under the other defendants.’ The plaintiffs have 
endeavoured to show that za/ékey7 was not part of the land included 
in the decree in that suit, and the Lower Courts have held that this 
contention is established and have given them a decree accordingly. 

The first question which has to be considered is whether the suit is 
maintainable. This point was not raised in the Court of Jfirst Instance, 
but it seems to have been raised, in a general way, in the first appeal 
and no objection has been taken that it cannot now be considered. 
Precisely the same point was determined in the case of Fovendro 
Narain Koonwarv. Ranee Sunro Moyee,* in which the suit was 
brought to recover possession of certain lands on the ground that, 
though they were given in execution of a decree, they were not really 
covered by it. The case was decided on the constructiov of section 
11 of Act XXIII of 1861, the then Code of Civil Procedure. The 
material part of the section, as cited inthe judgment, is as follows :— 

“And any other questions arising between the parties to the suit in 
“which the decree was passed, and relating to the execution of the 
“decree shall be determined by order of the Court executing the 
“decree, and not by separate suit.” It was held that the question 
whether the lands in dispute were covered by the decree was a ques- 
tion which arose between the parties to the suit in which the deerce 
was passed and which related to the execution of the decree; and it 
was decided that such question must be determined by the Court exe- 
cuting the decree and could not be the subject of a separate suit. 
The case in which a decree-holder should be sued for taking something 
which neither the Court executing the decree nor the decree itself 
gave him was distinguished. The same view was taken by the High 
Court of Madras in Muthuvele Pillaiv. Vythilinga Pillatt and 
by the High Court of Bombay in Raghunath Ganesh v. Muina 
Amad.t The learned counsel for the respondents presented no argu- 
ment and cited no authority to show that the ruling in the case last 
cited was inapplicable or that, under the terms of section 244 of the 
Code of Civil Procedure, the present suit was maintainable. The pro- 
visions of that section, so far as they are relevant to the present con- 
tention, appear‘to be similar to those of the section quoted from the 
Code of 1863. It is Jaid down that “‘ the iollowing questions shall be 
“determined by order of the Court executing a decree and not by 
“separate suit (namely) * * * (c) any other questions arising 
“between the parties to the suit in which the decree was passed, or 
“their representatives, and relating to the execution * * * of 
“the decree.” # * * 


*14 W.R., Civil, 39. | t5 Mad. H.C. 185. | TLL.R., 12 Bom., 440. 
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It has not deen scriously disputed and it seems tobe sufficiently Maune Ky’ 
proved that the land in dispute was made over in execution of the M EM _ 
decree of 1895. “lhe question whether it was covered by the decree . i 
appears to be beyond doubt, a question between the parties to the- 
suit relating to the execution of the decree. It could not therefore be 
the subject of a separate suit. 

The appeal must be allowed. The decrees of the Lower Courts are 
set aside and itis ordered that the suit be dismissed. The respond- 
ents must bear the costs in all Courts. 
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Pegs see Before H. Thivkell White, Esq., C1.8, 
eal No. x54 0, ; 
1898. MAUNG YAW, fe ee 
August ) : 
2gth, Advocate for appellant—Mr. R. C.F. Swinhoe. 
= The provisions of s. 257A, Civil Procedure Code, apply only as between parties 


to the suit and decree. 

The appellant obtained a decree against one Maung Ka. The respondents 
guaranteed payment of the sum_due within 45 days from the date of the agree- 
ment, The Lower Appellate Court held that this agreement was made to give 
time for the satisfaction of the judgment-debt, that it was therefore void, and that 
appellant could not sue on it. 

Held—in second appeal, reversing the decree of the Lower Appellate Court, that 
section 257A, Civil Procedure Code, applies only as between parties to the suit 
and decree, and that there was nothing to prevent the appellant from suing on the 
agreement of guarantee given by the respondents. 


References.— 

I. L.R., 6 Madras iot. 
—— 17 Madras 382. 
——— 9 Bombay 176. 
——— 12 Bombay 499. 
———~ 13 Bombay 671. 
owen 35, Bombay 419. 
——— 16 Bombay 6:8. 
~——e=s 21 Bombay 808. 
awe tx Calcutta 671. 
women 16 Calcutta 5o4. 
18 Allahabad 435. 
Selected Judgments and Rulings, Lower Burma, page 644. 


THE only question for consideration is whether the agreement on 
which the suit was brought is void under section 257A, Code of Civil 
Procedure. 

The facts are simple and the decument embodying the agreement 
is quite free from ambiguity, Maung Yaw, the present appellant, 
obtained a decree against Maung Ka. When he proceeded to execute 
it, the respondents entered into an agreement, of which the following 
is a translation of the essential part :— 

“If U Ka does not pay to Ko Yaw the said sum of Rs. 130-8-0 
within 45 days from the date of the agreement, we, lo Chén and Ni 
Ein * * * will pay to Ko Yaw, for thugyi U Ka, the sum of 
Rs. 130-8-0, which is due.” 

The Lower Appellate Court has held that this agreement is one 
made to give time for the satisfaction of the judgment-debt, that it is 
therefore void, and that Maung Yawcannot sue onit. The District 
Judge has not referred to any of the many cases in Indian High 
Courts in which the proper interpretation ofsection 257A, Code of 
Civil Procedure, has been discussed. The cases which may be referred 
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to are Vella Chetty y. Munisamt Reddi (Indian Law Reports, 6 Madras, Mune Yaw 
£01); Fujt Kamti v. Annat Bhaita (Indian Law Reports, 17 Madras, % et oe 
382) ; Davlatsingh v. Pandu (Indian Law Reports, 9 Bombay, 176); * i a 
Vishnu Vishwanath v. Hur Patel (Indian Law Reports, 12 Bombay, 
499); Ramjt Panduv. Mahomed Walid (Indian Law Reports, 13 
Bombay, 671); Swamtrao Narayan Deshpande v. Kashinath Krish- 
na Mutaltk Desai (Indian Law Reports, 15 Bombay, 419); Bank of 
Bengal v. Vyabhoy Ganji (Indian Law Reports, 16 Bombay, 618) ; 
Krishna v. Vasuder (Indian Law Reports, 21 Bombay, 808}; ¥habar 
Mahomed v. Modan Sonahar (\ndian Law Reports, 11 Calcutta, 671) ; 
Hukum Chand Oswal v. Taharunnessa Brot (Indian Law Reports, 
16 Calcutta, 504) ; and Dax Bahadur Singh v. Anandi Prasad (Indian 
Law Reports, 18 Allahabad, 435). Although in these decisions 
divergent views have been expressed as to the proper construction of 
the section under reference, there is no authority for the opinion 
that the section applies to agreements other than those between the 
parties to the decree. The view that the section applies only as 
between parties to the suit and decree and that there is nething in it 
to affect the legality of a guarantee by third parties was categorically 
stated in Yella Chetty v. Munisamt Reddi (Indian Law Reports, 6 
Madras 101). Thesame view was takenin Ramji Pandu v. Ma- 
homed Wallz Indian Law Reports, 1; Bombay, 671). The Calcutta 
decisions, though they do not exactly touch the question decided in the 
above cases, go further than the rulings of the Bombay High Court in 
limiting the application of the section under reference. In Lower 
Burma, the rulings of the Calcutta High Court have been followed in 
Ma Mi v. Maung Hme (Selected Judgments, page 644). The 
strongest opinion to the contrary is that expressed by the High Court 
at Allahabad in Dax Bahadur Stngh v. Anandi Prasad (Indian Law 
Reports, 18 Allahabad, 435). But in that case the suit was between 
the parties to the original suit and decree. 

The respondents in this case have unfortunately not had legal assist- 
ance. But! have studied all the cases bearing on the subject. I am 
unable to see sufficient reason for dissenting from the view which 
seems to prevail in India that section 257A, Code of Civil Procedure, 
applies only as between parties to the suit and decree. ‘This being so, 
there is nothing to prevent the appellant from suing on the agreement 
of guarantee given by the respondents. There are other points for 
consideration which the Lower Appellate Court naturally has not dealt 
with. 

The decree of the Lower Appellate Court is reversed and the 
appeal will be heard on its merits. Costs will follow the final result. 
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Before H. Thirkell White, Esq., C.1.E. 
MA SHWE TI vw. SITAMPARAM CHETTY. 


Mr. S.C. Dutta-—for appellant. | Mr. //. Mf. Litter-for respondent, 
Civil Procedure, 258—Appeal agutust ex-parte order under— 

The appellant applicd to the Court of First Instance under section 258, Civil 

Procedure Code, to certify certain payments alleged to have been made by her in 


satisfaction of a decree, On failure of the decree-holder to appear, the certificate 
of satisfaction was duly recorded. 


The decree-holder, the present respondent, applied to the Court to re-open the 
case, but the application was dismissed, 
On appeal the Lower Appellate Court afier remanding the case for further 


evidence held that the respondent was prevented by sufficient cause from appear- 
ing, and ordered the case to be re-opened. 


The present appeal against the order of the ].ower Appellate Court was prefer- 


red on the ground that ne appeal Jay against the order of the Court of First In- 
stance. 


Held—that the case was governed by section r1o8, Civil Procedure Code, and 


that an appeal lay against the order dismissing or rejecting the application for 
re-opening the case. 


References — 
1.L.R., 10 Bom., 433. 
——— 11 Bom,, $7. 
ir Mad., 319. 

IN this case the appellant, Ma Shwe [, applied to the subdivisional 
Court under section 258, Code of Civil Procedure, to certify certain 
payments alleged to have been made by her in satisfaction of a decree. 
‘The Court issued notice to the decree-holder to show cause on 8th 
November 1898. On that date the decree-holder appeared, but owing 
to pressure of other work the hearing was adjourned to 6th December 
1$g8. On that date the decree-holder failed to appear and the certi- 
ficate of satisfaction was duly recorded as required by that section. 


The decree-holder, the present respondent, applied to the Court to 
‘re-open the case on the grovnd that he was prevented by sufficient 
cause from appearing when the case was called on for hearing. The 
Subdivisional Judge dismissed the application. The decree-holder 
(respondent) thereupon appealed tothe District Judge, who, after re- 
manding the case for further evidence, held that the respondent was 
prevented by sufficient cause from appearing, and ordered the case to 
‘be re-opened. 


The present appeal is lodged against the order of the Lower Appel- 
late Court on the ground that no appeal lay against the order of the 
Subdivisional Court declining to re-open the case, and also that the 
order of the Lower Appellate Court was wrong on the merits and that 
the case should not have been remanded for further evidence, 
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The Sabdivisional Court considered that the application to re-open the 
case was governed by suction 103 of the Code of Civil | rocedure, and 
on that supposition reference has been made in argument to the cases 
of Ningappa v. Gangawa* and Raja v. Strinivasa,t in which the 
High Courts of Bombay and Madras respectively held that a judgment- 
debtor, whose application to set aside a sale of his property had been 
dismissed under section 102, Code of Civil Procedure, and whose appli- 
cation to set aside the dismissal had been refused under section 103, 
had no right of appeal. Inthe Bombay case the ground of the de- 
cision was that, though section 647, Code of Civil Procedure, made the 
provisions of sections 102 and 103 applicable to a proceeding under 
section 311, an order rejecting an application under section 103 in 
such a proceeding was not an order rejecting an application for an 
order to set aside‘ the dismissal of a suit,” from which an appeal was 
provided by clause (&) of section 588. 


But the present case is not governed by section 103, Code of Civil 
Procedure. ‘The respondent was not the plaintiff, but the defendant, 
so far as regards Ma Shwe l’s application in respect of the alleged 
satisfaction of decree, and an ex-parte order was passed against him. 
The filing of the papers inan execution case can make no difference 
as to the relative position of the parties. Ifthe respondent had ap- 
peared and shown cause, the order passed under section 258, Code of 
‘Civil Procedure, would have bern appealable as a decree in virtue of 
the definition in section 2 read with section 244, clause (c), of the Code. 
This has been held in tke case of Rangy? v. Bhazj?,t and there is no 
reason to doubt the ccrrectness of that decision. The respondent 
was therefore in the position of a defendant against whoman ex-parte 
decree had been passed, and his application to re-open the case is 
governed by section 108, Code of Civil Procedure Under section 
588, clause (9), an appeal lies against an order rejecting an application 
to set aside an ex-parte decree. There is nothing in that clause to 
limit the right of appeal in the manner in which it has been held to be 
limited under clause (8) of that section. The order passed against 
the respondent was a decree within the definition. It was anex- parte 
decree and the defendant had a right to apply to have it set aside 
under section 108, and he had a right of appeal against the order dis- 
missing or rejecting his application. In coming to this conclusion I 
do not express any dissent from the decisions of the High Courts of 
Bombay and Madras, the cases being clearly distinguishable, 

There is no appeal under section 588 from orders passed in appeals 
under that section. It is not necessary, therefore, for me to consider 
‘the case on its merits. . 


The present appeal is dismissed with costs. 
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Ciuil Second ' Before H. Thirkell White, Esq. C1 .8, 
Appeal Ne 198 of MUNSHI RAM 2. DERA MUL. 
Hees Mr. Afoodelliar—for the appellant. 
grd. Certificate of adjustment of decree by decree-holder—Compromise of ststti—Decree 
or to be passed tn accoydance with. 


The respondent sued the appellant to recover certain money. ‘lhe parties came 
to an agreement and asked that the suit might be struck off. ‘The Court there- 
upon recorded and delivered an order for the passing of a decrec in accordance 
with. the compromise. The decree that was actually drawn up awarded the 
plaintiff the full amount of the claim with costs and is not, on the face of it, inac- 
cordance with the terms of the compromise. The decree was in'clue course exe- 
cuted. The present appellant then applied to the Court under section 258, Code 
of Civil Procedure, to require the defendant-respondent to certify satisfaction of the 
decree, alleging that it had been fully satisfied. 

This application was dismissed as barred by limitation, The appellant then 
filed the application out of which the proceedings in this appeal arise, to find out 
whether the decree had been satisfied or not, 

Held—that in carrying out the provisions of section 375, Code of Civil Pro- 
cedure, the Court should have ascertained the terms of the agreement and have 
drawn up the decree in accordance with it. 

Held atso—that the plain provisions of section 258, Code of Civil Procedure, 
cannot be evaded by the device of moving for an enquiry under section 244, Code 
of Civil Procedure. If the decree-hoider has really obtained double satisfaction of 
the decree the appellant has other remedies. 

In Civil Regular Suit No. 2 of 1898, Dera Mul sued the appellant, 
Munshi Ram, to recover certain money. The parties came to an 
agreement and asked that the suit might be struck off. The Court 
thereupon recorded and, it may be presumed, delivered an order for 
the passing of a decree in accordance with the compromise. The 
decree which was drawn up awarded the plaintiff the full amount of 
the claim with costs. -It may be that this was the intention of the 
parties and that the Judge ascertained their intention by questioning 
them. But there is nothing on the record to show this. And so far 
as appears from the proceedings, the decree was not drawn up in ac- 
cordance with the agreement or compromise. A decree under section 
375, Civil Procedure Code, is not necessarily a decree for the fulk 
amount claimed with costs. In carrying out the provisions of section 
375 the Court should have ascertained the termsot the agreement and 
have drawn up the decree in accordance with it. As the terms of the 
agreement were not stated in the petition put in by the parties, which 
indeed contained a prayer that the suit might be struck off, the Judge 
should have shown clearly on the record the steps taken by him to 
ascertain what the patties meant and the result of his enquiries. As. 
every one may not, in practice, be aware of the provisions of section 
375, Code of Civil Procedure, the Judge should have informed the 
parties that a decree would be drawn up and should have noted on.the- 
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record that he had done so. II these tormalities had been observed, 
all the trouble to which the parties have been put in the later proceed- 
ings would have been avoided. Asit is, the present appellant denies 
that he was aware that a decree was drawn up and expresses surprise 
which may be not unnatural that when he and his adversary asked 
that the case might be struck off the Court should have decreed 
against him the plaintiff's full claim with costs. 

‘There is, however, nothing but the appellant’s bare word to show 
that he was ignorant of the existence and nature of the decree. And 
I think it is quite possible that he was aware of both. However this 
may be, the decree is on record and no appeal has been lodged against 
it, nor has any other step been taken to have it set aside. 

In due course, the present respondent, Dera Mul, proceeded to 
execute the decree, and it is understood that execution was granted. 

The present appellant then applied to the Court under section 258, 
Code of Civil Procedure, to require the defendant-respondent, Dera 
Mul, to certify satisfaction of the decree, alleging that it had been 
fully satisied on 8th January 1899. As this application was not filed 
till 16th June 1899, the Court rejected it as barred by limitation. 

The appellant then filed the application out of which the proceed- 
ings inthis appeal arise. He asked the Court under section 244, 
Code of Civil Procedure, to find out whether the decrve had been 
satisfied or not, and if it found that the decree had been satisfied, to 
‘cancel the execution of it. This was rejected by the Subdivisional 
Court and the rejection has been upheld on appeal. I have examined 
the authorities cited by the advocate forthe appellant, and I cannot 
see that any of them enables a Court executing a decree to act in 
opposition to the plain words of section 258, Code of Civil Procedure. 
That section provides means whereby satisfaction of a decree out of 
Court can be brought to the notice of the Court, and it plainly pro- 
vides that unless the adjustment or satisfaction has been certified as 
provided inthe section, it shall not be recognized as a payment or 
adjustment by any Court executing the decree. Iam unable to hold 
that this provision of the law can be evaded by the device of moving 
for an enquiry under section 244. Ifthe decree-holder has really 
obtained double satisfaction of the decree, the appellant has other 
remedies. Having neglected to avail himself of his proper remedy 
under section 258, Code of Civil Procedure, he cannot now have the 
matter decided by the Court executing the decree in connection with 
the proceedings in execution. The view taken by the Lower Courts 
is beyond doubt correct. 

The appeal is therefore dismissed with costs. 


Munson Ram 
Ue 
Dzsra MUL, 
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Before 1. Thivkell White, Esq., C.0.E. 
(1.)MAUNG PO MIN # MAUNS PO. 
(2) MAUNG PQ v7. MAUNG SEIN asp MA CHEIN. 


Right of use aud occupancy in State land not liable to attachment and sale in 
execution of decree—Upper Burma Land and Revenue Regulation, 25. 


The decree-holder Maung Po attached and sold in execution of a decree for 
money the interest of the judgment-debtors in cer:ain State land. Maung Po Min 
applied for the removal cf the attachment on the ground that the judgment-deb- 
tor’s interest was not saleable and that he, and not the judgment-debtors, was enti- 
tled to the use and occupancy of the land. This application was dismissed by the 
Court of First Instance. _ 

Held—that in the view of the Civil Courts an occupier of State Jand has no 
transferable right of use or occupancy therein and that the occupier’s right is not 
saleable property within the meaning of section 266 of the Code of Civil Pro- 
cedure. 

References :-—t. L.R., 26 Cal., 7273 2 U-B.R., 1897—-1901, page 207. 

2 U.B.R., 1897—1901, page 209. 

In this case the District Judge has referred to this Court under sec- 
tion 14, sub-section (2), of the Civil Courts Regulation, the proceedings 
ofthe Township Court in the case of Po Min and Maung Po (Civil 
Miscellaneous Case No. 8 of 1899). The proceedings in the case of 
Maung Pov. Maung Sein and Ma Chetn (Execution Case No. 14. 
of 1899) have also been submitted. [n the latter case the decree-hold- 
er Maung Po attached and sold in execution of a dccree for money 
the interest of the judgment-debtors in certain State land. In the 
former case Po Min applied for the removalofthe attachment on the 
said land, and his application was dismissed by the Township Judge. 
The order which it is sought to have revised is the order attaching 
and selling the judgment-dehtors’ interest in the land. The point 
was raised by Po Min in his application that the interest in the land 
Was not saleable. But in reality it is the validity of the execution 
proceedings which is in question. Po Min’s main ground of conten- 
tion isthat he, not the judgment-debtors, is entitled to the use and oc- 
cupancy of the land. If it is held that the interest of the judgment- 
debtors is saleable, and if Po Min’s claim is cognizable by the Civil 
Court, the decision of the Township Court on Po Min’s claim would 
probably be held to be final, 

I have had the advantage of considering, in connection with the 
question under reference, the remarks of the learned District Judge. 
and also a judgment in appeal, in which the same point was decided, 
of the learned and experienced Divisional Judge. I have also been 
much assisted by the argument of Mr. Liitter, who was instructed by 
the District Judge to appear in the case. Po Min and Maung Po- 
appeared in person, but were not able to afford me any assistance. 
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{do not think that the rulings which have becn cited, namely, those 
in Tha Aung V. San Ke* and Maung Nuéiv. Ma Mit affect the 
point under consideration, In those cases it was held that claims to 
the ownership and possession of State land were not cognizable by 
Civil Courts, the jurisdiction of those Courts being barred by section 
53, sub-section (2), clause (ii), of the Land and Revenue Regulation. 
J agree with the Divisional Judge that there is nothing in that section 
to prevent the sale of an interest in State land in execution of a de- 
cree. Proceedings in execution of a decree do not necessarily involve 
the consideration of any claim to the ownership or possession of any 
State land. Section 53, sub-section (2), clause (ii), cannot, in my opi- 
nion, be reasonably interpreted as prohibiting any proceedings in a Civil 
Court in respect of State land other than those specified. There is 
nothing in any ruling of this Court which I have been able to find 
that bears directly on the question under reference. 

The case must be decided in the light of section 266 of the Code of 
Civil Procedure and section 25 of the Upper Burma Land and Re- 
venue Regulation. The relevant part of section 266 is that which 
declares liable to attachment and sale in execution of a decree “all 
“other saleable property, moveable or immoveable, belonging to the 
“judgment-debtor, or over which, orthe profits of which, he has a 
“disposing power which he may exercise for his own benefit.” The 
property which has been attached and sold in this case is the judgment~- 
debtors, right to the use and occupancy of certain State land. The 
question is whether this is saleable property within the meaning of 
section 266. Inorder to decide this question, reference must be made 
to section 25 of the Upper Burma Land and Revenue Kegulation which 
defines the incidents of the tenure of State land. Clause (a) of that 
section says that, subject to tie rules under the Regulation, ‘an oecu- 
“mer of State Land can have no heritable or transferable right of 
“use or vccupancy therein.” [ haye not been referred to any rules 
under the Regulation modifying this provision,’ The Revenue Ad- 
ministration, [ understand, has formally recognized the existence of a 
right of transfer, as between private parties, solong as the interests 
ol Government are not affected.{ But it has not been contended 
that this can affect the Judicial interpretation of the clause. The words 
of the clause are plain and unambiguous andthey must be coustrued 
according to their obvious and grammatical meaning. As the law 
stands at present, | am of opinion that Civil Courts must hold that an 
occupier of State land has no transferable right of use or occupancy 
therein. In that view the occupier’s right is not saleable property 
within the meaning of section 266 of the Code of Civil Procedure. 


This view is consistent with that recently held by the Calcutta High. 





* Page 207. 
t Page 209. 
t Financial Commissioner’s Circular No, 30 of 1893. 
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Court in Durga Charan Mandal v. Kali Prasanna Savkar,* in 
which it was tuledthat the interest of a judgment-debtor in an occu- 
pancy holding not transferable by custom was not saleable in execu- 
tion of a decree. 


it may be observed that the view hervin taken is not boy the view 
which the Court is bound by th: rules of construction to take, but that 
the contrary view would involve grave inconvenience. 

if it were held that the interest of a judgment-debtor could be sold 
in execution of a decree, it would still be beyond the power of the Civil 
Court to adjudicate on any application to remove an attachment on 
the ground that the applicant and not the judgment-debtor was en- 
titled to the occupancy or possession of the land in question. Such 
an application would involve a claim in respect of which the jurisdic- 
tion of the Civil Courts is barred under the rulings of this Court already 
cited. Thus, I think, it is clear that the Township Court had no power 
to decide the claim of Po Min, to the occupancy of the land referred 
to in these proceedings. The inconvenience of this is obvious. And 
there are other possible inconveniences which it is nol uccessary to 
specify in detail. 

For these reasons I reverse the orders of the Township Judge in the 
case of Maung Pov. Maung Sein and Ma Chein. | direct that the 
sale of Maung Sein and Ma Chein’s interest in the land! referred to be 
sét aside, that the purchase money be returned in full to the pur- 
chaser, and that the attachment be removed. In the case of 
Po Min v. Manng Po no orders are necessary, the attachment having 
been removed onother grounds. ‘he application of Po Min was right- 
ly dismissed, though the grounds stated were incorrect. 

In view of the fact that difficult and doubtful questions were involv- 
ed, the parties will bear their own costs in all Courts, 


FLL. R, 26 Cal., 757. 
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Before Hf. Thirkell White, Esq., CLE. 


MOOTIA CHETTY 7. MAUNG GY, 
Mr. &. M, Liittery—for applicant, 
Property under ntovigage with possession—Not liable to be atiached—Right to re. 
deem—Liable to attachment. 

‘The applicant attached certain land in execution of a decree. The respondent 
applied lor removal of the attachment onthe ground that the land was in his 
possession having: been mortgaged to tim vy the judgment-debters. The Town- 
ship Judge dirceted the removal of the attachment. 

/eld;—that though property under mortgage with possession could not be attach- 
ed, the right to redeem the property was liable to attachment. =~ 


Reference :—~-1.§L. R., 21 Bom., 226. 

‘Tue applicant attached certain land in execution of adecree. The 
respondent. applied for removal of the attachment on the ground that 
the land was in his pessession having been mortgaged to him by the 
judgmcul-debtors. A mortgage for Rs, 1,000 was admitted by the 
decree-holder. The other mortgaye pleaded by the applicant cannot 
effect the laud as it was not registered. The Township Judge direct- 
ed the removal of the attachment, 

The case is identical with Parashram Harlal v. Govind Ganesh,¥ 
in which it was pointed out that, though property under mortgage 
with possession could not be attached, the right to redeem the pro- 
perty was liable to attachment. The applicant in this case, as in the 
case above cited, wishes to attach not the property itself ; but the equity 
of redemption of the judgment-debtor therein. The case may pro- 
perly be disposed of in the way adopted in that case. 

The order removing the attachment of the land is set aside and it 
is ordered that the attachment continue upon the right of the, judg- 
ment-debtors to redeem the land so far as concerns the mortgage for 
Rs. 1,000. There will be no order as to costs. 


0 EE ALL, Ry 21 Bom, 226. 
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Before G. 1). Burgess, Esg., €.5d. 
‘ MA MA v. MAUNG PO WIN. 

Mr. H. N. Hirjee—for applicant. { Mr. A. af. Littter—for respondent. 
Investigation cf claim to property attached in execution of decree—Points for 
enguiry— Duty of investigating Court. 

In the sections relating to objections to attachment in the Civil Procedure Code, 
the legislature has provided a special means of readily and expeditiously dealing 
with the questions which are liable to arise in the course of execution proceedings 
and this it has no dout:t done with the express object of preventing all unnecessary 
litigation. Section 278 gives the Court power to investigate the claim or objection 
of a person intervening in attachment proceedings in all respects as if he were a party 
tothe suit, and directs that the Court skai/ proceed to make the investigation 
accordingly, se that the Court is bound to make a full and thorouyh enquiry.and 
to come to distinct findings 01 the points in issue irrespective Of what may happen 
in future in the way of the institution of a suit to establish the right claimed to 
the property in dispute under section 283 of the Code 5; ancdindeed itis obvious 
that, unless the Court does so, it must help io leave an opening for that further liti- 
gation which according to the recognized maxim of law itis the interest of the 
commonwealth should be avoided. 


References :—|. L. R. 14 Cal., 617 and 1. L. R. 18 Cal, 290, 
Judgment of Lower Court, 


Ma Pu 
and 
Maung Ni had issue. 
cashiers 6 ee 
| 
(1) Ma So, married Po Tu. (2) Maung Po Chit, 


| | 


\ 
Ma Ma. 


Above shows the relationships. Ma Ma intervenes to remove the attachment 
from the four kas under attachment against (1) Ma So, judgment-debtor, with her 
husband Maung Po Tu. She claims on the ground that under a deed of sale, dated 
the 29th October 1888, her father purchased [rm his sister Ma So two of the four 
kans and thus became owner of all four, and at his death his daughter. the inter- 
venor, claims she became absolutely possessed of the whole property. She relied 
on the old date of the document and the fact of possession that she is a bond fide 
holder. 


The other side state that the document, if executed, was benand’; that Po Chit 
never was in possession ; that taxes were always paid by Maung Vo ‘lu and has 
always stood all these years after alleged sale in Po ‘Lu’s name in the tenure regis- 
ter ; that it was proclaimed for sale on his behalf without any objection by the 
petitioner or her father ; and was not actually brought to sale on Lechnical objections, 
Each side thinks the other should be the party who should be referred to a regular 
suit to determine title. Under ordinary circumstances, che person holding a duly 
executed and registered deed of sale, especially one of so far back a date, would 
prevail, but there are circumstances on thesurface that raiseserious doubts of 
the bona fide nature of that document and, though in this proceeding such a docu- 
ment cannot be set aside, it need not necessarily be accepted, The unchanged 
tenure register is the best evidence in the case. 
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Order. 

Claim disallowed. Attachment will stand with costs to the intervenor. Advyo- 
cate’s fee, two gold mohurs. 

Grounds of application for reviston. 

1. “ That on the applicant showing possession of the property attached, sup- 
ported by her title to the same, created ona date long anterior to the attachment, 
the !.ower Court ought to have allowed the claim and referred the respondent to a 
regular suit. 

2. ‘That by the learnei Judge of the Court below failing to exercise the pro- 
cedure laid down by the Cede and referring applicant instead of respondent toa 
regular suit has thrown the onus inequitably upon the person in possession, the 
applicant. 

3. “Phat al any event as regards two fans of land and buildings the attach- 
ment ought to have been removed.’’ 

Orders in Revision, 

THe Lower Court has not dealt with this case in strict accordance 
with therequirements of the law, and there is consequently ground 
for the application which has been made for revision, The Lower 
Court has merely referred to the existence of circumstances which 
raise doubts as to the doné fides of the instrument relied on by appli- 
cant and to the evidence about the registration of tenure being the 
best. The tendency of such remarks may be understood, but it is for 
the Court which makes them to record its findings on the necessary 
points and the reasons for them in plain and unambiguous terms about 
the meaning of which no possibility of mistake caa occur. 

And notonly so, but itisthe business of the Court to deal with all 
the questions in the case and not to leave any of them undisposed of 
as has here been done. 

This being so, the case might very well go back to the Lower Court 
for re-hearing and disposal in accordance with law, butthe learned 
advocates on both sides desire in preference that it should be dis- 
posed ol here on the evidence already recorded above after the find- 
ings of the Lower Court have been duly recorded and certified. 

What the Lower Court had todo and what it will now have to do on 
the return of the proceedings isto find whether, in the language of sec- 
tion 281, Civil Procedure Code, “the property was, at the time it was 
attached, in possession of the — : 

(i) judgment-debtor as his own property ; 
{it} and not on account of any other person; or 
(iii) was in the possession of some other person in trust for 
him ; or ‘ 
(iv} in the occupancy of a tenant; or 
(v} other person paying rent to him ;” 
and, inthe language of section 280, whether, if the property was in 
the possession of the judgment-debtor at the time,— 
> (vi) ‘it was so in his possession not on his own account or 
as his own property but on account of or in trust for some 
other person. 
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(vii) or partly on his own account and partly on account of some 
other person.” 

Apart from the instrument of transfer the applicant claims an 
absolute title in one-half of the property, and,if that claim is sound 
she was a good claim to the release of such moiety from attachment 
under section 280, Civil Procedure Code, but this matter is not so 
much as alluded to in the order of the Court below. 

The case will accordingly be remitted to the Court of First Instance 
for the purpvse of its recording, with the reasons, its finding on each 
of the points on which a decision is requisite according lo the pre- 
visions of the Code of Civil Procedure. The bearings of the evidence 
relating to the tenure registry and the payment of Municipal taxes 
should be carefully egplained and of course the trustworthiness and 
value of the evidence in general should be fully gone into. 

The execution proceedings in which it is stated extracts from the 
Tenure registers, etc., have been fled should be sent up along with 
the present record, 

The proceedings with the required findings should be re-submitted 
a week before the 3rd february, the parties being allowed that week 
within which to file objection if they see fit, 

Tue Lower Court has now done. what it should have done in the 
first instance and has recorded distinct findings on the potnts which 
arise in a case of this kind, with the reasons for comiug to those 
findings. 

At the end of its report the Lower Court says: “I reserved all this 
for consideration when the regular case should be filed, and abstained 
from committing myself to an opinion and giving reasons till the par- 
ties had a change of producing all the evidence they could instead of 
making the regular proceedings difficult by expressing an opinion on 
the insufficient data furnished by the miscellaneous case.” 

What should prevent the parties from producing all the necessary 
evidence at once does not appear, but at any rate the view of its duty 
taken by the Court below seems to be erroneous. In the sections re- 
lating to objections to attachment in the Civil Procedure Code, the 
Legislature has provided a special means of readily and expeditiously 
dealing with the questions which are liable to arise in the course of 
execution proceedings, and this it has no doubt done with the express 
object of preventing all unnecessary litigation. Section 278 gives the 
Court power to investigate the claim or objection of a person inter- 
vening in attachment proceedings in all respects as if he were a party 
tothe suit, and directs that the Court sha// proceed to make the 
investigation accordingly, so that the Court is bound to make a full 
and thorough enguiry irrespective of what may happen in the future ; 
and indeed it is obvious that, unless it does, it must leave an opening 
for that further litigation which according to the recognized maxim of 
law, it is the interest of the commonwealth should be avoided. 
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In an application for revision such as this, however, the Superior 
Court has to be guided ly other considerations, Of these the two 
principal are thal the law does not allow an appeal against the de- 
cision of a Court of Virst Instance in the matters referred to, and that 
the Superior Court in this instance being the Court of ullimate resort, 
it would be highly inconvenient if it should be obliged to determine 
questions which would still be open to discussion in different judicial 
proceedings. 

The only question which can properly be dealt with just now is 
whether the Lower Court has exercised due judicial discretion in ar- 
riving upon the materials before it at the conclusion that the claimant 
or objector has failed to satisfy it that the property in issue was not 
atthe time it’ was attached in the possession of the judygment-debtor 
as hr own property and not on account of any other person. What 
the claimant-applicant has to reply on chiefly is a registered deed 
exccuted long before the present proceedings, by which the judgment- 
debtor Ma So transferred her half of the attached property, the other 
half being already the alleged property of the transferee, Po Chit, the 
father of claimant. Against the iact of the existence of this document 
are the facts—of the existence at the same time of a mortgage on 
the whole of the property effected by Ma So aud her husband Po Tu, 
which is not mentioned in the instrament, and the debt on which was 
not discharged with the money alleged to have been paid at the ex- 
ecution of the deed, so that a decree for sale of the mortgaged property 
was afterwards obtained; of the failure to prove any actual transfer 
of possession, Ma So and her husband still continuing on the premises, 
where claimant also resided when she was in town; and of the contin- 
uance of the registration in the town tenure records of the property 
inthe name of Po Tuand of the payment of the taxes by Ma So. 
There has been a good deal of argument as to the relative bearings 
of these circumstances, and it is ditficult perhaps to say to which side 
the balance most inclines, but it is sufficient for present purposes to 
say that it cannot be deemed unreasonable for the Court below to 
have preferred to give weight to those circumstances which tell most 
in favour of the view that the possession lay with Ma So and was on 
her own account. 

In regard to the claim to half the property independently of the 
deed of transfer, it is to some extent involved in the other circum- 
stances mentioned above, and otherwise it turns on a point of relation- 
ship and succession upon which no doubt better evidence is required 
than what has yet been adduced. 

I content myself with making these remarks without going more 
deeply into the case for the reasons | have mentioned above. I am 
unable to find that there is anything so unreasonable in the conclu- 
sions come to by the Court below as to the facts and the inferences to 
-be drawn from them as to demand the interposition of this Court for 
the purpose of shifting the burden of bringing a regular suit from the 
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shoulders of the applicant to those of the respondent. It is impossible 
to lay down any hard-and-fast rule that the existence of a registered 
instrument of.transfer is sufficient ground for deciding questions such 
as the present in favour of the transferee, and of imposing on the 
attaching creditor the task of getling the instrument set aside as 
collusive or fraudulent. [t must depend upon the particular circum- 
stances of each case whetler the cxistence of such a document is 
enough of itself or not. 
The application for revision is accordingly dismissed with costs. 
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Before G. W. Shaw, Esq. 


DORAB ALLY v. 4) MA THIT, (2) MAHOMED HADIN MEAH, 
(3) NAZIR AHMED. 


Mr. &. C, f. Swinhoe—for appellant. | Mr. 2. N, Hirvjee—for respondents. 





Properly wrongfully setsed tn execution of deevee—Special procedure laid down in 
sectian 298, Civil Procedure Code, intended to provide a speedy and summary 
remedy and not to deprive a claimant of his remedy by wav of suit. 

Dorab Ally attached certain goods ina stall in the bazaar and certain property 
in the house of Po Lu. The three respondents thereupon presented applications 
praying for removal of attachment on the ground that the property belonged to 
them and not to the judgment-deltor. But they failed to appear when their cases 
were called and the Judge held the enquiries ex-parte and ordered the attachment 
to be continued. 

VYhe objectors then instituted regular suits to have their right to the property 
cleclared and the attacliment removed, and obtained decrees accordingly. 

The present appeals were based principally on the ground that the miscellaneous 
xpplications having leen practically dismissed for default, the respondents had no 
legal basis for regular preceedings under section 283, Civil Procedure Code. 
Hence these proceedings were had without jurisdiction and were void, 


Held—that whether therehas been an application under section 278 or not, 4 
regular suit would lie and it was*immaterial whether the order of the Court had 
been or ought to have been one dismissing the application for default ar one decid- 


ing on the merits that the attachment was to be withdrawn or maintained. 
References :— 
15 I. A., page 1. 
14 W. R., page sqo. 
16 W.R., page 59. 
11, R., 23 Mad., page 220, 
2 U. B.R., 1897-1901, page 262. 
J. L. R., 23 Bom., page 266. 

By consent three appeals have been heard together, namely, the pre- 
sent appeal by Dorab Ali against Mi Thit and those of the same appel- 
lant against Mahomed Hadin Meah and Nazir Ahmed. Dorabd Ali, 
in execution of a decree against one Amjad Ali, attached certain goods 
{duck’s eggs) in a stall in the bazaar and certain property in the house 
of Po Lu. The three respondents thereupon presented applications, 
praying for removal of attachment on the ground that the property 
beloged to them and not to the judgment-debtor. 

But they failed to appear when their cases were called and the 
Judge, as he notes, held the enquiries exparte and ordered the attach- 
ment to be continued. 

The objectors then instituted regular suits to have their right to the 
property declared and the attachment removed and obtained decrees 
accordingly, 
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The present appeals are based on the grounds :— 

(x) that the miscellaneous applications having been practically 
dismissed for default, the respondents had no legal basis 
for regular proceedings under section 283, Civil Procedure 
Code, hence these proceedings were heard without juris- 
diction and are void ; 

(2) that on the evidence the attachment should have been main- 
tained. 

As regards the facts the learned advocate for appellant admits that 
the objectors satisfactorily established their claims except in respect 
of the eggs attached in the bazzar which Mi Thit claims to be hers, 
and the almirah attached in the house which Hadin Meah claims to 
have bought from the judgment-debtor. 

As regards the eggs in Mi Thit’s possession, I concur with fhe Lower 
Court. It was very clearly proved that Hadiu Meah was an importer 
and dealer in eggs and it was shown by appellint’s own witness that 
the holders of stalls were in Lhe habit of allowing people whe bought 
from them to retail goods in their stalls. There is no reason for 
doubting that Mi Thit was selling on her own account and thal the 
eges inher possession at the time of attachment were her own and 
not the judgment-debtor’s property. 

In regard to the almirah, I do not think there is sufficient ground 
for interfering, The respondent Mahdmed Hadin Meah states that 
he bought the almirah from Amjad Ali when the latter left the house 
and went to Rangoon, The landlord Po Iu proves this to have heen 
some five months before suit. 

It is certain that Amjad Ali gave up the house and it was taken by 
Mahomed Hadin Meah and afterwards by Nazir Alined. [tis only 
natural that Amjad Ali should have sold the almirah wheu he went 
away on giving up the house. [tis not shown that this was a fraudu- 
lent transaction. 

The main ground of appeal is the legal one. 

The cases of Aishen Chand /asawut v. Syed Nadir Hossein,* 
Sudaburt Pershad Sahoo v. Latéf Ald Khan,t Mohadel Mundel 
vy. Modhoo Mundul,t Settiappan v. Sarat Stngh§ and Ma Ma 
v, Maung Po Win,|| have been cited in support of thi: arguments of 
the learned advocate for the appellant, but the only one of these cases 
which appears to be at all directly in point is that of Sudadurt Per- 
shad Sahoo, where the learned Judge said: ‘1 am still at a loss to 
“understand how a suit can lie independently of section 246 (of Act 
 VIILE of 1859 corresponding to section 283 of the present Code). The 
“ party whose property is wrongfully seized has always a cause of 
“action as soon as his rights as owner are invaded, but the party who 
“(is unsuccessiul in his attempt to obtain execution against any parti- 





*15 1. A., page t. t 16 W.R, page 59. 
T 14 W. R., page 340, § 23 Mad., page a20. 
|| Page 262. 
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‘cular property has only that peculiar and anomalous remedy provid- 
“ed by section 246 and if he fails to take advantage of that his only 
® course would appear to be to make a frech application for execution.” 

The plaintiff in that case was the party seeking to enforce the at- 
tachment. In the present case the plaintiffs were the parties whose 
properly was wrongfully seized. Even on this ruling therefore it does 
not appear that there was anything to prevent the respondents from 
bringing regular suits. 

The case of Ragunath Mukund v, Sarosh K, R. Kama and others 
is a much more recent one, and I am of opinion that the law is there 
correctly stated. The view taken in that case is that the special 
procedure laid down in section 278 ef seg. is intended to provide a 
speedy and summary remedy and uot to deprive a claimant of his re- 
medy by way of suit. 

In short I hold that whether there has been an application under 
section 278 or nota regular suit will lie, and it is immaterial whether 
the order of the Court has been or ought to have been one dismissing 
the application for default or one deciding on the merits that the at- 
tachment was to he witlidrawn or maintained, 

For these reasons, I dismiss the appeals with costs. 





¥ 7.1. R., 23 Bom., page 264, 
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Civil Second Before I’, S. Copleston, Esq. 
Appeal No. 20f CHOKALINGUM CHETTY ann awortunn v. MAUNG VEIK ann anotucnn. 


aoe Mc. H. N. Hixjee—for appellants. | Mr. 8. C. Dutta, on behalf of Mr. W. 
is ae Calogreedy—for respondent. 





Civil Procedure—283—lroof— Burden of-—Possession— Fudguwut-debtor 3 judg 
ment-creditor—Attached property. 

This was a suit under section 283, Civil Procedure Code, to recover possession of 
certain land which had been sold under the judgment-creditor’s attachment as the 
property of the judgment-debtor. 

The Lower Appellate Court held that as plaintiffs were in possession of the land 
at the time of attachment the burden of proof of right to possession lay on the de- 
fendants. 

Held,—In second appeal that the burden of proving not only that he was in pos- 
session but that he was not the jucgment-debtor’s trustee lay on the plaintiff. 

References -— 

L.L.0., 3 All, 537. LLL... 12 Bum., 270, 

+, 4 Bom,, 74. | ———, 17 Bom., 94. 

, 6 Bom, 2ts. ———, 17 Cal, 256. 
, 8 Bom,, 375. , 20 Cal, S34. 

THIS was a suit by Maung Yeik and Maung Eik under section 283, 
Civil Procedure Code, to recover possession of certain land known as 
Chaingale land which had been sold under judgmen!-creitor Choka- 
lingum Chetty’s attachment as the property of judgment-dcbtor Maung 
San Min to Somasandrum Chetty. 

The Court of First Instance dismissed the suit. The Judge referred 
to the miscellaneous case in which plaintiff had failed to get the 
attachment removed. The Judge erred in relying in any way on the 
miscellaneous proceedings, aud was probably influenced to some extent 
in the findings he came to by the former proceedings. The District 
Judge held that as plaintiffs were in possession of the land at the time 
of attachment, the burden of proof of right to possession lay on the 
defendants and he found that they had made out no title. At thesame 
time the Judge held further that plaintiff Aad proved his case. The 
learned Judge quotes the Full Bench Bombay ruling in Pemrdy Bha- 
vaniram v. Narayan Shivavam Khtsti,* in which it was held that 
possession at the time of attachment was sufficient evidence of title- 
against the auction-purchaser when the latter coull not prove affir- 
matively the judgment-debtor’s title. 

The District Judge reversed the decree of the Court of First Instance 
and gave plaintiff a decree. In appeal in this Court it is urged on be- 
half of the defendants (1) that the burden of proof was on the plain- 
tiffs who had failed to get the attachment removed, and not on the 
defendants ; (2) that the Lower Appellate Court should have held with 
the Court of First Instance that plaintiffs had failed to establish a right 


* TU. R., 6 Bom, 215. 




















1901. | UPPER BURMA RULINGS. 2qt 





Civil Procedure—z283. 





to the land or that the Iond was not held under or on behalf of the 
judgment-deblor ; (3) that as against a don@ fide purchaser, strict proof 
was required from plaintiffs who seek to oust him from possession ; and 
(4) that the Lower Appellate Ccurt has erred in its reason for credit- 
ing the plaintiffs’ witnesses and reversing the decree of the Court of 
Virst lestance, It is urged that plaintiff proved merely possession at 
the time of attachment, which was admitted, and that mere proof of 
possession is insufficient to establish the right which plaintiff claims 
under section 283 of the Civil Procedure Code, The right claimed is 
that the land is plaintiffs’ and is not the property of the judgment- 
debtor, and was therefore not liable to attachment. In the case of 
Gontnd Almaram Santat® ii was held that as the defendants had 
obtained an crder maintaining attachment, it wis incumbent on the 
plaintiff—who impugned that order by the regular suit to prove her 
case—to prove payment of purchase-money and possession since the 
alleged sale to her. The plaintiff was the judgment-debtor’s mistress, 
and it is not clear from the report of the case whether plaintiff was in 
possession at time of attachment or not. 

lit two cther cases that have been cited (I. L. R., 4 Bom., 74 and :7 
Bom., oq) the defendant had succeeded in raising the attachment and 
plaintiff was held bound tu prove the right to attach, that is, that the 
property was the judgment-debtor’s. 

‘There is no doubt that the barden of proof is in the first instance on 
the plaintiff in the present case, but if possession at the time of at- 
tachment were all that plaintiffs could be said to have proved, the im- 
portant question would arise whether that would be sufficient to enable 
plaintiff to recover from the defendant, who proves ro title in the 
judgment-debtor but who has obtained an order maintaining attach- 
ment, which order plaintiff is impugning. 

As to the right of a plaintiff to recover possession from a person, 
who dispossesses him irregularly by mere proof of previous possession, 
there are many and rather various rulings in addition to that cited by 
the learned [District Judge, and tothese | will now advert. In 1884, in 
the case of Krtshuarav Yashvant and others vy. Vasudev Appajt Ghoti- 
kar, &c.,7 possession was held to bea sufficient title. In the Allahabad 
High Court it has been held similarly by three out of four Judges of a 
Full Bench, see Walt Ahmad Khan and others v. Ajudhia Kandu, t 
and the Privy Council in the case of /smail Arig v. Mahomed Ghous§ 
has given a like opinion. The contrary view was taken or followed in 
Purmitshur Chowdhry and othersv. Brijo Lail Chowdhry and others|| 
but this may now be disregarded, 

I consider it clear that in the case of a trespasser mere proof of law- 
ful possession is sufficient without proof of a title to give a plaintiff a 





* 1.L.R., 12 Bom., 270. tT LL.R., 13 All, 537. 
+ LL.R., 8 Bom. 375 § I.L.R., go Cal, 834. 
| LLAR., 17 Cal., 256. 
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right to eject such trespasser, who can prove no title whether the suit 
be brought within six months of dispossession or not. The further 
question now arises whether the fact that defendant has succeedut in 
the miscellaneous suit in maintaining the attachment makes it neces- 
sary for plaintiff to do more than prove previous possession in case the 
defendant proves no title. 

And in order to acertain whether the plaintiff in this suit under 
sectian 283 is in the same possession as a plaintiff suing to recover 
possession from a trespasser, it will be well to examine section 278 and 
the following sections of the Civil Procedure Code. Sections 279 and 
280 must be read together, and what the objector in the case had to 
prove during the investigation held under section 278 was that the 
judgment-debtor was not in possession and then the objector was in 
possession—which facts were admitted—and, further that the objector 
was not in possession as trustee for the judgment-debtor, that is to say, 
the objector, who is now the plaintiff, had to preve something more than 
mere possession. “fhe plaintiff in the suit brought to establish his right 
ur.der section 283 cannot, | think, be put in a position beth r than that 
of the objector and, moreover, admittedly, there is the order passed 
under 281 disallowing the plaintiff's objection to the attachment, which 
order plaintiff is now impugning. The decisions already cited also yo 
to show that this order tends to show on plaintiffs the burden of prov- 
ing something more than mere possession, and I therefore think (hat 
the District Judge was wrong in holding that as the plaintiff posses- 
sion at thw time of attachment was admitted, the burden of proving Lille 
was at once shifted on to the defendant. The plaintiff had to show, 
besides his admitt: d possession al the time of attachment, at ieast the 
negative fact that he was not the judgment-debtor’s trustee, which he 
could only do by adducing othcr evidence of his title and as to how he 
himself came to be in possession, 

If the attachment were shown tn have been wrongly made, the attach- 
ing creditor would be trespasser liable to be sued for damages, but 
this matter of law does not— prior to the determination of the suit 
under section 283—place him in the position of the trespasser referred 
to in the decision already cited, against whom proof of mere previous 
lawful possession is sufficient to enable a plaintiff to recover posses- 
sion. Pending the determination of the suit under section 283 the 
defendaut-attaching creditor or auction purchaser, with the order under 
section 281 in his favour, is not to be treated as a trespasser. 

The District Judge’s decision was, however, not affected by this error 
of law, because he says that the evidence of plaintiff's claim is com- 
plete even if the burden of proof lie on him. 

I will now proceed to the evidence in the case, and, in the opinion 
| have formed, ] am in accord with the learned District Judge. The 
plaintiff proved by trustworthy evidence that he had been long in 


possession of the land in dispute up to the year 1238 B.E., when, owing 
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to fear of the Theingén thugyi, he left the circle and was obliged to 
abandon his land atter an attempt t mortgage it—an attempt which fell 
through owing to the thugyi's interference, ; 

The thugyi remained in possession—no doubt adverse—until the 
year 12511.E., that is, over tz years. It is doubtful if any plea of 
force, iraud or oppression would have availed to enable plaintiff to re- 
cover possession, at this date, ina Court of law, but itis, as the District 
Judge found, proved that in 1251 the Theing6én thugyi, Maung San Min, 
the judgment-cebtor, allowed the plaintiff to recover possession by pay- 
ing off a mortgage created by the thugyi and by making him a small 
present. The cvidence for plamtiff, and also that for the defendant, 
leaves no doubt in my mind that this transaction was an admission of 
pluintill’s claim to the land, and was not, as the defendant’s side wish- 
cs lo make out, a mortgage to the plaintiff by the judgment-debtor. 
The plaintiff obtained possession of the land, now valued at Rs. 7,610 
and probably even in 1251 worth much more than Rs. 160, by the pay- 
ment of Rs. 100. It is not suggested that he shared the produce with 
the thugyi, judgment-debtor, and the evidence of the wife of the latter 
as to plaintifl’s redeemzng the land is strongly against the claim now 
sel up by defendant. 

The fact that plaintill’s right tothe land may in 1251 have been ex- 
tinguished in accordance with section 27, Limitation Act, seems to 
make no difference, There was a bond fide transfer by the thugyi, 
Maung San Min— present judgment-debtor—for consideration, though 
this hardly affects the case. Maung San Min ceased to own, possess 
or claim the land, and it became, so far as Maung San Min could give 

‘ plaintiff a title, the property of the plaintiff, 

I am therefore in agreement with the District Judge in holding that, 
whether the burden of proof of title other than possession is on the 
plaintiff or not, he has succeeded in proving a valid title as against the 
judgment-dcebtor and therefore Eeeue the attaching creditor and 
auction purchaser, who prove no title. 

This appeal is therefore dismissed with costs. 
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Before H. Thirkell White, Esq., C.1.8. 
MA MYA «. TO LU. 
Mr. A. 4. Koreishee—for applicant. | Mr. ha Gywe—for respondent. 
Execution sale—proceeds of —paurlics claiming interests tu—should be given an 
opportunity of beng heard and of establishiveg thety claims to participate in 
ihe distribution, 

But the appellant and respondent obtained decrees against certain property 
belonging to one Po Chit, The cattle were attached and sold by the ‘ownship 
Court, Singaing, and the whole amount realized was paid to the respcndent to 
whom the property was alleged to have been mortgaged. 

Held,—that the order was passed under section 295, Code of Civil Procedure, and 
was not subject to appeal, and that this Court does not ordinarily exercise its powers 
of revision when other remedy is expressly provided hy law. 

Held also,—that before passing an_ order under section 295, Code of Civil Pro- 
cedure, the Court should give the parties claiming to be interested an opportunity 
of being heard, and of establishing their claims to participate in the distribution. 


THE order which itis sought to revise was passed under section 295; 
Code of Civil Procedure, and is not subject to appeal. No doubt it is 
open to revision. It is the case, however, that the section provides a 
temedy by regular suit and that this Court will not ordinarily exercise 
its exceptional powers of revision when other remedy is expressly pro- 
vided by law. . 

t find that the cattle in question were actually atiached by the re- 
spondent as well as the applicant and that, as the District Judye says 
they were sold as much in execution of the respondent's decree as of the - 
applicants. The case appears to be precisely that contemplated by 
section 295, Code of Civil Procedure. Assuming that the mortgage was 
proved, I think that the Township Court was right in paying the pro- 
ceeds realized to the mortgagee. Section 295 does not apply to cases 
in which execution of a mortgage-decree is sought. There was no such 
decree in this case. It does not even require the mortgagee to be a de- 
cree-holder. But [think the Township Judge was clearly wrong in 
paying away the proceeds to fo Lu without giving the other decree- 
holder Ma Mya an opportunity of showing cause against the adoption 
of this course. Before passing an order under section 295, Code of 
Civil Procedure, the Court should obviously give the parties claiming to 
be interested an opportunity of being heard and olf establishing their 
claims to participate in the distribution. 1 cannot sec that as against 
Ma Mya the mortgage alleged was ever properly proved, and it is not 
quite clear that she had an opportunity of denying it. 

I think, at the same time, that no useful purpose would be served by 
remanding the case in order that Ma Mya may have an opportunity of 
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showing cause against the payment to To Lu. She has her remedy in 
a regular suit and the result of remanding the case would only afford an 
opportunity for further and prolonged litigation. Ma Mya should, if 
so advised, proceed to seek the remedy which the law allows. 

This application is dismissed with costs. 


Ma Mra 
uv, 
To Lu. 


Crutl Second 
Appeal No, 257 
of 1900. 
December 
gra. 


ce 
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Before H. Thirkell Whete, Esq., C1.B- 
NARANA CIIMETY ». SIT KAUK, 
Mr. A. AL, Liitéery—for appellant. | Mr. €. GS, Pillay—for respondent. 


Mortgagee who has not obtained a decree an his mortgage has no right to obtain by 
an order in execution proceeding ar by miscellaneous applicutioi, payment of 
his debt out of the sale-proceeds of the property under mortgage when sold in 
exverutzor of a deerer. 

The respondent obtained a decree against one Ma Ngwé Hnin as legal repre- 
sentative of cne Tan Saw, deceased. In execution of that decree he applied on 4th 
September 18gg, for the attachment and sale of certain immoveable property be- 
longing to Tan Saw. On 25th September 1899, the appellant applicd, astensibly 
under section 295, Code of Civil Prvcedure, that a mortgave of the property effected 
by Ma Ngwe Hnin on 4th September 1899, should first bi: satistied out of the pro- 
ceeds of the sale. The Court of Virst Instance, after hearing evidence, on oth 
January 1990, granted the appcliant’s application and ordered that the proceeds 
of the sale should first be applied to the satisliction of the mortgage-debt. The 
property had in the meantime been sold. On 24th Webruary rgoo, the respondent 
filed a suit to recover Rs, 300 which had apparently been paid out to the appellant 
under the order of the gth January. The respondent produced evidence that the 
property which had been mortgaged had been bought by Tan Saw and Ma Newe 
Hnin; that Rs. 200 had been borrowed by them jointly ; and that after Tan Saw’s 
death, Ma Ngwe Hnin borrowed a further sum of Rs. 100 and mortgaged the pro- 
perty in her ownname, A decree was given for one-half of the amount claimed, 

Held—that section 295 of the Code of Civil Procedure cloes not give a mortgagee 
as such, who has not obtained a decree on his mortgage, the right to obtiin, by 
an order in execution proceedings or by miscellancous appliciation, payment out of 
the sale-proceeds of the property under mortgage of the amount of the mortgagee 
debt, : 


THE respondent, Sit Kauk, obtained a decree, in effect if not in 
terms, against one Ma Ngwe Hnin as legal representative of one Tan 
Saw, deceased. 

In execution of that decree, he applied on 4th September 1899, for 
the attachment and sale of certain immoveable property belonging to 
Tan Saw, On the 25th September 18gg the appellant, Narana 
Chetty, applied, ostensibly under section 295, Code of Civil l’rocedure, 
that a mortgage of the property effected by Ma Ngwe Hnin, on 4th 
September 1899, should first be satisfied out of the proceeds of the 
sale, After hearing evidence, the Subdivisional Judge, on the oth 
January 1900, granted the appellant’s application and ordered that the 
proceeds of the sale should first be applied to the satisfaction of the 
mortgage-debt. The property had in the meantime been sold on 13th 
October 1899, or thereabouts, 

On 24th February rgoo, the respondent, Sit Kauk, filed a suit, pur- 
porting to be under section 283, Code of Civil Procedure, to recover 
Rs, 300 which had apparently been paid out to the appellant under 
the order of gth January. It is clear that the reference to sec- 
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tion 283 of the Code of Civil Procedure was a mistake, and that the 
suit should have beste brought wider the penultimate paragraph of 
section 295. (dub | do not think that this erroncous cltalion of sece 
tion 283 need alfect the disposal of the suit on the merits. The res- 
pondent-plaintilf, Sit Kauk, produced evidence that the property which 
had bein mortgaged had been brought by Tan Saw and Ma Newe 
Hnin; that Rs. zoo had been borrowed by them jointly; and that, 
after Van Saw’s death, Ma Ngwe Hnin borrowed a further sum of 
Rs. 100 and mortgaged the property in her own name. Tan Saw was 
a Chinese and he and Ma Newe Hnin lived together as man and wife. 
But Mla Ngwe Hnin said that Tan Saw had a lawful wife in China; 
and a bazaar-seller, who was called as an expert in Chinese law, said 
that a Chinese can have only one lawful wife and that she would in- 
herit her husband’s property at his death. The present appellant 
produced no evidence, but I understand from a remark in the judg- 
ment of the Lower Appellate Court, he was allowed to treat as evi- 
dence the oral and documentary evidence produced in the previous 
miscellaneous casein which he had obtained an order for the payment 
of the proceeds of the execution sale. On these materials, the Town- 
ship Judge found that the property belonged jointly to Tan Saw and 
Ma Negwe Hnin and that the mortgage being effected after the decree 
against Tan Saw’s estate was not valid. He therefore gave a decree 
for one-half of the amountclaimed, I surmise that when he said that 
he found that the mortgage was not valid he meant to say that it was 
not valid in so far as it purported to affect the half share of the pro- 
perty which Ma Ngwe Hnin held as heir of Tan Saw. For if he had 
treated it as altogether invalid, he would, I imagine, have given the 
whole of the proceeds of the sale to the plaintiff. 

Against this decision the defendant appealed to the District Court. 
The appeal was heard by the Additional District Judge who happened 
to be the same officer as the Judge of the Subdivisional Court who had 
granted the whole proceeds to the appellant in the previous miscella- 
neous case. Hecame to the conclusion, after hearing argument, that 
his previous decision as Subdivisional Judge was erroneous, and that 
the appellant had no right to obtain payment of the proceeds of the 
execution sale. He therefore dismissed the appeal, holding that the 
appellant had already obtained more than he was entitled to by being 
allowed to retain one-half of the proceeds. Sit Kauk did not appeal 
against the decree of the Township Court. 

After careful consideration, I am of opinion that the view taken by 
the Additional District Judge is correct. Section 295 of the Code of 
Civil Procedure does not give a mortgagee, as such, who has not ob- 
tained a decree on his mortgage, the right to obtain, by an order in 
execution proceedings, or by miscellaneous application, payment out of 
the sale-proceeds of the property under mortgage of the amount of the 
mortgage-debt. The only thing that a mortgagee in this position can 
do is to bring to the notice of the Court the existence of his mortgage. 


19 


Nanana Caarry 
w. 
Sir Kavx. 


Nakawa Cuterry 
Ue 
Srp Kau, 


278 UPPER BURMA QULINGS. ,1897— 





Civil ‘Procedure—295. 








The Court can then either sell the property subject to the mortgage 
or, with the assent of the mortgagee, under clause (4) of the scclion, 
it can sell the property free from the mortgage and give the mort- 
gagee the same right against the proceeds “of the sale as he had 
against the property sold. The mortgagee has then, in the latter case, 
the same remedy in respect of the proceeds of the sale as he had 
against the property mortgaged. But there is nothing in the section 
to authorize the Court to ‘order the proceeds to be patd to the mort- 
gagee. J am therefore of Opinion that the assets realized by sale of 
the property were paid to the appellant who was not entitled to them, 
and that the respondent could maintain a suit against him to compel 
him to refund them. This is what has been done, and the respondent 
has been partially successful. He should probably have Ix en wholly 
successful. 

This appeal is therefore dismissed with costs 
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fefore G. D, Burgess, Esg.. CSd. 


akan sires pea tan Ch) BALE SET 
BHAIMIA AHMED ISMILJEE $1) Siaik KADIR. 


Mr. //. N. Hirjee~~for applicant. | Mr. Abdul Hassan Koretshee—for respondents, 

Crotl Procedure Code, 327 A—Evidence Act, 102,106—The judgment-debtor ts the 
parity who has to show the Court his right to exemption from the provisions 
of law which the judgment-creditor has put tn force against him. 

In this case the respondent-iudyment-debtors, upon the plea of poverty, had 
claimed exemption from imprisonment under the provisions of section 337A, Civil 
Procedure Code. Excepting the fact that some time before there had been loss of 
some stock in a fire, there was no evidence to support the judg'ment-debtors’ plea 
except their own, yet the Lower Court virtually threw the burden of proof on the 
judg ment-creditor and discharged the debtors. 


/{eld—that the burden of proof lay on the judgment-debtors. The language 
of section 337A of the Civil Procedure Code implies apparently that the judg- 
ment-debtor has to satisfy the Court that he is unable to pay the amount of the 
decree from poverty or other sufficient cause. It is for him to prove his right to 
exemption from the provisions of the law relating to imprisonment for debt which 


the judyment-creditor has put in force against him. Sections to2 and 106 of the’ 


Evidence Act are to the same effect. ‘The ordinary presumpuon must be that the 
judgment-debtor has not contracted his debt without the means of paying it and 
therefore, if no evidence at all were given on either side, the judgment-debtor 
would fail in his claim to exemption from the cons2queices of his own act. And 
the fact of the judgment-debtor’s poverty must be especially within his own 
knowledge and cannot be vithin the knowledge of his ereditor except to a limited 
extent. 

As far as I understand the orders passed by the Lower Court, the 
burden of proof of poverty has been thrown upon the applicant- 
judgment-creditor instead of upon the respondent-judg ment-debtors. 

Now the language of section 337A of the Civil Procedure Code 
implies apparently that the jadgment-debtor has to satisfy the 
Court that he is unable to pay the amount of the decree from pover- 
ty or other sufficient cause. The judgment-debtor is the party who 
has to show the Court his right to exemption from the provisions 
which the judgment-creditor has put in force against him. 

Sections 102 and 106 of the Evidence Act imply the same thing, 

The presumption is that the judyment-debtor has not contracted 
his debt without the means of paying it, and therefore, if no evidence 
at all were given on either side, the judgment-debtor would fail in his 
claim to exemption from the consequences of his own act. 

So, too, the fact of the judgment-debtor’s poverty must be espe- 
cially within his own knowledve, and canaot be within the knowledge 
of his crediter except to a limited extent. 

On both these grounds then the burden of proof seems to fall on 
the judgment-debtors, 

Here the judgment-debtors have given no evidence but their own, 
which obviously cannot be satisfactary. 


Cruel Reviston 


September 
21St. 
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Bram Auwer No doubt there was loss of property in the bazaar fire, but an the 

isMiLsEL. other hand there is evidence of resumption of business. 

Respondents’ learned -Advocate says he had further testimony to 
adduce but did not do so as the Court expressed itself satisfied, 

An opportunity may now be given for producing such evidence. 

The order of the Lower Court’ is set aside as being contrary to the 
rules as to the burden of yrcol, and the rcheariny of the matter 
accordingly is directed. 

Costs to follow the final result, 


a, 
Kapir Srv. 
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Before G. W. Shaw, Esq. 
Vv. S. £. SOMASUNDARUM PILLAY v. MAUNG BA. 
Mr. #. N. Hirjee—for applicant. 


Yudgment-debtor arrested and released immediately without being imprisoned 
may be veaarvested—Section g41, Civil Procedure Code, tnapplicable. 

‘the respondent’ was arrested in execution of a decree and brought before the 
Court and having stated that ne wished to apply to be declared an insolvent he 
wis ordered to be released ov security. At 6 p.m, the same day the bailiff report. 
cd that respondent was unable to furnish sccurity and that the applicant decree» 
holder) had not paid subsistence money. “The Judge ordered his reicase and next 
slay, when applicant applied for a ce-arrest, relused to grant it on the ground that 
zt man cannot be twice arrested for the same debe. 

Held-that the Judge could only have refused the application for re-arrest 
under section 341, Civil Procedure Code, and that respondent not having been 
imprisoned section 341 was not applicable. 


Reference +-—LL.R., 23 Cal., 128, 


The respondent was arrested in execution of a decree and brought 
before the Court on the 2nd April and having stated that he wished to 
apply to be declared an insolvent he was ordered to be released on 
security, AtG P.M. the bailiff reported that respondent was unable 
to furnish security and that the applicant @lecree-holder) had not paid 
subsistence money. : 

The learned Additional District Judge thereupon ordered his release 
and next day, when applicant applied for a re-arrest, refused to grant 
it on the ground that a man cannot be twice arrested for the same debt, 


‘Phe case of Ragendre Narain Roy v. Chunder Mohun Misser* 
has been rclerred to on behalf of the applicant. 

The contention for the applicant is that the learned Additional Dis- 
trict Judge could only have refused the application for re-arrest under 
section 341, Civil Procedure Code, and that respondent not having 
been imprisoned section 341 is.not applicable. 

Tam of opinion that this objection is good. It is supported by the 
Calcutta ruling above cited and appears to be in accordance with the 
provisions of the Civil Procedure Code, cf. section 337A (4). In the 
circumstances | think the application for re-arrest should not have been 
refused, I therefore set aside the order refusing to grant the applica- 
tion for re-arrest and direct that the Lower Court proceed to order the 
tespondent to be re-arrested. The respondent to pay the costs of this 
application. : 

ss eS en er ee 
*LLR., 23 Cal., page 128. 
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Before H, Thirkell White, Esq. C128. 
SITHAMBARAM CHITSY 7 MAUNG SAN HLA, 





Mr. H, N. Hirgee—for appellant. | 9 Me. 0. GS. /ilfay—for respondent. 
Civil Procedure, 345, 350, 351—Appliaation hy jidamentdeblas to be declared 
tusolvent, 


This was an appeal against an order of the District Court dcclaring the re< 
spondent insolvent. The appeal was urged mainly on the ground that the Dis- 
trict Court had erred in placing on the opposing creditors the burden of proving 
that the applicant had made no losses. 


Held—that the burden of satisfying the Court that the statements in his appli- 
cation were substantially correct lay on the applicant; but that when the applicant 
had made out a frimd facie case it was for the opposing creditors lo show speci- 
fic cause against the order of discharge. 

References :— 

LL.R., 4 Cal., 888. 
25 W.R., 95. 

THIS is an appeal against an order of the District Court declaring 
the respondent insolvent. The appea! has been urged mainly on the 
ground that the District Court has erred in placing on the opposing 
creditors the burden of proving that the applicant had made no 
losses. 

The procedure in respect of an application fo he declared an insol- 
vent, so far as the present case is concerned, is regulated by sections 
345, 350 and 351 of the Code of Civil Procedure. “The application 
appears to have complied substantially with the requirements of sec- 
tion 345, and a list of losses suffered’ by the applicaet was attached. 
This does not seem to be required by the section, but it is no doubt 
necessary that the applicant should make a full and true disclosure of 
his affairs and a statement of losses recently incurred by him in busi- 
ness was an appropriate appendix to the application. ; 

The Court, after serving notices, proceeded to examine the judg- 
ment-debtor, as required by section 350, in the presence of the credi- 
tors and with their assistance. The examination under that section 
is as to the circumstances of the applicant at the time of the hearing 
and as to his future means of payment. The creditors were, it 
appears, duly heard and they adduced evidence. : 

The Court thereupon held that the applicant was not shown to 
have done anything to disentitle him to be declared an insolvent and. . 
accordingly granted his discharge. I understand the effect of this 
order to be that the Judge was satisfied that the statements in the 
application were substantially true and that the applicant was not 
shown to have done anything to bring him within clause (4), (¢) or (d) 
of section 351 of the Code of Cis] Procedure. 
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The procedure adopted by the District Judge seems to have been 
entirely correct. It is no doubt the case that the applicant is bound 
to show that he is entitled to his discharge. The rule is explained 
by the fligh Court of Calcutta in AZumtaz Hlossein v. Brij Mohun 
Thakoor,* which was cited by the learned advocate for the appel- 
Jant in the following words :— 


“We think it does lie upon the applicant to satisfy the Court as to the various 
matters there described (.e., the matters set out in section 451), and it is quite rea- 
sonable that he should do so, because the facts are peculiarly and chiefly within the 
applicant’s own knowledge ; and the meaning of the section no doubt is that, upon 
his examination before the Court, ke should leave on the mind of the Court an 
impression that he is not under any of those heads undeserving of the protection 


which he asks for.” : 


The same view had previously been taken in Gladstone Wyllie and 
Co. v. Woomesh Chunder Chatterjee + in which it was said :— 


“ Tt seems to be (the Judge’s) view that the judgment-debtor, by making the 
application prescribed by the section, and by verifying the application, throws it 
entirely on the judgment-creditor to prove the existence of circumstances which 
authorized his bemg kept in confinement. The Judge quite omits to see that it is 
necessary for the judement-debtor, by his application and by the examination 
which he undergoes, to satisfy the Court that he is acting oud fide. The Court, 
we think, must be first statisfied that the allegations made by the judgment-debtor 
in his application and under examination are true, and, if so, the execution-creditor 
may then be called upon to show cause.” 


In some cases it may be necessary for the applicant to produce 
evidence in support of his statements. But the wording of section 
250 shows that this is not ordinarily necessary. {f «ny statements in 
the application are challenged, or if the applicant's examination is 
not satisfactory, the Court may no doubt require him to produce evi- 
dence. But if the Court is satisfied, on the examination of the appli- 
cant, that the statements in the application are substantially true, it 
is then for the opposing creditors to show cause against the appli- 
cation. Itis certainly not the intention of the law that an applicant, 
under section 345 oi the Code of Civil Procedure, should produce at 
the hearing strict proof, independently of his own oath, of every point 
in his application. 

In the present case I am unable to see on the record on what 
specific grounds the application was opposed, or what acts disentitling 
him to discharge the applicant was alleged to have done. As to the 
specific ground of appeal, namely, that the applicant was bound to 
prove his losses, { concur with the District Judge that there is no 
authority for the proposition. The examination of the applicant 
satished the Court, and in the absence of any evidence to the contrary 
he was entitled to his discharge. 

The appeal is dismissed with costs. 


-R.,4Cal,888, | ti L.R., 25 W_R., 95. 
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Civil Second Before H. Adamson, Esq. 
Appa is 76 of MA KO», MAUNG PO TUN. 
rere Mr. C. G. S. Pillay—for avpellant. | Mr, & N. Hivjce-—for respondent. 
a Civil Procedure, 373—Withdrawal of suit with the consent of defendant— 


Reference to arbitraiar. 


The appellant sued the respondent for the recavery of certain diamond rings 
valued at Rs. 700. In the course of the suit both parties put in a joint petition 
stating that they had agreed to refer the suit to arbitrators and asked permission 
to withdraw it, Permission was granted. 

Appellart again sued the respondent cn the same cause of action and obtained 
a decree for the amount claimed. 

On appeal the Divisional Judge held that asthe first suit had been withdrawn 
without permission to bring « fresh suit, the bringing uf a fresh suit was barred 
by section 373, Civil Procedure Code, 

feld,—that the mutunl withdrawal of the first suit and the reference to arbitra- 
tion, which proved infructuous because the arbitrators declined to zive a decision, 
was not a bar to the institution of a fresh suit on the same cause of action, 


References :— 
LL. R. 9 All, 168. 


——-——~- 14 Bom., 31. 
Woodman’s Digest, page 6222. 


Appellant-plaintiff sued respondent-defendant in the Court of 
the District Judge, Magwe, in Civil Regular Suit No. 8 of 1898 for the 
recovery of diamond rings valued at Rs. zoo. In the course of the suit 
both parties put in a joint petition stating that they had agreed to refer 
the suit to arbitrators, and asking permission to withdraw it. Per- 
mission was granted. Appellant again sued respondent on the same 
cause of acticn in Civil Regular suit No. to of 1898 of the District 
Judge, Magwe, and obtained a decree for the amount claimed. Re- 
spondent then appealed to the Divisional Judge, Minbu. The Divi- 
sional Judge held that, as the first suit had been withdrawn without 
permission to bring a fresh suit, the bringing of a [resh suit was barred 
by the secood paragraph of section 373, Civil Procedure Code. The 
Divisional Judge set aside the decree and his order is now appealed 
against, 

Appellant relies on the decision in fuggobundo Chatterji v. Watson, 
page 6222 of Woodman’s Digest. In that case the plaintiff withdrew 
the plaint without the permission of the Court to withdraw from ‘the 
suit with liberty to bring a fresh suit. This was done for the purpose 
of a submission to arbitration under a deed mutually executed between 
the plaintiff and the defendant. It was held that the plaintiff was not 
debarred from bringing a fresh suit to establish the agreement for 
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reference to arbitration and also for the account. It was also held that 
the section only applied to cases where the plaintiff withdraws from 
the suit without the consent: of the defendant. 

The decision was given under section 97 of Act VIII of 1859, but 
the provisions of that section are, with a few alterations not affecting 
the puint, the same as the provisions of section 373 of the present 
Civi} Procedure Code. 

This decision was rcierred to with approval in Thakore Becharji 
Ranajg v. Thakore Pugaji Vaktaji,* roth April .$89, and it has not 
been altered or modified by any subsequent ruling. 

For respondent reliance is put on section 21, Specific Relief Act, 
which provides that ifany person who has male a contract to refer a 
controversy to arbitration and has refused to p. rform it sues in respect 
of any subject which he has contracted to refer, the existence of such 
contract shall bar the suit. Sheoméatv. Deoda/,t isreferred to. But 
this section is clearly not applicable, because appellant did not 
refuse to abide by the contract for arhitration. It is admitted by 
both parties that the arbitration fell to the ground because the 
arbitrators refused to give a decision, and a document signed by 
the arbitrators is on the record in support of this fact. 

No other rulings applicable to the point have been discovered. If 
the ruling in Fuggvdundo Chatterjé v. Watson be followed, I think 
it is quite clear that the withdrawal of the suit and the mutual refer. 
ence to arbitration, which proved infructucus because the arbitrators 
declined to give a decision, is not a bar tothe institution of a fresh 
suit on the same cause of action. J therefore set aside the decree of 
the Divisional Judge and return the proceedings to the Divisional 
Judge for decision of the appeal on its merits. 

Costs to follow the decision. 





*J.L, R., 14 Bom, 31. } LL. R., 9 All, 168. 
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hefore H. Adamson, Isq. 
MA KYAW wv. MA THWE anpd two OTHERS, 
Mr. S. C. Dutta—for appellant. | Mr. 4. NV. Htvjee—lor respondents. 


Civil Procedure, 373—Wethilrawat of suit—Reference to arbitrators— Mortgage— 
Redemption of—. 


This was a suit for the redemption of 34°93 acres of land. ‘he morigage was 
admitted. The original mortgage was for Rs. 125, and a further advance of Rs. 
20 was taken subsequently. 

In a former suit on the same subject-matter between the same partics they mu- 
tually agreed to withdraw the suit.and refer the matter to certain «arbitrators, 
Permission was granted, but the arbitrators refused to give adecision and hence 
the present suit has been brought. 

It appears at the time of the original mortgage the lands were fafiagya, but 
owing to planting of many fruit trees which have now reached maturity they 
are mach more valuable now. 

The Court of First Instance valued tbe fruit trees at Rs. 685, and gave a decree 
permitting tedemption for Rs. 685-+145=830. The Lower Appellate Court 
held that the present suit was barred by section 373, Civil Procedure Cede, because 
the plaintiff had withdrawn from the previous suit without obtaining permission to 
bring a fresh one; and that the defendants were not entitled to compensation for 
the trees as there was no stipulation in the mortgage deed for the planting of fruit 
trees, and no proved custom having tke force of law entitling mortgagces to the 
value of trees planted. 

In Second Appeal held,—That the mutual withdrawal of the first’ suit and the 
reference to arbitration, which proved infructuous because the arbitrators declined 
to givea decision, was not a bar to the institution of a iresh suil on the same cause 
of action. 

Held further—That justice, equily, and good conscience require that the mort- 
gagor after having left the property without interference for solong atime as 54 
years, should not be allowed on her return to redeem fora mere trifle land that 
was of little value when she relinquished possession of it 54 years ago, but which 
during that long period has by the fostering care of the mortgagee become a valu- 
able property. The question as to when equity should step in must be determined 
by the individual features of each case. 

Decree of Lower Appellate Court set aside. 


References :—2 Upper Burma Rulings, :8g7—1901, page 284. 
2 Upper Burma Rulings, 1892—g6 do. 548. 
Woodman’s Digest, page 6222. 


This is a suit for the redemption of 34°93 acres of land for Rs. 145. 
The mortgage is admitted. It was as far back as 1206 B.E. The 
original mortgage was for Rs. 125, and a further advance of Rs. 20 
was taken in 1254. : 

In a former suit on the same subject-matter between the same par- 
ties they mutually put in a petition asking permission to withdraw the 
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suit and refer the miutler to certain arbitrators, and permission was 
granted, The arbitrators, however, have refused to give a decision 
and hence the present suit has been brought. 


It appears that when the original mortgage was eifected the lands 
were kar‘uyya, but owing to the planting of many fruit trees which 
have now reached maturity they are much more valuable now than at 
the time of the original mortgage. 


The Township Judge from the evidence on the record valued the 
fruit trees at Rs. 685, and gave decree permitting redemption jor 
Rs, 685 + 145 == 830. 

Cross appeals were presented to the District Judge. He found— 

(t) that the valuation of the trees by the Township Judge was 

a fair one ; 

(2) that the defendanis were not entitled to compensation for 
the trees, because there was no stipulation in the mort- 
gage deed for the planting of trees and no proved custom 
haying the force of law entitling mortgagees to the 
value of trees planted ; 3 

3) that the present suit was barred by section 373, Civil Pro- 
cedure Code, because the plaintiff had withdrawn from 
the previous suit without oblaining Liberty to bring a 
fresh suit. 

He accordingly reversed the decree of the Township Judge. 

The plaintiff appeals to this Court. The first ground of appeal 
argued is that the suit was not barred by section 373, Civil Procedure 
Code, because the parties mutually agreed to withdraw the former 
suit and refer it to arbitrators, and that it was on account of the 
arbitrators refusing to give a decision that the necessity arose for 
bringing a fresh suit. “This point was fully argued in this Court a few 
days ago in another appeal, Civil Second Appeal No. 7» of 1899,* and 
it was decided, on the authority of Fuggobundo Chatierji v. Watson 
(page 6222 of Woodman's Digest) that mutual withdrawal from a suit 
for the purpose of referring the matter to arbitration, which proved 
infructuous because the arbitrators declined to give a decision, did 
not constitute a bar to subsequent litigation. No authority has been 
brought forward to show that decision was wrong, and on this 
point therefore I must determine that plaintiff was not precluded by 
law trom bringing the present suit. : 

The only question that remains is whether plaintiff is entitled to 
redeem the land for the amount of the incumbrance, namely, Rs. 145, 
or whether the value of the trees should also be included. 


On this point reference is made toa ruling of this Court in Civil 


Revision No. 224 of 1892, Maung O v. San Ke and another.t That. 


* Page 284. | +2 U. B. R., 1892—96, page 545. 
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was a case in which exactly the same point arose. The land was 
originally mortgaged in 1239B.E. and subsequent advances werctaken 
in 1246 and 1249. Redemption was claimed in 1892, ¢.¢., 1243 
B.E. I quote from the judgment of the late Mr. Burgess :— 

“This mortgage was purely usufcuctuary, the mortgagee taking all 
the profits of the land and rendering no account. The applicants 
learned advocate has further quoted the passage in Macpherson’s 
Law of Mortgage, 7th edition, page 284, saying ‘It has been held 
‘that a mere usufructuary mortgagee has no right to plant trees on the 
‘land held by him under mortgage. But this cannot be accepted as a 
‘rule applicable to all cases,’ ' And he has argued that the rule to be 
applied is that of justice, equity, and good conscience, which would 
here give the mortgagee the benefit of his improvements, the implied 
understanding being that he should make them, and the mortgagors 
never raising any objection to his makingthem. Asa matter of equity, 
however, it does not appear why the mortgagers should be required 
to pay compensation for the trees which they did not want, which were 
not needed for the preservation ar maintenance in proper condition 
of the property in any way, and which were put down without any 
reference to their wishes while the mortgagee was enjoying the sole 
benefit of the land and everything it could produce, His object of 
course was to make the land as prolitadle to himself as possible, and, 
if he sought this object without coming to an understanding with the 
mortgagors, to whom he was liable to restore the land after a limited 
term, he took the risk on himself. The only ground on which the de- 
fendant would, so far as I can see, have aclaim to compensation would 
be the existence of a custom clearly established and acknowledged as 
controlling contracts of this kind without being expressly stated in 
every instance.” 

In the case quoted the mortgagees were not allowed compensation 
for trees, and that no doubt is the strict law applicable. But the 
present case differs in some respects from the one quoted. In the 
latter the mortgage was comparatively recent and the mortgagors had 
kept up their interest in the land by taking periodical advances. In 
the present case the morgage is 54 years old, and the mortgagor left 
the property entirely without interference for 48 years. On_ this 
ground 1am of opinion that justice, equity, and good conscience 
require that the mortgagor, after having left the property without 
interference for so long a time, should not be allowed on her return 
to redeem for a mere trifle land that was of little value when she 
relinquished possession of it 54 years ago, but which during that long 
period has by the fostering care of the mortgagee become a valuable 
property. The question has to when equity should step in must -be 
determined by the individual features of each case. The circumstances 
of the case quoted did not require that it should be imported. The 
present case does. iam the moreinclined to this decision because 
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the arbitrators appointed by both parties took into consideration the 
value of the fruit trees, aril it was only because they could not agree 
as to their value that the arbitration fell through. 

The valuations of the respective arbitrators were ‘Ks. 685, Ks. 750, 
Rs goo and Ks. 400, The Township Judge has on good grounds fixed, 
the valuation at Rs. 685. This was accepted by the first Appellate 
Court, and I think it a fair compromise. That it is not an extrava- 
gant valuation is shown by the fact that the defendant appealed against 
the Township Judge's decision. 

The order is that the decree of the District Court be set aside and 
the decree of the Township Judge restored, except with regard to 
costs. The parties must bear their own costs in all Courts. 


Ma Kyaw 
uv. 
Ma Tuwe, 


Livil Revision 
No. 26 of . 
1899. 
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Befove H. Thirkell White, Esg., €.7 2. 
MA GYIv. MAUNG PO SO. 
Mr. 1, N. Hivjee—for applicaut. | Mr. C. G.S, Pillay—for respontent. 


Appeal against a decree umder section 523, Civil Procedure Code—Award— 
Arhilvation~—Reference to 


There was a reference to arbitration under section 508, Code of Civil Procedure. 
The arbitrators submilted an award. The Court failed to give notice to the 
Parties as required by section 516, Code of Civil Procedure, and gave judgment 
according to the award, before the time for making application to set it aside had 
expired in contravention of section 522, Code of Cwil Procedure. Application 
has now been made to this Court to set aside the consequent decree, in revision, 
on the ground that the Lower Court acted in exercise of its jurisdiction with ma- 
terial irregularity. 

Held,—That an appeal lies against a decree under section 522, Code of Civil 
Procedure, on the ground that the judgment was not given in accordance with 


law. 

Suggested but not decided, —Vhat an appeal probably lies against a decree under 
that section, on the ground that the award upon which it is based is not a valid 
and legal award. 


References,—LL.R., 11, Mad., r443 LL.R,, 25, Cal., 141. 


In this case there was a reference to arbitration under scction 508, 
Code of Civil Procedure. The arbitrators submiticd an award. ‘The 
Court failed to give notice to the parties as required by section 516 
and gave judgment according to the award, before the time for making 
application to set it aside had expired, in contravention of the terms 
of section 522. Application has now bcen made to this Court to set 
aside the consequent decree, in revision, on the ground that the Lower 
Court acted in exercise of its jurisdiction with material irregularity. 


The only ground on which th: application is opposed is that there 
was an appeal against the decree and that this Court cannot there- 
fore entertain the application for revision. The ruling on which 
most reliance is placed is that of the High Court of Calcutta in Kalz 
Prosanno Ghose v. Rajant Kant Chatterjee,* in which it was held 
that, notwithstanding the prohibition of an appeal in the last sentence 
of section 522, Code of Civil Procedure, the question whether an ap- 
peal will lie against a decree in accordance with an award “ depends 
“upon whether the award upon which the decree is based is a valid 
“and legal award.” All the cases cited in that judgment and referred 
to in argument in this case are to the same effect ; and no doubt there 
is a consensus of opinion among the several High Courts that an ap- 
peal will lie when the validity orlegality of the award is questioned. 
The point does not seem to have been definitely decided in Upper 
Burma; and it cannot be said that there is any binding ruling on the 
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subject. But there seems to be no reason why the views entertained Ma Gxt 
by so many high authorities should not be adopted by this Court, and a 
should the question arise, it is probable that the ruling cited above Maune Po So. 
would bu followed. 


But, in this case, the question does not concern the validity of the 
award, {t concerns the regularity of the Township Judge’s procedure. 
Aud on this point the only ruling which I have found is that of the 
tligh Court of Madras in Rangasanit v. Muttusami,* in which ob- 
jection was taken to the decree on the ground that it was passed with- 
out notice being given to the parties under section 516, Code of 
Civil Procedure. In that case the High Court held that the omission 
was a material irregularity, and it passed orders in revision under sec- 
tiov 022, Code of Civil Procedure. ‘This case appears to be identical 
with the present case; and no objection to the exercise of th: revi- 
sional jurisdiction of the High Court seems to have been made or con- 
sidered. In my opinion, the reasoning which allows an appeal as to 
whether there was a legal and valid award would furnish even firmer 
ground for allowing an appeal for the reason that the decree was not 
passed in accordance with the provisioas of the Code. The limited 
ptohibition of an appeal against a decree passed under section 522, 
Code of Civil Procedure, applies only to a decree which follows on a 
judgment given in accordance with that section. When judgment has 
been given without the due observance of the requirements of section 
516 and section 522, it canaot be regarded as a judgment in accord- 
ance with the latter section. And | am of opinion that an appeal lies 
against the consequent decree on the ground that the judgment on 
which it is based was not a judgment legally g given. I hold therefore 
that there was an appeal in this case. 


The question therefore arises whether, having regard to section 622, 
Code of Civil Procedure, and to section 14 of the Civil Courts Regu- 
lation, this Court can entertain the present application. According to 
the literal wording of section 622 there is nothing to prevent the ex- 
ercise of revisionary Jurisdiction, for the case is not one in which an 
appeal lies to this Court. But I conceive that the section must not be 
construed in this literal way or the result would be that this Court 

might be asked to revise the decrees and orders of any Court from 
which an appeal lies to some subordinate Court and not directly to the 
High Court. This cannot be the meaning of the Jaw. When an ap- 
peal lies to any Court, this Court will not interfere under section 622, 
Code of Civil Procedure, until other remedies have been exhausted. 
Section 14 of the Civil Courts Regulation, however, is somewhat wider 
and allows interference in revision not only when no appeal lies, but 
when for satisfactory cause shown an appeal has not been preferred 
in time. J think this provision may reasonably be applied to the pre- 
sent case. It has been held that an appeal does lie from the decree 
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in this case. But until the delivery of this judgment, there bas been 
no authoritative ruling on this point for the guidance of Courts in this 
province. According to the literal wording of section 522, Code of 
Civil Procedure, an appeal would not lie; and there was the precedent 
of the Madras case above cited for the view that the proper remedy 
was an application to this Court, uniler section 622, Code of Civil 
Procedure, and not an appeal to the District Court. LE have not been 
referred to any precedent to the centrary. { am therefore of opinion 
that therc was reasonable ground for not preferring for an appeal to the 
District Court within the time limited for appeal which has now ex- 
pired; and that this Court can exercise the special revisionary powers 
conferred by section 14 of the Civil Courts Regulation. Unless there 
is any positive bar to the exercise of that jurisdiction, the case is cer- 
tainly one in which revision is desirable. 


The application has not been contested on the merits. The decree 
of the Township Court is therefore reversed. The Township Judge is 
directed to restore the suit to the file, to give the parties ten days’ 
time for filing objections to the award, and, after considering the ob- 
jections, if any, to pass such orders as appear to him to be just in the 
circumstances of the case. The costs of this application will follow 


the final result. 
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Before H. Adamson, Esq. 
MA TILA WIN anp axnorHeR v. MAUNG SHWE YAN anp rwo oruers, 


Mr. ©. GS. Pillay—for appellants Mr. H. . Hivjee—for respondents 
(plaintiffs). ,defendants). 
Civil Procedure, 525 —Sutt for specific performance of en award—Evidence, s. 115 
—Estoppel. 


he third respondent, Maung Myit, by a deed dated the r7th April 1895» 
bought certain lands with « condition that the ccheirs should at their own expense 
contest any claims that mieht subsequently arise. Part of this land was in the 
possession of the Grst appellant Ma Illa Win, who refused to give it up, 

‘The first and second respondents thereupon brought a suit againt her to re 
cover the land. The suit was in reality brought in respondent Maung Myit’s 
interest, but no intimation was given to appellant Ma Hla Win, and, as appeared 
on the record, the first and second respondents sued as being entitled on their own 
right to recover the Jand. The result was that they obtained a decree against Ma 
Hla Win on the rgth September 1896, the appeal from which was dismissed by the 
Lower Appellate Court on 1$th January 1897. 

While this appeal was pending the decree holders on the one side and the 
judement-debtor on the other entered into an agreement to refer the matter to 
arbitrators. The decision of the arbitrators was that Ma Hla Win should remain 
in possession of the land on payment of Rs. 100 to the decree-holders, which sum 
was duly paid. In August 1897, the first and second respondents instituted pro- 
ceedings to execute the decree of 19th September 1896. Objection was raised in 
vain by the appellant. ‘he decrce was executed in spite of appellant, and she 
“was eventually told to bring a fresh suit, which is the present one. This suit was 
dismissed by both the Court of First Instance and the Lower Appellate Court on 
the ground that the period of limitation for the enforcement of the award had exe» 
pired. : 

Held—that section 525, Civil Procedure Code, is permissive and not imperative. 
A suit may be brought for specific performance of an award within a period of 
iy years as provided by Article 113 of the second schedule of the Limitation 

ct, 


Held—therefore, that the suit was not barred by limitation, 


#eld furihey—that respondent Maung Myit having caused appellant to believe 
that certain persons other than himself were the plaintiffs in the first suit, is estops 
ped from denying that these persons had authority to compromise the suit. 


Decre of Lower Courts set aside accordingly. 

THE first and third respondents are represented by an advocate. 
The second respondent is not present, but the Court has declared 
that the notice to him has been duly served. 

The facts of the case are as follows :— 

The third respondent Maung Myit by a deed, dated the 17th April 
1895, bought certain lands, with a condition that the coheirs should 
at their own expense contest any claims that might subsequently crop 
up. 

Part of the land thus bought is the land now in dispute and was in 
the possesyion of first appellant, Ma Hla Win, who refused to give it up. 

20 





Civit Second 
Appeal No. gz of 
T8g9. 

May 
79th. 


. z) 


Ms Hia Wir 


0. 
Maune Saws 
Yan, - 


294 UPPER BURMA RULINGS. [1897— 











Civil Procedure—525. 





Thereupon the first avd second respondents brought a suit against 
her to recover the land. This suit was tried as Civil Regular No. 114 
of 1896 of the Taungdwinyyi Myo6k. The suit was in realily brought 
in respondent Maung Myit’s interest, but no intimation was given lo 
appellant Ma Hla Win of this fact, and, as appears on the face of the 
fecord, the respondents Mzung Shwe Yan and Maung: Shwe Pyin 
sued as being the rightful owners of the Jand, and as being entitled 
on their own right lo recover thy land. “Phe result was that they ob- 
tained a decree for the land on the tgth September 18yt. An appeal 
was instituted against this decree and dismissed for default by the 
District Judge, Magwe, on th: 18th January 1897. 

But while this appeal was pending the decree-holders Maung Shwe 
Yan and Maung Shwe !'yin cn the one side and the judgment-debtor 
Ma Hla Win on the other entered into an agreement to refer the 
matter te arbitrators, The agreement is Exhibit 3, daied the 5th De- 
cember 1896, and the award, mxhibil A, was given on the same day. 
The award was to the ellect that Ma Ula Win should remain in pos- 
session of the land and b.: entitled to it on payment of Rs. 100 to the 
decree-holders Maung Shwe Yan and Maung Shwe Pyin. This pay- 
ment she duly made. 

The matter was thus finally settled and accordingly Ma Hla Win 
allowed the appeal to be dismissed for default. 


Things thus remaincd for eight months, until August 1897 when 
Maung Shwe Yan and Maung Shwe Pyin instituted proceedings to 
execute the decree of the tgth September 18y6. Objection was 
raised in vain by appellant Ma Hla Win. ‘The decree was executed 
in spite of her, and she was eventually told to bring a fresh suit on 
the award. She accordingly brought the present suit against Maung 
Shwe Yan and Maung Myit, who, after execution of the decree, ob- 
tained possession of the land under the deed referred to at the com- 
mencement of this judgment. 

The suit was brought in the Court of the Subdivisional Judge, 
Taungdwingyi, and the judge, after finding for Ma Hia Win in the 
first three issues, namely :— 


(1) that Maung Shwe Pyin, Maung Shwe Yan and Ma Hla Win 
did execute the agreement (Exhibit B) to refer the matter 
to arbitrators ; 


(2) that Exhibit A was the award of the arbitrators duly made; 
(3) that Ma Hla Win paid to Maung Shwe Pyin and Maung 
Shwe Yan Rs. roo as decided in the award ; 


decided that the period of limitation for the enforcement of the award 
had expired, and therefore dismissed the suit. The District Judge, 
to whom the case was appealed, dismissed it on the same grounds. 
Neither Judge has stated his reasons for holding that the period of 
limitation had expired, but I presume that they referred to section 
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525, Civil Procedure Code, and Article 176 of the second schedule of 
the Limitation Act under which any person interested in an award 
may file the award in Court within six months froin the date of the 
award. But this section is permissive, tot imperative. An award 
may form the basis of a suit, though it is not filed in Court. An award 
is a contract and a suit may be brought for its specific performance 
within a period of three years as provided by Article 113 of the second 
schedule of the Limitation Act. This is a point on which there is no 
doubt, and it is in fact admitted ly the learned advocate for respond- 
ents. 

The suit is therefore not barred by limitation. But the contention 
of respondents in this Court is that Maung Myit bought the land 
absolutely in 1895, and that Maung Shwe Yan and Maung Shwe Pyin 
had no authority after obtaining a decree to enter into a compromise 
with Ma Hla Win, that they acted frauduleotly in doing so, and that 
Maung Myit is not bound by their fraud. This, under the circum- 
stances of the case, is a strange contention and is absolutely untenable, 
There is not a word in the whole proceedings that would show that 
Ma Hla Win was at the time of the first suit or at the time of the 
award aware that Maung Myil was the owner of the land. In the 
first suit Maung Myit was the real plaintiff. He stood by and permit- 
ted, or | might rather say authorized, Maung Shwe Yan and Maung 
Shwe l’yin, who had no interest in the land, to sue for it as being 
themselves entitled to it. Maung Myit having assumed this position 
and having allowed Ma Hla Win to believe that these persons were 
suing on their own rights, is not entitled now to step in adversely to 
Ma Hla Win and to say! will homologate so much as I please of 
Maung Shwe Yan and Maung Shwe Pyin’s action in the matter of the 
suit, and I will repudiate so much as I please. [t is a common enough 
matter for a person who wins a suit and is afraid of an appeal to enter 
into a compromise and this so far as Ma Hla Win is concerned is 
what happened in the present case. Ma Hla Win could have no 
knowledge that Maung Shwe Yan and Maung Shwe Pyin had autho- 
rity to bring the suit, but had no authority to enter into a compromise. 
Andas Maung Myit wrongly authorized Maung Shwe Yan and Maung 
Shwe Pyin to bring a suit when they were not interested in the sub- 
ject matter, he must be held as against the person sued to have autho- 
rized all that they did in the suit, including the compromise. This is 
the ordinary principle of estoppel as laid down in section 115, Evi- 
dence Act. 


** When one person has by his declaration, act, or omission, intentionally caused 
or permitted another person to believe a thing to be true and to act upon such belief, 
neither he nor his representative shall be allowed, in any suit or proceeding between 
himself and such person or his representative, to deny the truth of that thing,” 

Maung Myit caused appellant to believe that Maung Shwe Yan 
and Maung Shwe Pyin were the plaintiffs in the first suit, in conse- 
quence of which she entered into a compromise with them and lost 
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her right to appeal and he cannot now deny their authority to do any 
act that plaintiffs are ordinarily entitled to do in a suit, 

The District Judge has come to the same conclusion as the Sub- 
divisiona] Judge on the merits of the case, and therefore it ig unneces-. 
sary to remand the case for further decision on appeal. 

The decrees of the District Judge and the Subdivisional Judge are 
set aside and decree is given for appellants for the land in suit with 
costs in all Courts. 
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Before H. Thirkell White, Esq., CLE, 
MA CHAUNG v. MA AING. 

Mr. C.G.S, Pillay—for appellant. | Mr. $¥.G. Chatter7ec—for respondent. 
Power of Court on application to file an awavd—Appeal against order refusing 
to file an award, 

The respondent-plaintiff applied to have an award filed under section 525, Code of 
Civil Procedure. The Township Judge declined to file the award on the grounds 
(1) that the agreement of reference was not signed by the parties in the preserce of 
each other ; (2) that the person who acted for the plaintiff was not shown to be her 
duly appointed agent ; (3) that the amount of rent to be paid was not specified in 
the award ; (4) that the arbitrators did not exnmine the parties; (5) that the wit+ 
nesses did not state facts of their own knuwiedse 3 and (6) that the arbitrators did 
not sign the award. On appeal, the District Judge held that all these grounds 
were untenable except the third, namely, that the award did not specify the amount 
of rent. But he considered that this was not a sufficient reason for declining to file 
the award. He therefore ordered the award to be filed and directed that the de- 
fondant (Ma Chaung) should gay to the plaintiff (Ma Aing) Rs, 203 in accord- 
ance therewith, : 

feld,~~That an appeal lies against an order refusing to file an award. 

Held also,—'Viiat in a case of this kind the Court bas no power to pass a decreey 
except in accordance with the award as a whole. 

Held also,—I hata Court has no power to modify or correct an award presented 

for filing under sccticn 525, Cede of Civil Precedure 

Reference:—1. L. R., 25 Cal., 757- 

THE respondent-plaintiff, Ma Aing, and the appellant-defendant, Ma 
Chaung, agreed to refer to arbitration a claim made by Ma Aing for 
the rents of Sél@ and Thayagén tands and for Rs. roo alleged to have 
been advanced to Tha Aung, the deceased husband of Ma Chaung. 
This is clearly the meaning of the reference. Ma Aing’s case was 
that she provided Rs. 53 for the redemption of Sél@ and Thayagén 
lands, and that ske was therefore entitled to receive rent from Tha 
Aung and Ma Chaung for those lands; also that she advanced Ks. 100, 
with which sum Tha Aung obtained on mortgage certain other lands 
and that she was entitled to recover this amount. The defendant's 
case was that both these sums were Tha Aung’s own money and 
that Ma Aing was therefore not entitled to recover anything. The 
arbitrators, after taking a good dcal of trouble, fcund that the sum 
of Rs. 53 belonged to Ma Aing and that she was entitled to the 
rents of the lands. They also found that Ma Aing advanced Rs. too 
and they ordered Ma Chaung to give Ma Aing Rs, 50. The suit was 
brought to file this award under section 525, Code of Civil Procedure. 

The appellant-defendant objected on the ground that the arbitra- 
tors decided the case without evidence or against the weight of evi- 
dence, and that the award was therefore nota legal award; that Ma Aing 
was represented in the proceedings before the arbitrators by Maung 
Ko, who was not her duly authorized agent; and that the arbitrators 
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did not sign the award. Incidentally, the defendant stated that there 
was no evidence as to the amount of the rents. 


The Township Judge declined to file the award on the ground (1) 
that the agreement of reference was not signed by the parties in the 
presence of each other; (2) thal Maung I<o was not shown to have 
been Ma Aing’s duly appointed agent; (3) that the amount of the 
rent was not specificd in the award; (4) that the arbitrators did not 
examine the partics ; (5) that the witnesses did not state facts of their 
own knowledge ; and (6) that the arbitrators did not sign the award. 


On appeal, the District Judge heid that all these grounds were un- 
tenable except the third, namely, that the award did not specify the 
amount of the rent. But he considered that this was not a sufficient 
xeason for declining to file the award. He therefore ordered the 
award to be filed and directed that the defendant (Ma Chaung) should 
pay to the plaintiff (Ma Aing) Rs. 103 in accordance with the award. 


‘The grounds of appeal against this decision are: (x) that no appeal 
lies against an order refusing to file an award ; (2) that the award was 


invalid on account of the invalidity of the reference; (3) that the 
award was not in accordance with the reference, that it left undeter- 


mined matters referred, or that it determined matters not referred ; 
(4) that a decree should not have been granted on part of the award; 
and (5) that the decree of the Lower Appellate Court was in excess of 
the award, 

The objections to the application raised in the Court of First In- 
stance resolve themselves into allegations (1) that there was no valid 
reference ; (2) that there was misconduct on. the part of the arbitra- 
tors or patent illegality on the face of the award; and (3) that the 
award was indefinite ; and these are the grounds on which the Court 
based its refusal to file the award, In this appeal the objection num- 
bered (2) above, as to the conduct of the arbitrators and the patent 
defect of the award, has been abandoned. Instead, objections have 
been added that no appeal lay in the case, that the award was not in 
accordance with the reference, that the award should not have been 
executed in part, and that the decree was not in accordance with the 
award, 


I agree that the mere fact that the arbitrators did not actually 
sign the award does not affect its validity. Asa matter of fact there 
is one award actually signed by the arbitrators. But for a reason the 
award was written out again and the arbitrators by oversight omitted 
to sign it. There is no doubt that the award filed is the award of the 
arbitrators and that it was duly and formally delivered. Section 516, 
Code of Civil Procedure, does not apply to an award made without 
the intervention of a Court. 1 agree also that there is no basis for 
the allegation of misconduct on the part of the arbitrators. They 
gave their award after enquiry and there is nothing to show that their 
Opinion was formed otherwise than on consideration of the evidence 
before them. . 
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As to the objection that there is no appeal against an order refusing 
to file an award, there is no doubt authority for this proposition. But 
the latest case on the subject in the High Court of Calcutta is that of 
Mahomed Wahiduddin vy, Hakiman,*® in which it has becu held that 
an appeal lies against.an order refusing to file an award on the ground 
that there has been no valid reference, The authorities have been 
examined in that case and the ruling to the above effect is that of a 
Full Bench. 1 think this ruling may well be followed ; and [ hold that 
there is an appeal in this case. The effect of denying an appeal would 
be to increase litigation by requiring the party who relied on the award 
to bring a fresh suit to culorce it. 

It is quite clear that the award was strictly in accordance with the 
reference as | have explained above. ‘here is no force in the objec- 
tion on this ground, which is the ground mentioned in clause (a) of 
section 520, Code of Civil Procedure, 

1 think it is clear also that “there was a valid reference. The mere 
fact that the parties did not sign the reference in each other’s presence 
js of no consequence, It is evident all through that the parties agreed 
to the reference and that they submitted their respective claims to the 
arbitrators selected by themselves, 

Phe real objection to the award, as the Lower Appellate Court saw, 
is that it is so indefinite as to be incapable of execution. The award 
orders Ma Chaung to give the rents of Selé and Thayag@n lands to 
the respondent, Ma Aing. The question naturally arises, for what 
period and at what rateshould the rent be given? The indefiniteness, 
it is t0 be observed, is not only in the award, but in the reference. 
The award strictly follows the reference. Jam constrained to hold 
that this is a fatal defect. If the award were fled and a decree were 
passed in accordance with it, I cannot se how it could be executed, 
The language of the reference and of the award is ambiguous or defec- 
tive on the face of it, and section 93 cf the Evidence Act would pre- 
vent the Court attempting to execute the decree from taking evidence 
to show what was the intention of the parties. Section 526 of the 
Code of Civil Procedure directs the filing of the award only when no 
ground such as is mentioned in section 520 or section 521 is shown 
against it, Here the-ground mentioned in clause (4) of the former 
section is clearly shown. The objection was taken, not very clearly 
but substantially, at the earliest stage of the case. Unless it can be 
shown that the Court can omit this indefinite portion of the award and 
give a decree on the rest, | must hold that the yefusal to file the award 
was in accordance with section 526. 

The Lower Appellate Court has solved the difficulty by giving a 
decree for Rs. 53, which was not claimed by Ma Aing and which was 
not given in the award, and for Rs. 50 which was no doubt awarded. 
1 can find no authority for this procedure. Nor can]I find any provi- 
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sion of law enabling me to adopt the suggestion of the learned Adyo- 
cate for the respondent that the part of the award relating to rent 
should be entirely disregarded and that a decree should be givenin 
accordance with that part of the award which is definite and capable 
of execution, namely, for the payment of a sum of Rs. 50. The 
learned Advocate refers to section 518, Code of Civil Procedure. i 
observe in the first place that that section does uot apply to the pro- 
ceedings in a case under section 525, Code of Civil Procedure. It 
applies only to an arbitration on an order of reference by a Court 
under seclion 506. When « matter has been referred to arbitration 
without the intervention of a Court, and application to file the award 
is made under section 525, the Court may consider whether there has 
been a valid reference, whether there is a legal award, and whether the 
award is open to objection on any of the grounds specifier! in section 
520 or section 321. If there has been no valid reference, ‘or no legal 
award, or if any of the grounds specified in section 520 or section 52% 
is established, the Court must refuse to file the award. If none of these 
things is shown, it must Sle the award. It has no power to modify or 
correct the award under section 518, to remit it for reconsideration 
under section 520, ox to set it aside under section 521. Its power is 
limited to filing the award and decreeing in accordance with it, or to 
refusing to file it. 

Even if it were otherwise, and if the Court had power to modify or 
correct the award under section 515, it could not do so for the purpose ~ 
of rejecting a part of the award on the «round that it was indefinite. 
It could only do so for the purposes specified in that section, neither 
of which arises in this case. 

The Lower Appellate Court was therefore clearly wrong in giving 
a decree which is obviously not in accordance with the award. And 
this Court has no power to allord the respondent any relief. It might 
be otherwise in asuit brought to enforce the award. But in this 
suit, the award must be taken, if at all, as it stands. [t has been found 
to be open to an objection specified in section 520, Code of Civil Pro- 
cedure, The Court of First Instance had therefore no option but to 
refuse to file it. 

I therefore reverse the decree of the Lower Appellate Court and 
restore that of the Court of First Instance. In vicw of the fact that 
the indefiniteness of the award arises from the indefiniteness of the 
reference to arbitration, for which the partics are equally to blame, it 
is fair and reasonable that the parties should bear their own costs in 
all Courts. The decree will contain a direction to this effect. 
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Before F. S. Copleston, Esq. 
MAUNG HMAN & MAUNG O KYU «7, MAUNGPO LU & MAUNG SA. 
Mr. C. G. S. Pillay—for appellants. | Mr. H. N. trjee—for respondents, 


Civil Procedure, §39-—Appointment of trustees by any body or authority—Burden 
of proof of a trust. 

The plaintiffs-appellants sued the defendants-respondents to recover Rs. 2. 
The plaintiffs alleged that they were trustees of the Shwe Zigén pagoda at 
Pagan ; that a pageda festival was held ; that the trustees of that festival received 
an order to collect fees for gilding the pagoda and other purposes ; that the said 
trusices accerdingly fixed a fee of Ke. 1 for each bazaar stall, and that the defend- 
ants bave not paid the sum of Ks. 2 duc on two stalls. The Court of First Instance 
gave a decree in favour of the plaintiffs, 

‘The Lower Appellate Court also held thatthe plaintifis, even though not legally 
trustees, had by custom acquired the right to collect rent from stalls at the festival, 
but further keld that the main point was «hether the fand on which the stalls had 
been built had been declared by a Revenue Court to be pagoda land or wuttegan 
land. [It was not within pagoda premises, but apparently at a distance therefrom 
within the Municipality of Pagan, 

Held—in second appeal that in spite of the fact that both the Lower Courts ap- 
pear to have regarded the plaintiffs as trustees, it has not been shown that they 
were elected, or were appointed, as trustees by any bodv or authority. The burden 
of proof was on the plamtiffs and they have not discharged it. 

If persons sue -s trustees, and their status is denicd, they must show that they 
have been legally put in the pesition they claim. 

Held—further that to cnable a plaintiff to succeed in a suit of this kind, in a 
Civil Court on the grounds urged in this suit, he would have to show, supposing 
his claims were denied as in this case, not only that he was a properly appointed 
trustee or manager, but that the land was recognized by the authority of Govern- 
ment as subject to dues for the pageda, and that the dues claimed were authorized 


clues, ‘ 
Tue plaintif's-appeilants, U Hman and another, sued MaungSaand 


another to recover Rs. 2. The plaintiffs alleged that they were trus- 
tees of the Shwe Zig6én pagoda at Pagan {or Nyaungu); that a pagoda 
festival was held in Sasaungmén, 1259 B.E.; that the trustees of that 
festival received an order to collect fees for gilding the pagoda and 
other purposes ; that the said trustees accordingly fixed a feeof Re. 1 
for each bazaar stall ; and that the defendants have not paid the sum 
of Rs. 2 due on two stalls. Defendant Maung Sa, from whom the 
fees were said to be actually due, stated that plaintiffs were not re- 
spectable and were not formally appointed as trustees, and that he 
had already paid the fees to the person entitled to them, who was the 
other defendant, ¢hugy? of the eastern circle of Nyaungu. The stalls 
are, it appears, erected on roads which belong to the Pagan or Nyaungu 
Municipality, and the stalls in question are distant from the pagoda 
and not within the pagoda premises. The plaintiffs filed an order 
purporting to be that of the Subdivisional Officer authorizing them 
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and others to collect stall fees according to custom at the festival of 
1259 B.E. The order, however, bears no seal or signature. 

The Myo6k tried the case and gave a decree for the plaintiffs. The 
Lower Appellate Court on appeal remanded the case for further 
inquiry on several issues as to the limits within which the plaintiffs 
had a right to collect fees and as to whether the stalls in question 
stood within these limits ; also whether the land had becn determined 
by a Revenue Court to be pagoda land, State land, or private land. 

The Lower Appellate Judge also appears to have laid it down that 
the plaintiffs, though not legally trustees, had by custom acquired the 
right to collect rent from stalls at the festival. Later on, however, 
the Lower Appellate Court said: “This isa matter of custom, and, 
“if the collection has hitherto been made, it mustbe madenow. The 
“Lower Court must decide this point.” 

The Myoék in his judgment, after quoting the above instruction, 
went into the documentary evidence. He found that the stone in- 
scriptions of 1147 recorded the boundaries of the land dedicated as 
pagoda land‘and confirmed the grants of previous kings, and s7z¢/has 
were allowed to collect all sorts of revenue and were out of this to 
keep the pagoda in repairs, Stone inscriptions of #219 and other 
dates are of the same purport. There isa letter of 1230 given by 


_ the Akunwuun to the s¢tthas of the same purport. By a letter of 1231 


from the Pagan Wun, the sftthas, Po timan, present plaintilf, is to 
collect bazaar stall taxes during the pagoda festival as was the 
former custom. ‘There are similar letters of 1234 from the ///er/daw 
and the Pagan Wun, and there is also a permit of 18g§ from the Sab- 
divisional Officer, Pagan, to the pagoda trustees to collect bazaar fees. 
The defendants produce an order of the Deputy Commissioner, Myin- 
gyan, dated 1594, fixing the limits of control of the cast and west 
circle thugyts, Vhe Myodk, after reviewing the evidence, vral and 
documentary, comes to the following conclusions. Whatever apper- 
tains to the Nyaungu east village is the éyaung property. The land 
within a radius of 700 ¢as, or 4,200 feet, of the Shwe Zigén pagoda in 
the Nyaungu north village is pagoda land, [rom the time of Podaw- 
paya till the time of the Shwebo M7 all kinds of taxes, tolls, criminal 
case dues, &c., were collected by the sztthas (soldiers), the pagoda 
being kept up and the balance of the money being taken by the 
pagoda slaves. I do not find evidence of this last fact. During the 
reigns of the Pagan Mz and Mindén Miz the Pagan Wun collected 
the money derived from judicial sources, while the sitthas collected a 
tax on ya land and onstalls put up at the pagoda festival. 

In King Thebaw’s reign, 1240 to 1244 B. E., the practice was the 
same. In the years 1244 and x246two men took a contract and paid 
a fixedfee. The Myoék does notsay to whom; presumably the Pagan 
Wun and the s¢¢thas collected the pagoda dues as sub-lessees of the 
contractors. This piece of evidence is distinctly against plaintiffs’ 
alleged customary right. There was then no pagoda festival. The 


1901. ] UPPER BURMA RULINGS. 303 





Civil Procedure—539. 








Myook says it is clear that since the time of ancient kings till the 
year 1244 B.F. the bazaar stall taxes during the festival were col- 
jected by s#éfhas, rents on account of dad occupied by stalls being 
collected’ by thugyts, private owners of the ground, or others. After 
the British occupation there was no festival until 1890-g:. The 
Lower Appellate Court says the festival has only gone on five years, 
But during this period it seems, says the Myodk, that the stall tax 
has been collected by the sz/¢has and men who are called pagoda 
trustees. The Myo6k does not explain whata szétha (soldier) means 
in British times. The wording of the end of the judgment of the 
Myodk is curious :— 

' As the decree, let the owner of the ground and the persons 
who exercise jurisdiction within the east villaxe collect rents from the 
stalls put up within the limits of that villaye and make use of the 
collections according to custom. {Let the defendants pay the plaintiffs 
Rs. 2, being the stall tax, together with costs.” 

The first portion of this order was not entered in the decree and 
may be treated as merely an odtter dtetum. 

The grounds of the decree are, therefore, first, that the land, although 
in the Municipality and perhaps part of a public road, and in a circle 
which is not under the plaintiff Maung Hman, who is thugy? of the 
west circle, since it is land declared by stone inscriptions to be 
pagoda land, is liable to certain dues on bazaar stalls for the upkeep 
of the pagoda, and, secondly, that the plaintiff Maung Hman asa 
stttha is by custom and order the proper collector, and, thirdly, that 
the plaintiffs are trustees for the pagoda. 

The Lower Appellate Judge found that first respondent-plaintiff 
Maung Hman is a trustee of the Shwe Zigén pagoda. The Judge does 
not gointo the evzdence as to the trusteeship. The Judge held that 
the main point was whether the land had been declared by a Revenue 
Cour to be pagoda or wuttagan land. If this declaration had nat 
been made, then, by section 58, Upper Burma Land.and Revenue Re- 
gulation, a Civil Court could have no jurisdiction to decide whether 
the stall was buutlt on watfagan land or not. The custom by which 
the pagoda trsees “ collect stall rent on waste-land, ” if it exists, is 
“at most five years old, and as it 1s totally opposed to the policy of 
“ Goyernment it cannot possibly be allowed to have the force of law.” 
‘The respondents’ remedy is,” the Judge continues, “ to apply to a 
‘“‘ Revenue Court to determine the limits of the pagoda land and then, 
“if the Revenue Court decides that Maung Sa’s stall was built on 
“pagoda land to file a fresh suit.’ The Lower Appellate Judge 
accordingly reversed the decree of the Court of First Instance. 

The grounds of appeal by the plaintiffs in this Court'are— 

(1) That the Lower Appellate Court erred in holding that the 
dispute related to a matter relating to the limits of State 
and. 
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Maune Huan (2) That, as appellants sue as pagoda trustees who are entitled 
M ne 7 to collect rents from stalls during the Shwe Zigén pasoda 
a ; festival for the pagoda, and as the second respondent, 


Maung Sa, does not object to pay the rent, the plaintiffs’ 
suit should not have been dismissed. 

(3) That on the evitlence and findings of the Lower Courts the 
decree should have been for appellants-plaintiffs. 

(4) That the Lower Appellate Court erred in holding that plain- 
tiffs’ claim was not within the jurisdiction of a Civil 
Court. 

In the first place it appears to me that the plaintiffs have failed to 
show that they were trustees for the pagoda, It is found ly the Court 
of First Instance that plaintiff Maung Hman has from time lo time been 
appointed by authority to make customary collections, bit the fact 
that there was need for this repeated authorization is against anything 
like a recognized continuing position as collector or trustee. There 
has been no attempt to show that the Subdivistonal Officer has any 
power to appoint trustces, nor docs it even appear that he did so, 
What does appear is that he once authorized the plaintiffs and others 
to collect customary dues ; but there is nothing on the record to show 
that this order was of legal force to compel anyone to pay dues of any 
kind. Section 539, Civil Procedure Code, deals with trusts of the kind 
in question and with the appointment of trustees, It has not been 
shown thai plaintiffs were elected or were appointed as trustees by 
any body or authority. In spite of the fact that both Courts appear to 
have regarded them as trustees, I am compelled to hold that they 
have failed to prove that they are trustees for the Shwe Zigdn pagoda, 
The burden of proof of a trust was on the plaintiffs and they have not 
discharged it If persons sue as trustees, and their status is denied, 
they must show that they have been legally put in the position they 
claim. 

I come, then, to the question of customary right to collect, on which 
practically, I think, rather than on any trust in the legal sense, the 
Myoék decided in plaintiffs’ favour. As to this matter of custom I do 
not find sufficient evidence even to prove that the plaintiffs have a 
customary right to collect dues. As the Lower Appellate Court held, 
the shortness of the period during which bazaar-stall collections are 
admitted to have taken place is against the custom, Thereis also much 
evidence which contradicts or makes doubtful any such custom. Nor, 
is there any evidence as to the amount of such customary dues. The 
plaintiffs say in their plaint that they fixed a fee of Re. 1 per stall. 
No evidence of any custom as to the amount is given, nor to show that 
the plaintiffs had power to fix any sum they thought fit. The custom 
alleged is therefore vague and is not satisfactorily established. Fur- 
ther, it would not be sufficient to show that plaintiffs had a right to 
collect. t must be shown that defendants were bound to pay. And 
this, again, since no contract is asserted or proved, and because, a3,. 
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has just been remarked, the rates are not certain, is not by any means 
clear, The defendant, Maung Sa, is willing to pay, or has paid, a 
person he considers entitled to collect, but so far as evidence goes the 
stall tax is a voluntary one. It is not suggested that the Government 
or the Municipality has established a bazaar and handed over the pro- 
ceeds to the pagoda, Thus I find that plaintiffs are not trustees and 
have no customary right to collect bazaar dues for the pagoda. As to 
the question of whether the land is pagoda or wxttegan land, it may be 
well to remark that, so far as evidence goes, it does not follow that, 
because eatly in the rach century B.E. certain land was specified 
as subject to dues for the pagada, it is so now. It even appears from 
the documents referred to by the Myodk that the matter rested with 
individual kings, who occasionally confirmed their predecessors’ orders. 
It appears in evidence that the proceeds of the collections were often 
sent to the king’s treasury. It would, I think, be inferred that under 
the British rule a new grant by Government would be required to 
establish any right to collect on land not within the immediate pre- 
cincts of a pagoda, and, admittedly, the land on which the stall in 
question and others regarding which similar suits are pending, stand, 
is not land which can by any stretch of imagination be called part of a 
pagoda or. monastic enclosure or premises. The Lower Appellate 
Court says that a Revenue Court is competent to decide whether the 
land for three-quarters of a mile round the Shwe Zig6n pagoda is 
pagoda or wuttagan land or not. This may be a point fora Revenue 
Court to decide if the plaintiffs go before it. However, I think I may 
say that to enable a plaintiff to succeed in a suit of this kind in a Civil 
Court on the grounds urged in this suit, he would have tu show, sup- 
posing his claims were denied as in this case, that he was a properly 
appointed trustee or a manager; that the land was recognized by the 
authority of Government as subject to dues for the pagoda, and that 
the dues claimed were authorized dues. 

lam of course not discussing any rights which might arise from 
contract, express or implied, or rights which persons might acquire to 
collect bazaar or other dues under legal orders of Government or its 
officers, or of a Municipality. 


The Lower Appellate Court was right in dismissing plaintiffs’ claim, 
and this appeal is dismissed with costs. 


Maune Huan 


v, 
Maune Po Lu 
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Befo . D. Burgess, Esq., C84. 
Civil Appeai afte Gs ae Baa SE ° 
No. 164, MAUNG SO MIN v, MAUNG TAIK. 


896. 
Piteuay Mr. S. C. Dutta—for appellant. 


8th, x897. Civil Procedure Code, s. 561—Cross appeal—Filing of memorandum of objection, 


The appellant obtained a decree, but was dissatisfied with the «mount awarded 
and presented a first appeal. The respondent-defendant neither presented a cross- 
appeal nor filed any memorandum of objection, but the District Court allowed a 
verbal objection, notwithstanding the distinct provisions of the law on the subject, 
as laid down in section 561 of the Civil Procedure Code. 

Decree in first appeal reversed and the decree of the Court of Hirst Instance 


restored. 

Tuts case has been filed asa revision, but it ouyht to have been 
filed as an appeal. [t must now he entered as an appeal. The court- 
fees paid on the application for revision exceed what would be 
required on a memorandum of appeal. 

The only point in this case is that the Lower Appellate Court has 
erroneously disturbed the decree of the Court of First Instance with- 
out jurisdiction. 

The appellant obtained a decree, but was dissatisfied with the 
amount awarded and presented a first appeal. The respondent- 
defendant neither piesented.a cross appeal nor filed any memorandum 
of objection under section 561 of the Civil Procedure Code, but the 
District Court allowed a verbal objection under the section notwith- 
standing the distinct provisions of the law on the subject. Conse- 
quently the procedure of the Lower Appellate Court was entirely 
wrong, and this second appeal must be allowed. 

The decree in first appeal is reversed, and instead thereof there will 
merely bea decree in first appeal, dismissing the appellant-plaintiff’s 
appeal with costs. The effect will be to restore the decree of the 
Court of First Instance. 


1901,] UPPER BURMA RULINGS. 307 








Civil Procedure—562, 566 





Civil Procedure—562, 566. 
Before GW. Shaw, Esq. 
MA MA +7. MAUNG SHAN anp MAUNG SAN’ (minors, by their guardian 
MaunG Tar Karine), 
Maung Po So—for appellant. | Mr. Tha Gywe—for respondents, 


Suit decided on merits cannot be remanded for a fresh decision under section 562 — 
Section 566 applicable. 


Plaintifi-appellant sued for recovery of Rs, 50 and 50 viss of betelnuts worth Rs. 
5o interest. The first and second defendants-respondents, minors, were sued by 
their guardian, the third defendant-respondent, as the legal representatives of the 
deceased debtor, Mi Shwe U, their mother, A third child of Mi Shwe U, Mi Tén, 
at first made a defendant, was struck out at the instance of the plaintiff-appellant. 
The first Court found in favour of plaintiff-appellant and apparently intended to 
pass an order against first and second defendants-respondents by their guardian, 
third defendant-respondent, in their representative capacity, but the wording of the 
judgment and decree was defective. 

On appeal the Additional District Judge framed fresh issues and “ remanded the 
case under section 562” (sic.) with directions that Mi Tén was to be rejoined as a 
defendant and that the first Court was to “readmit the case under its original 
number and preceed to determine the suit on its merits,” 

Held—that the first Court had not decided the suit ona preliminary point, but 
on the metits, and section 562 was therefore wholly inapplicable, and the case could 
not be remanded for a fresh decision. 

The order should have been made under section 566 and should have directed 
the proceedings tobe resubmitted with the additional evidence on the issues 
framed and the first Court’s findings thereon before a date fixed. 

Reference— 
2 U.B.R,, 1892—96, page 53. 

THIS is an appeal under section 588 (28), Civil Procedure Code. 
Plainff-appellant sued for recuvery of Rs. 50 and 50 viss of betelnuts 
worth Rs. 50 interest. The first and second defendants-respondents, 
minors, were sued by their guardian, the third defendant-respondent, 
as the legal representatives of the deceased debtor, Mi Shwe U, their 
mother. <A third child of Mi Shwe U, Mi Tén, at first made a defend- 
ant, was struck out at the instance of the plaintiff-appellant. The 
plaint, as usual in such cases, was wrongly drawn. 

The first Court found in favour of plainuff-appellant and apparently 
intended to pass an order against first and second defendants by their 
guardian, third defendant-respondent, in their representative capacity, 
but the wording of the judgment and decree was defective, 

On appeal the Additional District Judge framed fresh issues and 
“remanded the case under section 562” (szc.) with directions that 
Mi ‘én was to be rejoined as a defendant and that the first Court was 
to ‘readmit the case under its original number and proceed to deter- 
mine the suit on its merits.” 

This second appeal is based on grounds affecting the merits of the 
Lower Appellate Court’s views of the law and the facts, or in brief on 


. Ctrl Second 


Aspeal No. rom 
of {908, 
September 
a7th, 


Ma Ma 


Q, 
Maune SBan, 
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the grounds that the first Court's decision was correct and Justified by 
the ruling in Po Maung v. Nagalingam Chettz,* and that there was no 
necessity for remanding the case Ido not think there is sufficient 
ground for interfering with the Lower Appellate Court’s order, except 
in so far as it was made under section 562 instead of section 566, 
The first Court had not decided the suit on a preliminary point, but on 
the merits, and section 562 was therefore wholly inapplicable, and the 
case could not he remanded for a fresh decision. The order should have 
been made under section 566 and should have directed the proceedings 
to be resubmitted with the additional evidence on the issues framed 
and the first Court’s findings thereon before a date fixed. 

The addition of a defendant can be made at any time (section 32), 
and a Court of Appeal can I think direct a defendant who has been 
struck out to be rejoined in sending a case back for further evidence 
under section 566, 

I set aside that part of the order of the Lower Appellate Court re- 
ferring to section 562 and directing the first Court to readmit the suit 
under its original number and proceed to determine it on its merits 
and in lieu thereof direct that the first Court rejoin Mi Tén asa defend- 
ant as one of the legal representatives of the deceased Mi Shwe U, 
and take evidence on the new issues framed by the Lower Appellate 
Court and resubmit the proceedings with its findings on the issues, 
before a date to be fixed by the Lower Appellate Court 

The costs will follow the final event. 








* 2 U.B.R., 1892—96, page 53. 
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Before H. Thirkell White, Fsqy CLE. 
NARANDI CHETTY ¢. MAUNG KYU snp anorner, 
Mr. 4. N. Hirgee—for appellant. {° Mr. S. C. Duéta—for respondents. 
Civtl Procedure, 568—Evidence, Additional-—Production of —in Appellate Court, 
It was objected that the Lower Appellate Court had wrongly admitted further 
evidence in the case after an adjournment. 
Held—that adjournment may be granted at discretion of Courts to enable evi« 
dence contradicting a witness under section 153, Evidence Act, to be produced, 
Held also—that additional evidence should be sparingly admitted by Appellate 


Courts. 
IT is objected that the Lower Appellate Court wrongly admitted fur- 


ther evidence inthis case. The point is not free from doubt. The 
learned Judge of the Court below is certainly right in supposing that, 
under section 153 of the Evidence Act, if a witness is asked any ques- 
tion tending to impeach his credibility and if he denies the facts sug- 
gested, evidence may be given to contradict him. And I think it 
would not be unreasonable for a Court to grant an adjournment to 
enable evidence of this kind to be produced, provided that it was 
made clear that the witnesses whom it was desired to call could 
not reasonably be expected to be present at the time. It cannot be 
the duty of a party toa suit to summon in the first place witnesses 
whose evidence may possibly be required to contradict a witness on 
the other side on all points arising out of his cross-examination. The 
Courts should exercise due discretion in this matter and would natur- 
ally require the party applying for an adjournment to state clearly 
what he wished to prove and to name at once the witnesses whom he 
proposed to call. Moreover, an adjournment for this purpose could 
not be claimed asa right, but might be granted on reasonable cause 
-shown. . 

In this case, the note on the record of the trial is not very clear, 
and it cannot be gathered in what terms the application was made or 
whether the witnesses proposed to be called were named. But it 
must be noted that one of the witnesses who was afterwards examined 
by the Appellate Court was the second defendant herself, and there 
seems no reason why she and her father, the first defendant, who were 
presumably present in Court and who were acquainted with the facts, 
should not have been tendered as witnesses at the time when the 
adjournment was refused. 

There are obvious reasons why an Appellate Court should be 
sparing in the exercise of the power of admitting further evidence at 
the hearing of the appeal. To admit evidence except in cases where 
there has clearly been erroneous exclusion would be to open the door 
to serious abuses. Appellate Courts would be flooded with applica- 
tions from unsuccessful litigants for leave to adduce evidence in sup- 
port of cases insufficiently proved in the Court of First Instance. 

* * * * 
at 


Ciusl Second 
Appeal No. 27, 
7899. 
March 
r7th, 


Sem al 


Bea aye 
ppeat No. 114 
of 1899. 
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loth, 
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Civil Procedure—s5or. 





Before H. Thivkell White, Esq. C18. 
MAUNG TA HIN », (1) AH KIN anv (2) AH TET SHOK, 
Me. H. N. Hirjee—for appellant. | Mr. A. Af. Liitter—tor respondents. 
Arbitration—Refurence lo—Anard—Aap peal, 


Held—that itis competent furan appellant in his appeal against a decree to: 
contest an order of the Court setting aside an arbitration award. 


References. 
1.L.R., g Allahabad, 447. | I. L. R., 23 Calcutta, 335. 
—~— 1o Allahabad, 97. | ~—--— 24 Calcutta, 745. 
——--— 14 Bombay, 232. | 7M. 1. 4,, 302. 
——--—— 7 Calcutta, 148. | 14 W. R., 327. 


AFTER the institution of this suit, the matter was referred to arbi- 
tration and an award was delivered. The Court of Virst lustance set 
aside the award and proceeded to hear the case on its merits. In first 
appeal one of the grounds taken was that the award should not have 
been set aside. The District Judge held that the order setting aside 
the award was 2 decree and that it should have been appealed against 
at the time. It is now objected that the District Judge was wrong in 
this view and that it was competent for the appellant to contest the 
order setting aside the award in his general appeal against the decree. 
The learned advocates on both sides agree that this objection must 
be sustained and that the appeal should Le remanded to the District 
Court for trial on the ground which was excluded. ‘lis view is in 
accordance with the ruling of the High Court of Calcutts in AZothoora- 
nath Tewavree v. Brindabun Tewaree,* in which the circumstances 
were identical with those of the present case. The same principle 
was enunciated by their Lordships of the Privy Council in Maharajah 
Moheshur Stnga v. The Bengal Governmentt and seems to be em- 
bodied in section 591 of the Code of Civil Procedure, under which 
there are various rulings to the like effect, Among these may be 
mentioned Googlee Sahoo v. Premlall Sahoo ;;~ Her Narain Singh v, 
Khavag; § Goodall v. The Mussoorie Bank ;\| Savitiv. Rani gd ;¥ 
Kanto Prashad Hazariv. Fagat Chandra Dutta; ** and F-agodz- 
shurvy Debeav. Katlash Chundra Lahiry.t} 

The first appeal having been decided, so far as concerns the ground 
of appeal under reference, ona preliminary point, the decree of the: 
Lower Appellate Court is set aside and the appeal is remanded for 
hearing on the merits. The Lower Appellate Court will decide whe- 
ther the Court of First Instance rightly set aside the award of the- 
arbitrator or not. 

Costs will follow the final result. 





* 14 W. R., 327. | I. L.R., so Alb, 97. 
17M. 1 A,, 302, q . 14 Bom., 232. 
TLL.R, 7 Cal, 148, *# —____- 23 Cal, 335. 
§ 9 All, 447. | tt ————— 24 Cal., 725. 
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Before H. Thivkell White, Esg., C.1.2. 
MAUNG THAING v, MAUNG THALE NI, 


Mr. &. C.J. Swinhoe—for applicant. | Mr. C. G, S. Pillay—for respondent. 


Civil Procedure. 622—Civil Courts, 14—Reviston not ordinarily allowed where 
other remedy ts available, 


This was an application to revise an order passed by a Township Judge, dis- 
allowing a claim Lo jand attached in execution of a decree, 

HAeld—that it isthe intention of the Legislature, as expressed in section 283, 
Civi} Procedure Code, that a question of this kind should be left to the Court of 
First Instance and that interference in revision would not be justified. 

THIS is an application to revise an order passed so long ago as the 
Sth June last by the Township Judge of Singaing, disallowing a claim 
made by Maung Thaing to land attached by Maung Thalé Ni in exe- 
cution of a decree. 


Although no doubt this Ceurt has the power to revise the order of 
the Vownship Jude, it scems to have been the intention of the 


Legislature, as expressed in section 283, Civil Procedure Code, that 


a question of this kind should be left to the Court of First Instance. 


The person against whom the order is made has his remedy in sep- 
arate suit and no appeal against the order is allowed. In a case in 
which the Court of First Instance has acted on insufficient materials, 
has dealt with a case in a perfunctory manner or has given a decision 
whichis plainly perverse, or for which no rational ‘ground can be 
assigned, this Court would be justified in interfering in revision. But 
when the case has been properly dealt with and considered, I think that 
interference on the merits would have the practical result of allowing 
an appeal in acase in which the right of appeal has been explicitly 
denied. Inthe present case the ‘Township Judge has considered 
the evidence and has declined to believe the statement of the Thugyi. 

He has found, in effect, that there was no real transfer of possession. 

Without expressing an opinion on the merits of the case, which it is 
undesirable that I should do in view of the possibility of further liti- 
gation, I may say that the case is not one in which interference in 
revision would be justified. The decision of the Township Judge, 
whether right or wrong, was not given without reason and it is not 
obviously on the face of it improper. 

For these reasons the application for revision is dismissed with 


costs, 


Céusl Revision 


1898. 
December 
r6th, 


S cammeme 
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Civil Procedure. 


SECTIONS 16 and 19,—Seé also page 222. 
SECTIONS 36 and 90,— See also page 240. 
SECTION 42,~—-See also page 28. 

SBCTIONS 57 (4), 280, 281, 282 and 283, —See also page 216. 
SECTIONS 278, 280, 281, 282 and 283,—See also page 355. 
SECTIONS 516 and 522,— See also page 24, 
SECTIONS 520, 521, 525 and 526, page 5. 


1901.] UPPER BURMA RULINGS. 313 





Contract—1I—23. 





Contract-—-11— 23. 


Before H. Thirkell White, E-sq., Cu.2. 
NGA PO TIN v. MA SI amp MA SIN, 
Mr. C. G.S. Pillay—for anpellant. | Maung Pe—for respondents, 


Contract Act, 1r—Contract made with aminor ts not void, but is merely void- 
able at the option of the minor—Contracts for the composition of non-come« 
poundable offences are vaid. 


Seconp Appgan. 


Ma Si, a minor, charyed Maung Po Tin with indecently assaulting her. They 
agreed to refer the mattcr to the decision ef an arbitrator, who awarded to the 
plaintiff (respondent) Rs. 60 and Rs. 12-r2-0 costs, Ma Si, through her guardian 
Ma Sin, sued to enforce the award, The defendant (appellant) defended the suit 
on the ground that the plaintiff was a minor and could not contract. The Court 
of First Instance dismissed the suit on this ground. ‘The Lower Appellate Court 
on the authority of cases in which it has been held that a contract with a minor, 
though voidable at the option of the minor, is not necessarily void, reversed the 
decree of the Court of First Instance and decreed the plaintiff's claim. Appeal 
preferred on the ground that the suit, being one for specific performance, could 
not be maintained by a minor, 

ffeld—that a contract made with a minor is not void, but is merely voidable at 
the option of the minor ; also that an agreement having for its object the composi- 
tion of a non-compoundable offence is void under section 23 of the Contract Act, 








References, 
I. L.R., 13 Bom., so. 1. L. R., 18 Cal, 263. 
19 Bom., 697. 20 Cal., 508, 
tr Cal., 552. —-— 18 Mad., 415. 





THE facts of the case are undisputed. Ma Si, a minor, charged 
Maung Po Tin with indecently assaulting her. They agreed to reier 
the matter to the decision of an arbitrator, who awarded to the plain- 
tiff (respondent) Rs. 60 and Rs. 12-12-0 costs. Ma Si, through her 
guardian Ma Sin, sued to enforce the award. The defendant {appel- 
ant) defended the suit on the ground that the plaintiff was a minor 
and could not contract. The Court of First Instance dismissed the 
suit on this ground. The Lower Appellate Court, on the authority 
of cases in which it has been held that a contract with a minor, though 
voidable at the option of the minor, is not necessarily void, reversed 
the decree of the Court of First Instance and decreed the plaintiff's 
claim. Appeal is now preferred against this decision on the ground 
that the suit, being one for specific performance, could not be main- 
tained by a minor. 

In Sasht Bhusan Dutt v. fadu Nath Dutt* it was held that a con- 
tract entered into witha minor is only yoidable at the option of the 
minor, A similar ruling was given by the Bombay High Court in 
Hanmant Lakshman v. Fayarao Narsinha.t These are the cases 
relied upon by the Lower Appellate Court. The same view was taken 
in Mahamed Arif v. Saraswati Debya.t 


*1,L.R,, 11 Cal., 552- 
tI. L.R., 13 Bom., 50. 
LIL, R., 18 Cal, 263. 
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On the other hand, it is said that this is a suit for specific perform- 
ance and the Calcutta High Courtin Fatima Bibt v. Debnauth 
Shah* has held that a suit by a minor will not lie for specific per- 
formance of a contract. In Lhat case the Judge remarked that in his 
view of the Contract Act a minor in this country could not contract at 
all. He considered that this was clear from section 11 of the Contract 
Act. The question was considered and the various rulings were cited in 
Kashiba y. Shripat Narshtoy but the Court expressed no opinion on 
the point. The High Court of Madrasin Avéshvasam/ v. Sunderap- 
payyart dissented from the view taken by the Calcutta High Court in 
the case of fatima Bibi,and followed the ruling in the case ot Makamed 
Arif that a contract with a minor was merely voidable by him, and that 
this principle was not affected by section 11 of the Contract Act. 

The weight of authority seems to be in favour of the proposition 
that a contract made with a minor is not void, but is merely voidable 
at the option of the minor. I concur in this view, which follows the 
English Law, and, I think, is an equitable view. I therefore agree 
with the Lower Appellate Court tn holding that the present suit should 
not fail merely because the first plaintiff is a minor. 

But there seems to me to bea fatal defect in the suit, of which 
though for reasons which it is not difficult to understand, it has not 
been urged by the appellant, I feel bound to take notice. The original 
plaintiff, Ma Si, charged the defendant with an act which, if proved, 
would undoubtedly amount to an offence under section 354, Indian 
Penal Code. Practically, the agreement to refer to arbilration was an 
agreement to abstain from prosecuting the defendant on cousidcration 
of receiving a sum to be awarded by the arbitrator should he decide 
in the plaintiff's favour. The present suit is to oblain a sum of money 
in consideration of not prosecuting the defendant, that is, iu consider- 
ation of compounding the offence alleged to have been committed. 
The‘ consideration of the agreement is of such a nature that, if per- 
mitted, it would defeat the provisions of the law. Offences under section 
354, Indian Penal Code, are net compoundable, and section 213 and 
section 214 of the Indian Penal Code are intended to prevent the 
composition of all offences which are not expressly declared to be com- 
poundable. To allow the payment of money for the composition of a 
non-compoundable offence to be enforced by a civil suit would be to 
defeat the provisions of the Penal Code. The consideration or object 
of the agreement out of which this suit arises is therefore unlawful 
under section 23 of the Contract Act, and the plaintiffs suit must be 
dismissed. 

For these reasons, I reverse the decree of the Lower Appellate 
Court and restore the decree of the Court of First Instance. The 
parties will bear their own costs in all Courts, 





I. L, R., 20 Cal., 508. 
I, L. R., 19 Bom., 697. 
I 


* 
TLL 
TILL, R., 18 Mad, 425. 
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Before I], Thirkell White, Esg., €.1.£. Civil Second 
Appeal No. 42 of 
MAUNG CHAN THA arp MAUNG VAN HMU wv. MAUNG THA O 1900. 
AND MA MALE. Apral 
Mr. Liha Gpwi—for appellants. | Mr. Ba On—for respondents. 23rd. 


Undue influence—-Unconseionable contract—Power of Court to deal wrth, 


‘The defendants borrowed Rs. to and seven baskets of millet from the plaintiffs 
in 1893. In 1897 the plaintiffs demanded Rs.178 on accountof this debt, but 
were persuaded to accept a bond for Rs. 110 at exorbitant interest and with an 
outrageous penalty, The first plaintiff was ina position to dominate the will of 
the defendants. The Lower Appellate Court refused the plaintiff costs and directed 
payment of the sum decreed by instalments. 

fFeld—that the case wasone to which section 16, sub-section (3), of the Contract 
Act {as amended by Act VI of 1899) should have becn applied, and that if the 
plaintiff was unable to prove tha: the contract was not induced by undue influence 
section 19A of the Con:race Act should have been applied. 

[ AGREB withthe Lower Appellate Court that the alleged loan of 
Rs, 140 was a bogus transaction. There was an old debt and the 
first plaintiff, who is a thugvi, ostensibly received payment of it and 
then lent the money on a fresh bond. According to the defendant's 
statement they borrowed Rs. 10 and seven haskets of millet in 1893. 
In 1897, the plaintifis demasded payment of Rs. 178 on account of 
this paltry debt, but were persuaded to accept a fresh bond for 
Rs, 140 at exorbitant interest and with an outrageous penalty. The 
case is clearly one to which section 16, sub-section (3), of the Con- 
tract Act (as amended by Act VI of (899), should have been applied. 
The first plaintiff was in a position to dominate the will of the defend- 
ants and the contract was, on the face of it, and on the evidence, 
unconscionable. The plaintiff should therefore have been required to 
prove thatthe contract was not induced by undue influence. If he 
was unable to prove this, section :gA of the Contract Act should 
have been applied. Under that section the Court had power to go 
into the real circumstances of the transaction and pass such orders 
as might be just. It is precisely for the purpose of protecting 
ignorant persons like the defendants from extortion of this kind that 
the Contract Act was amended. If the defendants had appealed 
against the decree of the Additional District Judge | should remand 
the case for retrial on these lines, But as they are content with that 
decree I cannot modify it in their favour. Their learned Counsel has 
stated that they are willing to accept the decree originally passed by 
the Township Court. Asthey appealed against that decree I do not 
think they can be bound by that statement. 

In my Opinion the relief afforded by the District Court is inadequate. 
I therefore see no reason to reduce it. The Court had power to direct 
‘the payment of the decree by instalments and to pass orders as to costs. 
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Maunoe Cuan Tz Assuming that the defendants are liable to pay Rs. 140, I think, under 
Le the circumstance of the case, that the Additional District Judge exer- 
Mauns Taa O, . ar aan : : > 
cised a reasonable judicial discretion on both points, 
The appeal is therefore dismissed with costs, 
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Before G. D. Burgess, Esq., 0.81. 
SIT KAUK vw. AH KUN anD anoruer, 


Mr. ff. M. Litttey—for appellant (de- Mr. &. N. Hivjce—for respondents 
fendant). (plaintiffs). 


The consideration of an agreement whereby one person engages for a sum of money 
nob to outbid another at a public auction of an opium license is unlawful 
within the meantug of section 23 of the Contract Act, and the agreement ttself 
word, 

Seconp APPEAL, 

In the suit out of which this second appcal arose a claim was bronght agains 
the appellant-defendant, by the respondent-plaintifis fora sum of Rs. 2,250 for 
which, as stated in the plaint, a promissory note was given “in consideration of the 
plainliffs agreeing not te cutbid the defendant in his offer for the purchase of the 
jicense to sell opium at Pyinmana.” 

It appears that the license was originally sold by auction for Rs. 3,800; that the 
sale was subsequently cancelled, and tenders cailed for ; and that after the arrange: 
ment between parties a tender of Rs. 38,900 was accepted from a nominee of the 
defendant’s, the plaintiffs’ tender being for unly Rs. 12,000. 

The facts were not now in dispute, and there was no question left except the 
legal one, whether the bargain whereby the plaintiffs undertook not to oppose the 
defendant in tendering for the license was a consideration which, as being unlawful 
within the meaning of section 23 of the Contract Act, rendered the agreement void, 

The Court of First Instance vave respondents a decree which was upheld in first 
appeal. 

Held,—reversing the decree of the Court below, that, whether the transaction 
between the parties ought to be treated as constituting a fraud or as involving in- 
jury to the property of another, or as being opposed to public policy, the consider- 
ation of the agreement was unlawful within the meaning of section 23 of the Con- 
tract Act, and the agreement itself void ; and that there was noclear well-settled 
authority for the view of the Courts below to the contrary. 

References, 
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1.L.R.—18 Bom., 342. 
women Cal., 195. 
13C,L. Rv, 
Carew’s Estate—26 Beav., 187. 
Dart’s Vendors and Purchasers (Sixth Edition, 1888), Pp. 121, 1165, 
1332. 
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IN the suit out of which this second appeal has arisen a cliim was 
brought against the appellant-defendant by the respondent-pliintiffs 
for a sum of Rs. 2,250, for which, as stated in the plaint, a promissory 
note was given “in consideration of the plaintiffs agreeing not to out- 
bid the defendant in his offer for the purchase of- the license to sull 
opium at Pyinmana.” 

It appears that the license was originally sold by auction for 
Rs. 8,800 ; that the sale was subsequently cancelled and tenders called 
for, and that after the arrangement between the parties a tender for 
Rs. 18,900 was accepted from a nominee ef the defendant’s, the 
plaintiffs tender being fer only Rs. 12,000. 

The facts are not now in dispute, and there is no question left 
except the legal one, whether the bargain whereby the plaintiffs under- 
took not to oppose the defendant in tendering for the liccnse was a 
consideration which, as being unlawful within the meaning of section 
23 of the Contract Act, renders the agreement void. 

In first appeal the question was decided thus : -- 

“ After hearing both sides it was sulmitted thatthe only point on which this 
Court had to come to a decision was the legal onc as to whether the respondents 
were entitled to sue onthe promissory-note. There can be little or no doubt that 
the consideration forthe promissory-noie wasthe respondent’s promisc not to 
oppose the appellant in tendering for the opium farm. If it is necessary far me 
to come to a decision on the question of fact, the aboveis my answer. Now on the 
law question Mr. Calogreedy argues that the agreement not to bid was not one 
enforceable at law and was therefore unlawful (wide section 23, Contract Act}, on the 
ground that the agreement involved injury to the property of Government, Mr. 
Hirjee on the other side relies on the decision given in the Indian Law Reports, 
16 Calcutta, page 195 (Doorga Singh and others v. Shea Pershad Singh and 
others), in which it is Jaid down that a combination amung ceritiin’ purchasers not 
to bid against one another does not constitute any fraucl or impropriety such as 
would have the effect of vitiating the sale. This decision is again referred to and 
approved in the case of Hari Bal Krishud Foklekar v. Navo Moreshvar Foklekar 
(page 342, Indian Law Reports, 18 Bombay). The only authority quoted by Mr. 
Calogreedy is to be found at pages 198, 199, Woodman’s Digest [(i) Illegal Con- 
tracts 8}, but it seems to me that this ruling is on a different point altogether. On 
the ground then that the authoritics are on the side of the respondents, | dismiss 
this appeal with costs.” 

In the {ndian reports which have been cited the ruling in the 
Calcutta case is quotedin the Bombay one, but it is not quite clear 
whether it was adopted absolutely since the Court goes on to say: 
‘Nor, assuming the contract in this case to have been unlawful, etc.” 

In the Calcutta report the High Court referred to two English text- 
books on the law of vendors and purchasers, Sugden and Dart, and tu 
two English cases, Carew’s Estate * and Galton vy. Emuss,t and 
pointed out the alterations between later and earlier editions of the 
text-books. This Court is not provided with [english law reports and 
it is a great disadvantage not to be able to see the full reports of the 
cases quoted, but ] must do the best I can with the materials at com- 


mand. 





#26 Beav., 187. | ty Col., 243. 
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Among other things it might have been useful to compare the dates 

of the two cases in queslion with the date ef the Contract Act. 
Page tt. lu Dart (sixth edition, 1888) it is said : 

“Tt appears that an agreement between two persons not to bid 
against cach other at an auction is legal and forms a valuable con- 
sideration for an agreement giving to the party withdrawing his 

: opposition at the auction a right of pre-emption 

Galion v. Hnuss. over other property; and such an agreement has 
been held valid when the sale was made by order of 
the Court,” 

The case of Galton v. Emuss is mentioned in similar terms in the 
notes on page 1465 of Dart. 

On page 1332 Of the same work it is said of Carew’s Estate: “In 
a modern case, where, on a sale under the direction of the Court, two 
persons agreed not to bid against each other, but that one should 
bid up to a stated sum, which, though they did not know it, was in 
excess of the reserved price, azd that the property should be divided 
between them, it was held that this was not asufficient reason on the 
ground of fraud for opening the biddings after the sale had been 
conlirmed.” 

‘The Calcutta tiigh Court also referred to an Indian case, 13 C, L. 
R., 1, saying: “ and in this Court, in a case very similar to the 
present, it has been held that a combination among certain pur- 
chasers not to bid against one another does not constitute any fraud 
ox impropriety such as would have the effect of vitiating the sale.” 

Again, in the English case of Fones v. North “A combination ot 

L. R. 29 Eq, 4263 Quarry owners for one to tender for a contract 
44 L. J. C., 388; aud to buy the stone from the others, who were 
Leake’s Law o not tocompete with his tender, was held valid.” 
Contracts, 640. Now what I wish to call attention to in these 
cases, with the exception perhaps of the first, is that the parties in 
their own interests joined together to acquire for themselves the pro- 
perty offered for sale, whereas in the present instance the object of 
the arrangement was lo exclude one of the parties from the com- 
petition entirely. In the absence of the full reports I am, of course, 
unable to say whether this line of distinction was consciously drawn 
or not, and whether it was worth drawing may “possibly be doubted 
though it need not be discussed, but the existence of such a distinction 
seems plain enough not to be overlooked. 

Pawagod, Leake, speaking of the Sale of Land by Auction 
Act, 1867, 30 and 31 Victoria, Chapter 48, says: 
“Section 7 provides that the practice of the Court of opening the 
-biddings on any sale shall be discontinued, unless on the ground of 
fraud or improper conduct in the managenient of the sale. On the 
other hand, if a purchaser procure a sale to him- 
F Fuller v. Abra- self by fraudulently or wrongfully deterring other 
hams, 3 B. & B,, ae 2 in 
116, aes from bidding, the vendor may avoid the 
sale, 


Ae Carew’s Estate, 
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It is to be onserved that in several of the foregoing cases the point 
of view from which matters were being looked at was thi of the 
maintenance of a sale, and that the Courts might be unwilling to 
disturb a sale upona ground which might nevertheless present an 
obstacle to the enforcement of a contract, whereas in this instance the 
question is as to the existence of such obstacle 

If a contract is legally tainted and corrupt, it cannot be carried out 
through the agency of the Courts, which would interpose only for the 
purpose of restoring the parties, if possible, to the position they would 
have been inif they have not entered into the illegal agreement, lf 
both are /m pard delzcto, Arcades ambo, or, in plain Knglish, a pair of 
rogues, the Courts will not help one to any advantage over the othe-. 

Here, if the bargain was unlawful, the parties are in that situation. 
The learned Abvocate for respondents has agreed that there was- 
nothing to forbidthe bargain, and he has produced Smith’s (Josiah) 
Manual of Equity Jurisprudence in which, at page 111, the two cases 
cited in the Indian Law Reports arc mentioned as showing that such 
agreements are not illegal. But these cases are merely quoted as a 
departure from the general rule stated immediately before in much 
the same terms as in another well-known Manual, Snell’s Principles 
of Equity. In the latter the rule is thus given:—' Agreements 

P * whereby parties engage not to bid against each 

age 575. 4 . . H n 

other at a public auction, especially where the 

same is directed or required by law, are held void, for (however 

common) they are unconscientious and have a tendency to cause the 
property to be sold at an undervalue,” 

Neither of the cases under discussion is referred to in Snell, 
although the date of the edition I am quoting [rom (the ninth) is the 
same (1889) as that of Smith’s book (14th edition), but there is a 
later edition of Snell, which I have not got, and in it some change may 
possibly have been made. 

Both Smith and Snelllay down the doctrine in the same way as 

: Story:—‘ Upon analogous principles (¢.¢., in con- 

§ Section 293, nection with restraint of trade), agreements where- 

rst English & , pe Seta ak 

edition, 1884. by parties engage not to bid against each other 

at public auction, especially in cases where such 

‘auctions are directed or required by law, as in cases of sales of 

“chattels or other property on execution, are held void, for they are: 

“unconscientious and against public policy and have a tendency in- 

“juriously to affect the character and value of sales at public auction 

“and to mislead private confidence They operate virtually as a 
“fraud upon the sale.” i 

I am slow to believe that that broad principle has been set aside as 
unworthy of regard in any English Court. : 

But at any rate we are on entirely firm ground when we look into 
the Indian Contract Act and find standing in section 23 the unrepealed- 
provision that the consideration of an agreement is unlawful when, 
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besides other things, il “is traudulent, or involves or implies injury 
** to the person or property of another, or the Court regards it as im- 
* moral or opposed to public policy.” 

What caning can these words have but the same as that convey- 
ed by the linguage of Story and the other text-book writers? 

ILisapily that the Courts below did not bestow more of their 
attention on the Code prescribing in definite provisions the rules of 
law which they ought to have followed and less upon English cases of 
which they had not even the reports before them. 

Is it conccivable that Government, if the bargain between the 
parties had been <lisclosed, would have permitted the sale to stand ? 
Would it not have said that its acceptance of the tender had been 
induced by deceit, and that it refused to be bound in consequence ? 
And would net any man of common sense, and law is simply common 
sense reduced tc an essence and concentrated in scientific shape, 
have said that repudiation was completely justified, and have acted 
individually in the same way in a similar situation ? 

The action of the parties could have no other effect than to inflict 
an injury ou the public purse. Iam not speaking of the mere Joss 
of revenue as affecting the matter. That is no concern of the Court. 
Iam speaking only of the nature of the transaction. I acknowledge 
that as a tax-payer lam interested in such loss, but the individual 
amount is an extremely small fraction and de minimis non curat lex ; 
and anyhow | must decide the point, for every other Judge in India 
is ina similar position, 

Nor am I taking any notice whatever of any moral delinquency as 
such that may be involved in the transaction. With matters of that 
kind the Courts have nothingto do, and justice like the sun must 
shine equally upon the just and the unjust. 

Allfam charged with is to determine what is the law applicable 
to the circumstances of this case, and J hold that, whether the trans- 
action between the parties ought to be treated as constituting a 
fraud, or as involving injury tothe property of another, or as being 
opposed to public policy, the consideration of the agreement was 
unlawful within the meaning of section 23 of the Contract Act and 
the agreement itself void, and that there is no clear well-settled 
authority for the view of the Courts below to the contrary. 

The decree of those Courts is accordingly reversed, without costs, 
as there are no merits on either side. 
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Before H. Thirkell White, Esq., C.1.E.- 
MAUNG PO SAUNG + MAUNG MIN NAUNG. 


Mr. Ba On—tfor respondent. 
Money lent for the purpose of unlawful gaming cannot be recovered, 


The appellant-defendant borrowed a sum of Rs. 100 from the plaintiff-respond- 
ent for the purpose of gambling ina public place. The point for consideration 
was whether the plaintifi-respondent was, in law, entitled to recover the sum lent, 

Held—that money lent for the purpose of itlegal gambling is nut recoverable, 


References :— 

LL. R. 7 Mad., zor. 

Cunningham and Shephard’s Contract Act (8th edition), page 126, 

Burma Gambling Act, 1S9u, section to. : 

Pollock’s Principles of Contract, page 264. 
page 279. 
page 352. 

—— 3 —— page 361. 

S, J., Lower Burma, page 128. 
Chitty on Contracts (13th edition), page 560. 

-~— page 564. 

I FIND on the facts that the appellant-dcfendant did borrow Rs. 10e 
from the plaintiff-respondent and that the money was lent to enable 
the defendant to gamble in a place to which the public had access. 
The only point which I have to consider is whether the plaintiff is, in 


jaw, entitled to recover. 

The contract under consideration is clearly not void under section 
30 of the Contract Act. The question is whether it is void under 
section 23 of that Act, the object or consideration being of such a 
nature that, if permitted, it would defeat the provisions of any law, as 
being immoral or opposed to public policy. The learned counsel for 
the respondent has cited the case of Suddaraya v. Devandra,® which 
is quoted by Sir H. Cunningham and Mr. Shephard t in their Com- 
mentary, not on section 23, but on section 30 of the Contract Act. in 
that case, the suit was to recover 25 rupees which the defendant bor-. 
rowed from the plaintiff at a gambling place for the purpose of gamb- 
ling. The judgment is very bricf and may be reproduced in full :— 
“ Except by the section of the Penal Code (294A), which refers to lotteries, 
gambling is not prohibited by law in the mofassal of this Presidency. Consequently 
the money is recoverable,” 

*1.L. R.,7 Mad, 301+ t Contract Act (8th edition), page 129. 
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The case is clearly distinguishable from the present case ; and if it Mauve Po Saune 
has any application, it tells against the respondent. For in Upper Ge 
Burma, though gambling fer se is not punishable by law, gambling Ne Min 
in any place to which the public have access is punishable, and must sue 
therefore Le taken to be prohibited by law.k “ The imposition of a 
 penally by the legislature on any specific act or omission is prémé 
“ facie equivalent to an express prohibition.”¢ From the above judg- 
ment it may be inferred that ii the loan had been incurred for the pur- 
pose of gambling prohibited by law, the Court would have held that 
the money was not recoverable, 

[am next referred to the case of Ma Tuy. Shwe Yaung,t which is 
no doubt more tothe purpose. In that casc, the plaintiff, wishing to 
stake moncy at a gambling game induced the defendant, one of the 
managers of the gambling, to advance her Rs, 120 on the pledge of a 
diamond ring. She sued to recover the ring on payment of the debt. 

The Court held that she was entitled to a decree. The learned 
Judicial Commissioner held that section 30 of the Contract Act did 
not apply. He also considered that the plaintiff was, under the special 
circumstances of the case, equitably entitled to relief ; and he relied 
on an English case in which money was held to be recoverable in a 
transaction connected with horse-racing, one of the grounds of the 
decision being that betting on horse-racing was not illegal. The 
equitable ground on which the judgment procecded is not to be found 
in this case. Here it is not the excited gambler who asks relief 
against the cool-headed keeper of the gambling establishment but one 
gambler who seeks to recover from another. At best, if there is 
any vice inthe agreement, the partics are zn pard delicto. Equity 
will not step in here. Again, [ do not find it expressly stated, in the 
case under consideration, that the gambling was in a common gaming- 
house. liven if it were so, according to the construction of the law 
then in force, which hus obtained in Upper Burma, the mere act of 
gambling in a common gaming-house was not then illegal or prohibited 
by law. If the plaintiff borrowed the money and gave the pledge for 
the purpose of carrying on gambling which was prohibited by law, 
I venture to think, with all respect, that the English case cited had no 
obvious application. For these reasons] am of opinion that this case 
cannot be accepted as an authority for the proposition that money 
may be recovered though it was borrowed for the purpose of enabling. 
the borrower to break the law. 

[ think that in this matter there is no difference between the English 
Jaw and Indian law. And I can find in the books no authority for 
the above proposition. I find abundance of authority to the contrary. 
Thus, it is said, “ a contract may be illegal because an offence is 











* Burma Gambling Act, 18g9, section 10. 
t Pollock’s Princrples of Contract, page 279. 
tS.J., U.B., page 128. 
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contemplated as its ulterior result, or because it invites to the commis- 
sion of crime,”"* Again, in the work from which the above quotation 
is taken, I find this passage :——f 

“We have... ...J. ..a well-marked class of transactions where there is an 
agreement for the transfer of property or possession for a lawful consideration, ut 
for the purpose of an unlawful use being made of it, All agreements incident 
to such a transaction are void, and it dees nol matter whether the unlawful pur- 
pose is in fact carried out or not. ‘The later authorities show that the agreement 
is void not merely if the unlawful use of the subject-matter is part of the bargain, 
but if the intention of the one party so to use it is known to the other at the time 
of the agreement. Thus, money lent to be used in an unlawful manner cannot 
be recovered. it is true that money lent to pay bets can be recovered, but that, as 
we have seen, is because there is nothing unlawful in either making a bet or 
paying it if lost, though the payment cannot be enforced. If goods are sold by 2 
vendor who knows that the purchaser means to apply them to an illegal or immoral 
purpose, he cannot recover the price. Itis the same of letting goods on hire.” 

Again in the same book it is said :—t 

“ Money or property paid or delivered under an unlawful agreement cannot be 
recovered back.”’ 

In the case of Taylor y. Chester the following remarks were made 
by Lord Mansfield :—§ 

“ The objection that a contract is immoral or illegal as between plaintiff and 
defendant, sounds at all times very ill inthe mouth of the defendant. It is not 
for his sake, however, that the objection is cver allowed; but it is founded in 
general principles of policy, which the defendant has the advantaye of contrary 
io the real jus.ice as between himself and plaintiff; .. .....-...not for Lhe sake 
of the defendant, but because the Courts will not lend their nid to such a plaintiff.” 

In that case, “the plaintiff failed to recover the halfofa £50 note 
deposited with the defendant to secure a debt duc from the plaintiff 
to the defendant for wine and suppers supplied to the plaintiff by 
the defendant in a brothel kept by her.”|] Similarly,“ an action is not 
“ maintainable to recover the rent of lodgings knowingly let for the 
‘« purpose of prostitution.’ 

These quotations seem to illustrate and explain the intention of 
section 23 of the Contract Act. Itis clear that an agreement made’ 
for an object which is illegal, immoral, or opposed to public policy is 
void ; and that an agreement torepay money lent for the purpose of 
being used in an illegal manner comes within the meaning of the rule. 
Iam unable to see that any doubt is possible. It would be absurd 
to hold that the law will enforce an agreement entered into for the 
express purpose of enabling one of the parties to break the law. 
That is the position in this case, I therefore hold that money lent for 
the purpose of illegal gambling is not recoverable. Ihave found that 





* Pollock’s Principles of Contract, page 264, 

——page 3&2. 

t ————--——— page 361. 

§ Cited in Chitty on Contracts (13th edition), page 560. 
——— —~—page 560, 

page 564. 
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in this case the moncy sought to be recovered was lent to enable the Maune Po Sauxe 

borrower to gamble under conditions which rendered the gambling a ene 

criminal offence. The plaintiff's suit must therefore fail. se ee 
The decree of the Lower Appellate Court is reversed and that of . 

the Cuurt of First Instance restored. Under the circumstances, I think 

it will be fair toleave the parties.te bear their own costs in all Courts. 


22 
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Csudl Sesond Before G. W. Shaw, &sq. 
Appeal No, 128 * MAUNG THAIN GAH 7, MAUNG KAN TAIK. 
of 7902. 
Saif caihs Mr. &. C.F. Swinhoe—for appellant. fo Mr C. G. S. Piilay—tor respondent. 


Money paid under illegal sontract uot recoverable becauss the illegal contract 
was invbcarvled out, 


Plaintifi-appellant sued to recover Rs. goo, being Rs, 300 which he alleged he 
paid to defendant-respondent as rent for a fishery sub-let by defendant-respond- 
ent to him, and Rs. 100 damages for loss sustained by reason of defendant-re- 
spondent failing to allow him to werk the fishery. ‘The defence was a denial of the 
sub-lease and a denial of the payment of Rs, 300, - 

The Original Court found in favour of plaintiff-appellan: as to the suli-lease and 
payment of Rs. 300 and gave him a decree for that amount, 

On appeal the District Court held the contract to be void under section 23, Con- 
tract Act, and reversed the decision of the first Court. On second appeal it was 
urged that the proceedings did net show when the contract was mide or that there 
was anything fraudulent in it or that Goverument was a leser, and it was contend- 
ed that as there was nothing fraudulent in the defendant-respondent sub-letting 
(under Rule 226 of the Rules under the Upper Burma Land and Revenue Regula- 
tion) there was nothing fraudulent in plaintiit-appellant agreeing ‘before the auc- 
tion) to take such a sub-lease unless it could be proved that defendant-respondent 
would have otherwise had to pay more for the fishery at the auction than he did 
pay for it. Finally, it was contended that even if the contract was illegal, the de- 
fendant-respondent not having allowed plaintiff-appellant to use the fishery in 
pursuance of the contract, the monev was recoverable under section 65, Contrzct 
Act, as money paid for a future legal object. Vrum the circumstances of the 
case it was manifest that Government was a loser by the conduct of the parties and 
that the contract was illegal. 

Aeld—that when both parties are “ ¢n part delicto,” the law will not assist per- 
sons to recover money paid under an illegal contract. There was no foundation 
for the contention that because the illegaf contract was not carried out, the money 
was recoverable, 


References »— 
2,U.B. R,, 1897—~1901, page 317. 
L.J. R. Q., B. Div. in, 1892, page 738. 

PLAINTIFF-APPELLANT sued to recover Rs. 400, being Rs. 300 which 
he alleged he paid to defendant-respondent as rent for a fishery sub-let 
by defendant-respondent to him, and Rs. too damages for loss sustain- 
ed by reason of defendant-respondent failing to allow him to work the 
fishery. 

The defence was a denial of the sub-lease and a denial of the pay- 
ment of Rs. 300. 

The Original Court found in favour of plaintifl-appellant as to the 
sub-lease and payment of Rs. 300 and gave hima decree for that amount. 

On appeal the District Court held the contract to be void, under sec-+ 
tion 23, Contract Act, and reversed the decision of the first Court. 
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In the present second appeal the grounds taken are- 

(1) that the sub-lease was made after the defendant-respondent MsuNo Twa 
had purchased the fishery at auction and was lawful under sy 
Rule 116 of the Rules under the Upper Burma Land and Mavye Kaw Tarx, 
Reyenue Regulation ; 

(2) that whether the contract was void or not under section 23, 
plaintiff-appellant is entitled to get back his money under 
section 65 of the Contract Act. 


It is urged that the proceedings do not show when the contract was 
made, or that there was anything fraudulent in it or that Government 
was a loser, and it is contended that as there was nothing fraudulent 
in the defendant-respondent sub-letting (under Rule 116) there was 
nothing fraudulent in plaintiff-appellant agre:ing (before the auction) 
to take such a sub-lease, unless if can be proved that defendant-res- 
pondent would have otherwise had to pay more for the fishery at the 
auction than he did pay forit. Finally, it is contended that even if the 
contract was illegal, the defendant-respondent not having allowed 
plaintiff-appellant to work tie fishery in pursuance of the contract, the 
money is recoverable under <ection 65, Contract Act, as money paid 
for a future illegal object. 

Yhe Court of First Instance undvubtedly failed to get on to the record 
precise evidence as to the time when the contract in question was en- 
tered into, or as to the effect of plaintil? appellant abstaining from bid- 
ding. More might have been ascertained on these points, but ! think 
the evidence is sufficient as it stands for a just decision of the case 

I omit to refer to Shwe Hlaing's evidence on these points because 
at a later examination he apparently withdrew his statement that the 
plaintiff-appellant agreed before the auction with defendart-respond- 
ent to take a sub-lease from kim if he got the fishery cheap. 


Kut there is the evidence of Kyi Nyo, who, though a cousin of de- 
fendant-respondent’s wife, is a witness for the plaintiff-appellant and 
swears to the payments of Rs. 200 and Rs, 100 alleged by plaintiff- 
appellant. I agree with the Court of First Instance that there is no 
reason for disbelicving him. He states that before the auction it was 
arranged between the parties that the fishery should be sub-let to 
plaintiff-appellant for Rs. 300; that the arrangement was made be- 
fore the auction is rendered highly probable by the undoubted facts 
that as soon as the auction was held the parties proceeded to conclude 
the sub-lease by the payment of Rs. 200 on account, that though he 
was anxious to work the fishery and wason the spot with money in 
his hands plaintiff-appellant did not bid for it; and that it was sold to 
defendant-respondent for Rs. 180, though sworn by plaintiff-appellant 

* and several witnesses to be worth Rs. 400. 

It matters little in these circumstances whether defendant-respond- 

ent was the only bidder or whether there were other bidders. The 
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fact remains that a man willing to give Rs. 300 for the fishery did not 
bid for it and immediately after it had been sold to defendant-respond- 
ent for Rs. 180, concluded a sub-lease with him for Rs. 300. 


Itis manifest that plaintiff-appellant’s conduct can only be explain- 
ed by the fact that he had agreed, with defendant-respoudent not to 
compete with him, but to allow him to get the fishery cheap. 

And it is further manifest from these circumstances that Government 
was a loser by the conduct of the parties on the plaintiff-appellant’s 
own showing. The rulingsin Svt Kauk v. Ah Kun and others,* 
which was applied by the Lower Appellate Court, is thus clearly 
ap plicable and binding, 


It remains to consider the plaintiff-appellant’s last point that though 
the contract is illegal he is entitled to recover his Rs. 300 under sec- 
tion 65, Contract Act. 


The law on this point,as laid down by the English and Indian Courts, 
is very clearly stated in Cunningham and Shephard’s edition of the 
Contract Act under section 65. The Lower Appeilate Court cited 
one of the English rulings there referred to, Scoft v. Brown & Co.,+ 
and Slaughter v. Brown & Co. 


Briefly, when both parties are ‘2% pard delicto”’ the law will not 
assist the plaintiff to recover money paid under the illegal contract, 
I see no reasonto doubt the applicability of thisrule to the present 
case. There is no foundation that [ can discover for the contention 
that because the illegal contract was not carried out the money is re- 
coverable. The Courts have refused to grant the plaintiff relief in 
such cases whether the contract was not carried out or was completely 
or partially carried out. 


The plaintiff-appellant is unable to establish his case without show- 
ing as part of it that he has been guilty of illegality, and his suit must 
therefore fail. 


The appeal is dismissed with costs. 








“ Page 317. 
+L. J. R.O.B., Division, 1892, page 738. 
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Before H. Thirkell White, Esq. €1£. 
MAUNG SHIN vw. MAUNG PO KAING, 
Mr, S. C. Dutia—for appellant. | Mr. Tha Gywe—for respondent, 
Moncy entrusted to a stake-holder to abide the result of a wager may be vecovered 
if demanded before it is paid away. 


Vhe plaintiff-appellant sued to recover Rs. 200 entrusted to the respondent- 
defends to abide the result of # pony race on which a wager was made. The 
plaintiff's case is that he demanded back his stake, and that the defendant promised 
to refundit. “Uhe defendant says that the demand was not made till after he had 
paid away the money to the man who he considered had won the bet, 

fHeld,—that the deposit might be recovered if its return was demanded before the 
stake-holder had paid it away. 

References :— 
Selected Judgments, ewer Burma, page 30. 
Pollock’s Principles of Contract, page 365 (6th edition). 
L. R. [1900], 2. Q. B., page 497. 

Tue plaintiff-appellant, Maung Shin, used to recover Rs. 200, 
entrusted to the respondent-defendant, Po Kaing to abide the result 
of a pony race on which a wager was made. Po Kaing was merely 
the holder of the money wagered by Maung Shin and a man named 
Chan Nyein. For some reason, which it is not necessary to discuss or 
determine, the race wasnot run. ‘The plaintifl’s case is that he de- 
manded back his stake, and that the defendant promised to refund it. 
The defendant says that the demand was not made till after he had 
paid away the money to Chan Nyein, who, he considered, had won the 
bet. Several questions as to the details of the arrangements for the 
race and the right of Chan Nyein to be considered the winner of the 
bet were discussed and put in issue by the Township Judge. But 
with these the Court had no concern. The sole question is whether 
the plaintiff demanded back his money before the defendant paid it 
away. 

The Township Judge considered the application of section 30 of the 
Contract Act, and held that the section did not apply to this case. The 
learned District Judge held the contrary. For the purposes of this 
casc, the words of the above section may be cited as follows :— 


“ No suit shall be brought for recovering anything........ entrusted to any person 
to abide the result of any gameor cther uncertain event on which any wager ts 


made.” 
At first sight no doubt this does seem to bar the plaintiff's suit 


in expressterms. But in the construction of enactments regard must 
be had to the intention of the Legislature, and guidance in this matter 
may be sought from the interpretation assigned by high judicial 
authorities. No case has been cited in which the meaning of section 
30 of the Contract Act, so far as concerns circumstances similar to 
those now under consideration, has been determined by any Indian 
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High Court. But as was remarked by the learned Judges of the Special 
Court of Lower Burma in the Queen-Empress Po v. Twe * 

“ The 3oth section of the Contract Act is very similar to the 18th section of the 
English Statute, 8 and 9 Victoria, Chapter tog, and the decisions on the latter are 
substantial guides to the interpretition of the former.” 

Concerning the English statute, Sir I. Vollock writes -— T 

“ The language of the Statute,8 and g Victoria, Chapter 109, section 18, which 
says that no money can be recovered which shail have been deposited in the hands 
of any person to abide the event upon which any waver shall have been made, does 
not prevent either party from repudiating the wager at any time, either before or 
after the event and before money is actually paid over and recovering his own 
deposit from the stake-holder.” 

The latest case on the subject is Shoolbredy. Robertstin the Court 
of Appeal in England. In that case, the Lords Justices staled the law 
as follows :-— 

“ With regard tothe £ 100 deposited by the defendant, the matter stands thus. 
A sum so depasited can be recovered from the stake-holder by the depositor on his 
giving notice, at any time before the money has been paid over by the stale-holder 
that he will no longer be bound by the wager, and that he wants to have his 
money back.” 

This decision as well as previous decisions to the same cllect consti- 
tute, in my opinion, sufficient authority for the position indicated 
above that the present suit will lie, if demand for the return of the de- 
posit was made before the stake-holder had paiditaway. Ifthe stake- 
holder has paid away the money before demand is made, then, I think, it 
may be inferred from the rulings cited above that a suit for its re- 
covery cannot be maintained. 

The real question involved was not put in issuc, but I have tried to 
ascertain whether there are sufficient materials on the record to enable 
me to decide it. As the attention of the Court and of the parties were 
not directed to this question, I find, as might be expected, that there 
are not sufficient materials for the decision of this question. I there- 
fore frame the following issue and remand it for trial to the Township 
Court :-— 

“ Did Maung Shin demand from Po Kaing the return of the sum of Rs. 200 
deposited by him before Po Kaing had paid it away ?” ‘ 

The Township Court will record such evidence as may be produced 
by the parties on this issue, and will also record a finding thereon. 
The further evidence and the finding, with the original record, should 
be submitted to this Court not later than the goth November 1go0. 








* Selected Judgments, Lower Burma, page 130. 
+ Principles of Contract (6th edition), page 365. 
t L. R. (1g00), 2 Q. B., 497. 
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Before H. Thirheli White, Esq., €.1.8, Civil Second 
‘ Appeal No, 
MAUNG SAN PE, MAUNG ee 
MAUNG PO KYAW v. | PAW TIN, anp MAUNG ios 
AUNG MYAT. Fanuary 
Mr. 4. N. Hirjee—for appellant. and. 


Joint promisors—liability of—to joint promisor atthough the creditor’s cvaint as ‘mek 
against them was barred by limitation, 

‘The plaintiff-appellant and defendants-respondents signed a joint promissory 
nole in favour of one Shan Gale. Shan Gale sued them all, but it was held that 
as stegninst all the defendants in that suit except Po Kyaw, the present plaintiff, 
the suit was barred by limitation or their liability was not proved. A decree was 
tiven against Po Kyaw for the whole amount on the ground that he hud admitted 
in writing the making of payments and that the suit as against him was therefore 
within time. The plaintiff alleges that he paid the amount of the decree and now 
sucs the defendants, his joint-promisors, for the amount which he paid on their be- 
half, ‘he Lower Appellate Courz held that the suit was barred as being resjudt~ 
cata, 

Meld, —TVhat the fact that as between themselves and the creditor the claim was 
barred by limitation did not absolve them from liability to contribute to another 
joint promisor who had been compelled ta pay the whole claim. 

References .— 

eommenms --———— ——]_, LR, 5, Bom., 647. é 

The plaintiff-appellant’s case is that ke and the defendants signed a 
joint-promissory note in favour of one Shan Gale. Shan Gale sued 
them all, but it was held that asayainst all the defendants in that 
suit except Po Kyaw, the present plaintiff, the suit was barred by 
limitation or their liability was not proved. A decree was given 
against Po Kyaw for thc whole amount onthe ground that he had 
admitted in writing the making of payments and that the suit as against 
him was therefore within time, The plaintiff alleges that he paid 
the amount of the decree and he now sues the defendants, his joint- 
promisors, for the amount which he paid on their behalf. 

The Lower Appellate Court has held that the suit is barred as being 
resjudicata, But this ground is obviously untenable. The previous 
suit was not between the same partics and no question directly and 
substantially in issue between the present parties was decided in it. 
Ihave no hesitation in finding that section 13 of the Code of Civil 
Procedure does not apply and that the first appeal has been decided 
ona wrong ground. It remains to be seen whether there are other 
grounds on which the decision of the Lower Appellate Court can be 
upheld. 

The substantive lawon the subject iscontained in section 43 of the 
‘Contract Act, which enacts that when two or more persons make a 
joint-promise, the promisee may compel any one of them to perform 
the whole promise; but each joint-promisor may compel the others to 
‘contribute to the performance of the promise. This is the effect of the 
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section so far as this case is concerned. On the assumption that the 
plaintiff's allegation is correct, the creditor Shan Gale in the previous 
case, might have sued lo Kyaw, the present plaintiff, alone. In that 
case if Po Kyaw had sued for contribution from the other joint- 
promisors, could they have pleaded that as against them the creditor's 
claim was barred by limitation and therefore they wer absolved from 
liability to their joint-promisor? By section 44 of the Contract Act 
a release of one joint-promisor docs not free him from liability to other 
joint-promisors. Is the discharge of the joint-promisor by operation 
of law equivalent toa release under section 44 or is it more adyan- 
tageous to him? I think there can be little doubt that a joint-promisor 
is not freed from responsibility to other joint promisors merely be- 
cause as against himself the suit is barred by limitation though main- 
tainable against the others. There appears to be no authority for 
thinking otherwise. I aw fortified in this view by the remarks of 
Westropp, C. ¥., in (Vazarimal v. Krihnarav* ‘Vhat was a case in 
which a surety was sued fora debt though as against the principal 
the suit was barred by limitation. The view taken by the Court in 
that case, so far as regards the construction of section 134 and sec- 
tion 137 of the Contract Act, has not been universally accepted. But 
that question does not concern the present case. The remarks to 
which I have referred are as foliows:— 

« We may observe that, although thecreditor’s right to sue the principal debtor 

is barred, such will not be the case with the surcty’s right to sue the principal deb-. 
tor if the surety be compelled to pay the amount of the bond or any part of it to 
the creditor, in asmuch as the period of limitation to the surety's suit against the 
principal debtor would not commence to run until such payment. ® *  * 
The contract between the creditor on one side and the principal debtor and surety 
on the other, which as regards the principal debtor, is avoided by expiration of the 
period of limitation, is distinct from the contract implied by law from the former on 
the part of the principal debtor to recoup the surety if he be compelled to pay the 
debt. ‘The latter contract is still in full force.” 

These remarks seem to apply to the strictly analogous case of joint- 
promisors of whom one has been compelled to perform the whole 
promise. The fact that an attempt was made to enforce performance 
from all the promisors and that as against all except one the suit was 
found barred by limitation does not seem to affect the matter. 

I am therefore of opinion that, if the plaintiff’s allegations are cor- 
rect, he is entitled to recover such contribution as may be legally due 
from the defendants. The issues fixed by the Court of First Instance 
seem to cover the matters necessary for the decision of the case. It 
is for the Lower Appellate Court to say whether the findings on them 
are correct. The appeal will be remanded for rehearing and decision. 
on the merits. 

The decree of the Lower Appellate Court is reversed and the ap- 
peal is remanded accordingly. Costs will. follow the final result. ° 





* J.L. R.s5, Bom., 647. 
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Before fH, Vhirkell White, Esq.. C18. 
KALA SINGH vy. MAUNG PO THAUNG, 
Mr, R. ©, ¥. Swinhoe—for appellant. 
Principles on which compensation ant? be assessed under section 74, Contract 
gt. 

The only question was whether the neglect of the Lower Courts to observe 
section 74 ot the Contract Act, could be urged in second appeat when, as was 
admitied, the point was not raised in either of the Lower Courts. 

field,— than the High Court may, in its discretion, allow fresh points to be raised 
in second appeal, and will ordinarily do so when the matter is one which goes to 
the root ol the plaintiff's suit. 

Lixplained—That the Courts are bound to give effect to section 74 of the Contract 
Act and to exercise judicial discretion in assessing compensation thereunder. 

References :— 
2 Upper Burma Rulings, 189:—¢6, page 265; LLR., 5 All, page 
238, 

THE only point raised in this appeal is that neither of the Lower 
Courts has observed section 74 of the Contract Act in awarding dam- 
ages Lo the plaintiff-respondent. This is no doubt the case, and the 
only question for discussion is whether this point can be raised in 
second appeal when, as is admitted, it was not raised in either of the 
Lower Courts. 

The result of the authorities which have been ciled is that the High 
Court may, in its discretion, allow fresh poinis to be raised in second 
appeal and will ordinarily doso when the matter is one which goes 
to the root of the plaintifi’s suit. ‘This view is not inconsistent with 

the view taken by this Court in Afaung Sag v. Ma So.* 

In this case (he appellant did not contest the amount awarded to 
the plaintiff as damages or compensation for breach 6f centract, and 
even in appeal before the District Court did not contend that the 
amount awarded was excessive. But it does not appear that either 
party was represented by an Advocate or had any legal assistance. 
The appellant as well as the respondent may well have supposed that 
when jthe former agreed to pay Rs. 500, if he broke the contract he 
was liable to pay that sum. The Courts are, however, bound by the 
terms of section 74 of the Contract Act, and,in such a case, are em- 
powered to award only reasonable compensation not exceeding the 
amount specified. I think that the Courts were bound to observe 
this ex plicit rule of law, and that they should have taken cognizance 
of it even without any reference to it by either of the parties. In 
neither Court is there any suggestion that the amount awarded is 

~ reasonable compensation, as it may be, though it happens to be the 
exact sum specified. Where the Courts have disregarded a plain rule 
of law, | think that the mistake may be rectified even though the point. 


is first raised in second appeal. 
*2U B.R., 1892—96, page 265. 
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As regards the application of section 74 of the Contract Act, the 
following remarks by Sir Robert Stuart, C. ¥., and Tyrrell, ¥., in Maze 
Ram y. Sktb Dat* may be taken for guidance :— 

* nd B ES 


“ The discretion of the Court in the fatter of reducing the amount of damage 
agreed upon is left unqualified by any specific limitations though, of course, the 
expression ‘ reasonable compensation ’ used ir. the section necessarily implies that 
the discretion so vested must be exercised with care, caution, aud in sound princi 


ples. are 
“3 3% % Asa general principle * * * the damages decrced must be com- 


mensuratc with the injury sustained,” 

I need not only add that these principles apply to the action of the 
Court in fixing the amount of compensation and that it is not neces- 
sary that it should be reduced. The Court may consider it reasonable 
that the whole amount specified should be paid. But it should state 
the grounds on which this opinion is based or on which the amount is 
reduced. 

It appears, therefore, to be essential Lo the right decision of the suit 
on the merits that the following question should be determined :— 

“ To what compensation is the plaintill-respondent reasonably en- 
titled 2” ; 

The case will be remanded to the Lower Appellate Court for the 
decision of this question. Indecidin- it, the Court should take as a 
guide the probable loss sustained by the plaintiff owing to the breach 
of contract It will not be able to ascertain the loss actually incurred. 
But the plaintiff should be able to show approximately the luss which 
he will probably sustain and the Court should take this intaconsidera- 
tion in fixing the amount of compensation to he awarded. 





#11. Ry 5 All, 238. 
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(Vor the first part of this judgment, see page 384). 
SHUNARAM v. EMAMI. 


Contract Act, 129—Considevation—What amounts toa promise made for the 
benefit of the principal debtor. 


The plaintiff-respondent sued second defendant (appellant) on an alleged 
guarantee to pay first defendant’s debts. The alleged consideration was that 
respondent agreed to cancel a telegram he had sent directing the arrest of first de- 
fondant. The question was whether the promise made to cancel the direction for 
the arrest of the first defendant, the principal debtor, wasa promise made for his 
benefit or not, ‘Phis direction was sent to the servant of a gentleman in Rangoon 
where the first defendant had gone, and it was admitted that neither he nor any 
one clse could have arrested or caused such trrest. 

Held, that the withdrawal of such order of arrest could'do the principal debtor 
ueither good nor harm, and that the undertaking did not amount taa promise 
made for his benefit. 


Extract from judgment tn first appeal. 
Ds * 4 *K 

‘The next ground of appeal is want of consideration. Under section 127 of the 
Contract Act | think there is no doubt at all that the consideration was sufficient, 
Adinitting the statements as to the telegrams to be truc, Nmami had taken steps to 
enforce his claim against the principal debtor and desisted on account of second 
defendant's guarantee. I do not think it affects the question thal, asa matter of 
fact, the steps he took would have been infructuous in any case. # * 


* x * * 
‘ Grounds of second appeal. 
* 2 e # 


(8) Four that the Lower Courts should have held that the contract was uncertain 
and therefore void. 

(c) For that the Lower Courts should have held there was no consideration 
for the guarantee. 


* * * * 
Extract from judgment tn second appeal. 


The omission, however, does not seem to be of much real import- 
ance in relation to what is the main issue in the case, namely, whether 
there was in law any consideration for the alleged guarantee by 
appellant to pay first defendant’s debts. If the fact that respondent 
agreed to cancel a telegram directing the arrest of first defendant was 
a good consideration, it 1s not very material whether the actual language 
employed in the first telegram and in the one cancelling it is proved 
ornot. The question is, whether the promise made to cancel the 
direction for arrest of.the first defendant, the principal debtor, was 
a promise made for his benefit or not. This alleged order was sent 
to the servant of a gentleman in Rangoon where first defendant had 
gone, and it is admitted that neither he nor any one else could have 
arrested or caused such arrest. The alleged order meant nothing in 
fact, and could not affect the debtor in any way, and that being so the 
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withdrawal of the order could neither do him good nor harm. Under 
these circumstances, it is difficult to understand how any benelit to 
the debtor could possibly comein. It seems to have been taken as 
implied that the. transaction amounted to one by which the respondent 
agreed to suspend or postpone legal proceedings against first defend- 
ant, but that is not what the witnesses say nor what the facts proved 
make out. On this ground therefore, | think this second appeal must 
prevail, I need not therefore discuss the other grounds of objection, 
but I may say that the want of evidence as to the appellant under- 
taking te be responsible for any certain amount of debt would very 
likely be another fatal objection to the respondent’s claim, 


The Courts below should never have accepted such evidence as was 
relied on in the case. It was eminently unsatisfactory in almost every 
way. 

Second appeal allowed and decree of Courts below reversed with 
costs. 
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Before H. Thirkell White, Esq., C18. 
EBRAHIM wv. CHAN CHE SHOK. 


Mr. C. G.S, Pillay—for appellant. | Mr. 4. N. Hirjee—for respondent. 
Bailee—Care to be taken by—Burden of proof. 


‘the questions are whether the plaintiff-respondent has proved that the appellant 
was hired by him to carry a case of sauce to his house and, if so, whether the cask 
was broken through the negligence of the appellant and his servants. 

Acld,—that under the circumstances the mere occurrence of the accident threw 
upon the defendant the burden of proving that due care was exercised and that 
the accident was unavoidable. 


References 2— 
I. L. R., 9 All, 398. 
I. 1. R., 26 Cal., 509. 
3 H. and C., 596. 

‘The questions in this case are whether the plaintiff-respondent hag 
proved that the appellant, who was the first defendant, was hired by 
him to carry a cask of sauce to his house and, if so, whether the cask 
was brokcn Lhrouvh the negligence of the defendant and his servants, 
The law of the case is not very complicated. It is contained in sec- 
tion 151 and section 152 of the Contract Act. If the appellant under- 
took to convey the cask and if it was broken owing to want of care 
on the part of himself or his servants, he is liable to make good the 
damage, but not otherwise. 

The only evidence that the first defendant was hired to convey the 
cask is that of one witness for the plaintiff. This witness was not 
implicitly believed by the Court of Iirst Instance as being a relative 
and apparently a partner or servant of the plaintiff, I think with the 
Lower Appellate Court that the witness should not be disbelieved on 
these grounds and that the hiring was sufficiently proved. But even 
if the hiring is admitted, there still remains the question of negligence. 
And all the evidence onthis point is that of the same witness who 
says: ‘As they did not do so with due care, the cask fell off the cart 
and broke.”’ This appears to be a mere general statement. I do not 
understand that either the first witness or the Station Master, who is 
the third witness, professes to have seen the accident. 

One question therefore arises, namely, on whom is the burden of 
proof? If the bailment is held to be proved, is it for the plaintiff to 
show that there was negligence or is it for the defendant to show that 
he exercised due care? From the wording of section 151 of the Con- 
tract Act, it would seem that ordinarily the burden of proof would lie 
on the bailee. He is bound to take as much care of the goods bailed 
to him as a man of ordinary prudence would take of his own goods. 

And as this obligation is distinctly laid by law upon the bailee, it 
would seem necessary for him to prove that he had exercised the 
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requisite care. The received opinion is, however, that there is no 
fixed rule as to onus and that ‘‘each case must depend on ils own 
special facts. In some instances the situation of the parties and the 
nature of the accident or circumstances leading to it, may give rise 
to a legal presumption of negligence ayainst the defendants: in others 
it may be necessary for the plaintiff to establish affirmatively actual 
negligence before the [defendants] can be made liable” This is 
the view taken by Mr. Justice Amir Ali in the Zasé IndZan Ratlway 
Company v. Kally Dass Movkerjsee.* 
In that judgment it is also observed :— 


“In Scott v. London Deck Company} the majority of the Judges 
held that where the thing is shown to be under the management of the 
defendant or his servant, and the accident is such as in the ordinary 
course of things does not happen if those who have th: management 
use proper care, it affords reasonable evidence, in the absence of ex- 
planation by the defendant, that the accident arose from want of care.” 
A similar view was expressed by Sir John Edge, C. ¥., in Shields v. 
Wilkinson. 

Applying this reasoning to the case under consideration, the Addi« 
tional Judge has held that the mere occurrence of the accident threw 
upon the defendant the burden of proving that due care was exercised 
and that the accident was unavoidable. I am of opinion that this view 
is correct. In the ordinary course of things persons who are engaged 
in the conveyance of goods may be expected 10, and do as a matter of 
fact, carry them safely. It was for the defendant to show in what 
way the cask was broken and that he and his servants were not to 
blame. 

The finding of the Lower Appellate Court is therefore correct and 
this appeal is dismissed with costs 


* 1. L, R., 26 Cal, 509. | +3 H.and C., 596. 
TLL. Ri 9 AIL, 398. 
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Before G. W. Shaw, Esq. 
MAUNG SHWE Uv, MAUNG HU KUN. 


Mr. (©. G. S. Pillay—for appellant. { Mr. A. N. Hivjee—for respondent. 


Principal untruly vepresenting himself to be the agent of another person—~Sections 
230, 231, Contract Act, inapplicable-—Section 236 applies. 

Plaintiff-appellant sued for Rs.592, balance of price of jade alleged to have been 
sold to defendant-respondent after deducting Rs, $ paid in advance. Defendant 
respondent denied having bought any jade from plaintiff-appellant or having paid 
Rs. Sto him. fle said that he bought from one Nga Nu for Rs, 60, the plaintifi- 
appellant being only the broker, and that when a day or two later Rs. 600 were 
falscly demanded he returned the stone to Nga Nu Pinintiff-appellant, Shwe U, 
himself stated that he was the owner and represented himself as such, and that Nga 
Nu was the broker and assisted in arranging the sale, Nga Nu stated that Shwe 
U (plaintiff-appellant), represented himself to be a broker and Nga Nu the owner 
of the stone and that defendant-respondent told plaintifi-appellant to bargain for 
him, so that a price might be fixed that would be fair io both parties. The Lower 
Court found that the case was as Nga Nu described it and dismissed the suit, 
holding that, under section 236, Contract Act, the plaintiff-appellant was not entitled 
to sue. In appeal the only question that was argued was that the Lower Court 
was in error in holding that the suit was not maintainable. 

Heli?,—that section 236, Contract Act, fitted the present case Section 231 applies 
to the case of one person who is in fact acting as agent of another person and not 
toa case like the present, where a (Principal untruly represents himself te be the 
agent of another person when he is in fact the principal. Section zg0, upon which 
the advocate for respondent was content to base his case, deals with contracts en- 
tered into by one person who is in fact an agent on behalf of another person who 
is in fact hisprincipal. 

References :— 
Cunningham and Shepherd’s Contract Act, section 231. 
Pearson, on Agency, page 339- 
Pollock, on Pleadings. 
Smith’s Leading Cases, Volume II, page 399. 

Plaintiff-appellant sued for Rs. 592, balance of price of jade alleged 
to have becn sold to defendant-respondent after deducting Rs. 8 paid 
In advance. 

The defendant-respondent denied having bought any jade from 
plaintiff-appellant or having paid Rs. 8 to lim. In his examination 
he said that he bought from one Nga Nu for Rs. Go, the plaintiff- 
appellant being only the broker, and that when a day or two later 
Rs. 600 were falsely demanded he returned the stone to Nga Nu. As 
to the Rs. 8, he said he paid this to Nga Nu and on his returning the 
stone Nga Nu refused to repay it, saying that it was forfeited. 

Plaintiff-appellant, Shwe U, himself stated that he was the owner and 
represented himself as such, and that Nga Nu was the broker and 
assisted in arranging the sale. Nga Nu stated that Shwe U (plaintiff. 
appellant) represented himself to be a broker and Nga Nu the owner 
of the stone, and that defendant-respondent told plaintiff-appellant to 
bargain for him so that a price might be fixed that would be fair te 
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both parties. Law San stated that Shwe U (plaintiff-appellant) re- 
presented himself to be the owner, but defendant-respondent denied 
that this witness was present at all; and as he spoke of the stone (as 
one piece) when it had been broken into three, did not know whether 
it had been cut or not, and did nat himself hear the price fixed, there 
is good reason for doubting if he was present. The Lower Court 
found that the case was as Nea Nu described it and dismissed the 
suit, holding that, under section 203, Contract Act, the plaintiff-appel- 
lant was not entitled to sue. It did not decide on the other issues. 

The grounds of this appeal are-— 

(1) that the Lower Court was in error in holding that the suit 
was not maintainable; 

(2) that the Lower Court should have decided on all the 
issues ; 

(3) that the Lower Court erred in refusing to examine a wit- 
NESS ; 

(4) that on the evidence the Lower Court should have granted 
a decree as prayed. ; 

It is plain that if on a point of law the plaintiff-appellant was not 
entitled to maintain the suit, it was not necessary for the Court to go 
into the matters referred to in the other issues. {[ am unable to under- 
stand on what foundation the assertion forming the second ground of 
appeal is based. 

The only question that has been argued before me is the legal ques- 
tion on which the Lower Court dismissed the suit. 

For the plaintiff-appellant it is contended that the plaintiff is entitled 
to sue and that there is nothing extraordinary in a suit liké the pre- 
sent in Indian Law. Itis asserted that the Lower Court was wrong 
“in applying English Law” and that the case cited, when the full 
report of it is referred to, does not support the view taken by the 
Lower Court. , 

Section 231 of the Contract Act and Cunningham and Shephard’s 
note to that section, Smith’s Leading cases, Volume H, page 399, Pear- 
son, on Agency, page 359, and Pollock, on Pleadings, as to set off by 
an agent who did not know who the principal was, have been cited. 
Some of these references are not available, but all are beside the point. 
We have to do with section 236 of the Contract Act and not with 
English Law. The language of it is very plain and unmistakeable and 
exactly fits the present case. 

Section 231 obviously applies to the case of one person who is in 
fact acting asthe agent of another person and not to a case like the 
present, where a principal untruly represents himself to be the agent 
of another person when he is in fact the principal, Section 230, upon 
which the learned advocate for respondent is content to base his 
case, also seems to me to deal with contracts entered into by one per- 
son who is in fact an agent on behalf of another person who is in fact 
his principal. 

The appeal is dismissed with costs, 
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Before GD. Burgess, Esq, 08.1. 
NIZAMUDDIN v. PEER MAHOMED anp SON, 


Mr. (2 GS, Pillay—for appellant. | Mr. S. C. Sutta—fer respondents. 


Contract Act, 240, 233, 192, 109--Ligency—Agent personally bound by contract of 
silo cchere fie does not dispose name of principal, and liable to be personally 
sued for loss caused by deprivation of thing sold by reason of invalidity of 
tilly whelli he has paid away price to principal or not—Action apparent- 
ly fornded tn reality on tort rather taken an contract. 

Second appeal in sui of value of Rs. 1,200 agains’ decree confirmed in first 
appeal clismmissing: suit, 

Appellant bought and paid Rs. 1,060 for a sodawater machine seld by the clerk 
of respondents, who was employed by them te dispose of ,he sissets of a shop- 
keeping firm, the partners in which had died. 

The clerk acted solely in the name of respondents, a firm of shop-keepers, and 
in second appeal it was found on the tacts proved that he was their agent and not 
the agent of the undisclosed principal. 

‘Lhe sodawater machine was attached and sold in execution ot a decree against 
one of the deceased partners, and respondents where made parties to the execution 
proceedings os his legal representatives. Their present detence was that they 
were ncting lor the representatives of the other partner; that their clerk was not a 
sub-apent, but the ayent of such principals; and that the appellant’s remedy lay 
against the latter alone, to whom the moacy had been remitied. 

fleld,—that it the claim could be considered to be founded on contract, the 
respondents were personally liable as agents for principals whose names they had 
not disclosed under section 230 of the Contract Act; and thet, anyhow, they were 
personally responsible for the resulis of the fraud or wrong committed, and must 
refund the money received, or so much of it as might be required to cover the loss 
caused thereby, whether they had paid it away to their alleged principals er not, 

Appellant had been led by respondents into paying away his money for some- 
thing which had turned out to be different from the thing which it was supposed 
to be, and which was the only thing for which it was intended to pay money, and 
for the wrong so suffered he had a claim against respondents, whether agents or 
not, and whatever they might have done with the money, for compensation by the 
return Of the money paid, or so much of it as he had received no value for, What 
this loss was had not been pui in issue or duty enquired into by the Courts below, 
although the question was raised by the pleadings, and the case was accordingly 
sent back to the Lower Court to ascertain what loss had been caused to appellant 
and what amount of damages was payable to him by the respondents. 


Reference.— Addison on Torts, pages 98 and 753- 

As so frequently happens in cases that come before this Court, some 
of the principal difficulties that present themselves in dealing with the 
maticr arise from imperfections in the trial of the suit in the Courts 
below. 

ly this instance both the Lower Courts have concurred in dismissing 
the suit of the plaintiff, who has now brought this second appeal, as 
he is allowed by law to do, on account of the value of the suit. 

The original suit was brought against four defendants, of whom the 
present respondents, Messrs. Peer Mahomed and Son, were the first 
party. 
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A sodawater machine was sold to the plaintiff for Rs. roan, and 
this sum, with Rs. 200 for interest and expensés, was claimed by him 
because the machine was attached and sold in execution of decree by 
the second defendant. ; 

The sixth paragraph of the plaint alleges that at the time of the 
sale to plaintiff, the respondents, “the first defendant's company, mis- 
“represented the facts and said they had had aright to sell the said 
“ sodawater machine, and fraudulently induced the plaintill to buy the 
“ same for Rs. 1,009, which he did.” 

The seventh paragraph says “that subsequently it was found and 
“decreed in the Court of justice that the said properly belonged to 
“Sullaimanji deceased, and the first defendant’s company had no 
“ saleable interest in the said property at the time the same was sold 
“to the plaintiff.” It thus appears that the cause of action was 
founded upon the rule of law laid down in section toy of the Contract 
Act, which is, “If the buyer, or any person claiming under him, is 
“by reason of the invalidity of the seller’s title, deprived of the thing 
“sold, the seller is responsible to the buyer, or the person claiming 
“under him, for loss caused thereby, unless a contrary intention 
‘appears by the contract.” ; 

At the hearing of this appeal it has been admitted for the respond- 
ents that some one is no doubt responsible to the plaintiff for the loss 
incurred, but it is denied that the respondents are the respousible party 
against whom the suit lay. 

The only issues framed in the Court of Iirst Instance were— 


“ (1) Was, or was not, the machinery sold to plaintiff by or on 
“behalf of Messrs. Peer Mahomed and Company? 
“ (2) To whom was this rupees one thousand finally given ?” 

On the first issue the Court found in the negative and the second 
issue was left without decision, therefore, as unnecessary. The Court 
of first appeal recorded no distinct finding on either issu: bat ob- 
served: ‘The case is somewhat intricate. It is not understood why 
“the appellant proceeded against Peer Mahomed in the lirst case. 
“ Anyhow, on the facts elicited, there is no reason shown why Peer 
‘‘ Mahomed should be held liable for the money in question.” 

This was far from a satisfactory way of disposing of the appeal. 

The evidence is that the sodawater machine was sold by one 
Mahomed Ashuq Ali,a clerk of respondents, who was sent for the 
express purpose of disposing of the assets of [smailji and Sons, in 
which name atrading or shop-keeping business was carried on at 
Kalewa by Sullaimanii deceased. It is represented that Ashuk Ali was 
acting under the instructions of one Ebrahimji at Attock in India, one 
of the claimants of the estate. 

In the written statement of the defendant-respondents, which has 
not even been placed on the trial record, but is filed with the process 
record, it is asserted that respondents were asked to send Ashug Alt 
to take charge and dispose of the effects by “the legal descendants’ 
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relations and relatives of ismailjiand Sons,” and it is denied that 
Ashug Ali was the agent of the respondents at the time of the sale 
of the sodawater machine. Letters from Ebrahimji were produced 
and filed in support of this defence. The letters are to Peer Maho- 
med. 

Ebrahimji is the son of Ismailji, who is said to have died the same 
day as Sulaimanji. 

in the first letter, dated the 6th December 1895, it is said, according 
to the translation: “I am proceeding to my destination, and you 
“ please make arrangements for the management of the business of 
‘ Sulaimanji deceased, as it is in your pewer and control to send some 
“person or other to that place, or to make arrangements for the same 
“through the Deputy Commissioner.” 


But in another place the letter says: ‘You please help and assist 
‘me in any manner as you may deem it proper, and manage the 
“ affairs.” . 

The learned Advocate for respondents contends that under these 
circumstances Ashuq Ali is to be treated as an agent appointed for 
the principal under the provisions of section 194 of the Contract Act. 

But it is obvious that no such construction can be properly put on 
the expressions in the letter, which clearly enough imply that the 
respondents are to manage affairs as they may deem best, employing, 
of course, some one to act at distant Kalewa, where they could not 
possibly attend to matters personally. 

The respondents did not empioy a professional man, or even a local 
man, but sent their own clerk, Ashuq Ali. 


This man says he was not agent of respondents, but of Ebrahimji, 
and that he gave plaintiff the receipt, Exhibit 8 (translations Fxhibit B 
in appeal), on behalf of Ebrahimji. But the witness is contradicted 
to his face by his own hand, which has written the receipt wilhout the 
remotest allusion to Ebrahimji, and instead has described himself at 
the beginning as ‘I, Mahomed Ashuq Ali, clerk under the employ of 
Messrs. Peer Mahomed and Company, Mandalay, at present at Kalewa 
shop;” has set out in the body of the document that the sale of the 
sodawater machine was made according to: the order of Messrs. Peer 
Mahomed and Company, Mandalay, through him ; and has put at the 
end the “ Signature of Ashuq Ali, servant of Peer Mahomed and Com- 
pany, by his own pen.” 

After getting this receipt, plaintiff was given, he says, Exhibit A, 
another receipt, dated the 24th January, at Mandalay, and signed “Peer 
Mahomed and Company.” The plaintiff also states that a telegram from 
respondents authorizing the sale upon payment of Rs. 1,000 was shown 
tohim, This telegram has not been produced, but the respondents 
appear to be the parties who ought to have put it in evidence to con- 
tradict plaintiff if they could. Ashuq Ali denies giving Exhibit A to 
plaintiff, but the word of so unblushing a witness is of no value at all. 
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Respondents now repudiate Exhibit A, but they adduced no evidence 
whatever to show that it was not issued by them beyond Ashua Ali’s 
denial that he handed it over. It is objected that the signature on the 
receipt is not correct, the name of the firm heing “ Messrs. Peer Maho- 
med and Son,” and not Peer Mabomed and Company, but this objection 
is particularly futile when their own clerk, Ashug Ali, is found describ- 
ing them as Peer Mahomed ani Company, in [x! ibit 8. 

The case, however, in no way depends upon Exhibit A, and that 
document might be excluded altogether without affecting the result. 


The Lower Appellate Court has actually excluded the document on 
the extraordinary ground that asthe sale took place on the 27th Janu- 
ary and the receipt is dated the 2gth January, it is void as an agree- 
ment without consideration under section 25 of the Contract Act. Of 
course the receipt is merely a piece of evidence, and not the foundation 
of the suit but the Lower Court is not even right in point of fact, for 
the plaintiff's evidence shows that, although he did not obtain the ma- 
chine till the 27th January the sale was effected on the 14th or 15th. 


Ashug Ali then was merely a sub-agent under section 192 of the 
Contract Act, responsible to his own principals, the respondents and 
no more than the medium of communication between them and the 
plaintiff, in the same way as the telegraphic wire might be, and for all 
practical purposes he drops out of the transaction. 


Assuming that the respondents were the agents of Ebrahimji and 
the claimants to the estate, as their own written statement implies, 
the position of the parties was consequently this, that the plaintiff 
was dealing with the respondents as persons disposing of the pro- 
perty on behalf of the principals whose names they did not disclose, for 
there isno evidence that any mention was made of the principals 
behind them. 

Under such circumstances it is laid down in section 230 of the 
Contract Act that acontract shall be presumed to exist that the 
agent is personally bound by contracts entered into by him on behalf 
of his principal; while section 233 provides that “in cases when the 
“ agent is personally liable, a person dealing with him may hold cither 
‘him or his principal, or both of them, liable.” 

The question has not been put in issue, but the circumstances of the 

‘case tend to show that in all prebability the appellant-plaintiff must 
have been aware that the respondents were acting, not for themselves, 
but for the claimants to the assets which were under disposal, At 
the same time, however, it scems clear enough that he looked only 
to them asthe responsible parties in the transaction, and the prin- 
tiples upon which the law of agency is based make this one of the 
most important considerations. 

It would appear also that respondents were parties, as represen- 
tatives of Sulaimanji, to the execution proceedings about the soda- 
water machine. 
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The learned Advocate for respondents has referred to English 
eases in which the plaintill has not been sllowe.] to recover from an 
agent moncy which has already been paid over to his principal, and 
it is clearly fair that, alter the lapse of a reasouable time during which 
mistake can be corrected, the agent should not be held responsible for 
moncy which has passed bevond his control, 

The provisions of section 230 of the Contract Act are positive, 
however, and make no exception on any such account. 

Notwithstanding this, I should be inclined to hesitate to apply those 
provisions absolutcly in their literal sense if this were strictly an ac- 
tien on contract, Dut is it such an action ? No doubt the rule quoted 
above in section Loy comes tn the Coatract Act, but that is no doubt as 
a matter of convenience, and the reason for allowing the recovery of 
money upon a failure of the consideration may be regarded as founded 
upon something beyond contract. ‘he contract itself is finished, and 
there is an end of it gud contract, but relief is given because of some 
flaw discovered afterwards, which, if discovered at the time, would have 
rendered it void or imperfect. 

Essentially, the reason seems to be that a wrong has been done, 
whether intentionally or not, for which an innocent party should not 
be allowed to suffer. 

rere the appellant-plaintilf has been led into paying away his 
money for something which has turned out to be different from the 
thing which it was supposed to be, and wiich was the only thing 
for which it was intended to pay money, and for the wrong so suffer- 
ed he has a claim to compensation by ,the return of the money paid 
or of so much of it as he has received no value for. 

In the case of wrongs an agent may be responsible as well as his 
principal, The rule is stated as “All persons directly concerned in 
the commission of a fraud are to be treated as principals.” 

Two English cases may be quoted in illustration from Addison on 
Torts, pages 753 and y8, seventh edition: first, where a solicitor 
“brought an action and recovered a sum of money on the retainer of a 
* man who professed to act under a power-of-attorney from the party 

Heise tes Eton, if really entitled, but which power-of-attorney was 
1. T. R., 62. forged, andan action was brought against the 

“solicitor lor the recovery of the money, it was 
“held that the fact of his having paid it over to his false employer 
*« constituted no answer to the action.” Again, “ifa man acts as an 

Shavlande. Chil: a agent in collecting the assets of a deceased person 

don, 5 Ware, 469; fy and knows at the time that his employer is not the 

ro Jur, 771. ‘ legal personal representative, he is himself respon- 
“ sible tor the money he has raised, although he may 

‘have duly accounted with his principal and paid it over to him.” 

The circumstances of the latter case seem to have some resemb- 
lance to those of the present suit. 
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Anyhow, the respondents in the present instance were in such a 
position that the implied warranty of title was plainly given by them 
personally, and they must reasonably and equitably be held responsi- 
ble for the loss caused by the title turuing out eventually to be in- 
valid. : 

What this loss was has not been put in issue or duly enquired into 
by the Courts below, allhough the question was raised by the plead- 
ings. 

There was not atotal failure of consideration hecause appellant- 
plaintiff held and worked the sodawater machine for some time be- 
fore he was deprived of it. 

The learned Advocates of the parties being unable to ayree as tothe 
amount of damages, the case must go back to the Court below to 
ascertain them. 

The Court will have to take evidence on the issues, what loss was 
caused to plaintiff through the ceprivation of the sodawater machine 
by reason of the invalidity of the seller’s title, and what damages are 
payable to him by respondents on that account. . 

The: findings of Lower Court, with the evidence, to’ be certified 
a week before the 24th September, which is fixed for the hearing, 
the week as usual being allowed for filing objections. 
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Nefore G. D. Burgess, Esg., CS 1. 


MADAN AIOHUN PARMASARI- 3 a THE NATIONAL BANK OF 
DASS (APPELLANT-DEFEND- QW # INDIA, LIMITED: (respoxD- 





ANT), : ENT-PLAINTIFES), 
Mr, //. NV. Hivjee—for appellant, | Mr, R. C. F. Swinhoe—for ree 
spondents, 


Contract Act, 17, £18, 237, 238—“Principal and agent’—Agent mistaten for 
prinetpal personally--Dealings with agent in such assumed character— 
Negligence—lraud—Respousibility—Tort. 

First Aperac. 


‘Lhe appellant-defendant, a Native banker in India, employed two men, Gauri 
Shunker and Nihal Chand, to conduct his business of regimental shroff in Burma 
and an account was opened with the respondents, the plaintil Bank, in appel- 
Jant-defendant’s name. tiauri Shunker asked the Manager of the Bank to allow 
an overdraft of account, towhich the Manager, after making enquiry as to appel- 
lunt’s solvency, agreed, This he did under the impression that Gauri Shunker 
was in fact the appellant himself and not his agent, and Gauri kept up the de- 
lusion and signed appellant’s name as his own to a number cf documents relating 
to the transactions with the Bank. When the truth was discovered and the appel- 
lant was called upon to refund the amount af the overdraft, which was allowed to 
run to Ks, 3,790-!-o, he repudiated responsibility. 

The Court of First Instance treated the suit which followed as one founded on 
a contract of agency and, applying sections 1$8 and 237 of the Contract Act, found 
that the defendant was liable as principal for the transaclions with Gauri Shunker 
and gave plaintiffs a decree, - 

Held,—reversing the decree of the Court of First Instance, that the case did 
not properly come under the law of agercy, there being: no privity of contract be- 
tween the parties, inasmuch as respondents had lent the money to Gauri Shunker 
under a mistake attributable to the respondents’ own negligence and not in any 
way that had been proved to the conduct of appellant, and that, if any section of 
the Contract Act were applicable to the circumstances it could only be section 238, 


This appeal is by the defendant Madan Mohun Paramasaridass 
against the decree of the District Court in favour of the plaintiff-re- 
spondents, the National Bank of India represented by their Local 
Manager, 

The circumstances of the suit are thus set out in the judgment of 
the Court of First Instance :— 


* This is a suit for the recovery of Rs. 3,900 said to be due by the defendant to 
the plaintiffs on a general balance of accounts and includes interest at the rate of 12 
per cent. per annum. 

“The defendant and his brother Govind Pershad are a well-known firm of 
Native bankers in Rawalpindi. 

“When No. 6 Mountain Battery was ordered to Mandalay, the Officer Com- 


manding, Major Keene, received a telegram from the firm to say that they were * 


sending two men to him to conduct the business cf shroff of thebattery. ‘The two 
men sent were Gauri Shunker and Nihal Chand. They arrived with a letter of 
introduction, which unfortunately has been lost. They went with the battery to 
Mandalay and there conducted the business of shroff. Gauri Shunker opened an 
account with the National Bank in the name of Madan Mohun Parmasaridass. 
After a time Gauri Shunker asked Mr. Forrest, the Manager of the National Rank, 
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to allow him to overdraw his account to the extent of Rs. 2,000. Mr. Porrest 
saw Major Keene about the matter, and the latter informed him that Madan 
Mohun Parmasaridass wis a well-known firm in India and that the money 
would be safe. Onthis Mr. Forrest allowed Gauri Shunker to overdraw his ac- 
count to the extent of Rs, 2,000 and laler on toa largeextent. All this time Mr. 
Forrest was under the impression that Gauri Shunker was Madan Mohun as fie 
signed promissory nites which were Laken to cover overdrafts as “Madan Mohun 
Parmasaridass,” After this account had gone on for over two years and the 
account showed that Gauri Shunker had overdrawn his account by over Rs, 3,000 
Mr. Forrest discovered that Gauri Shunker was an agent only and that he had no 
power-of-attorney. He asked him to put his account in funds, but did not write to 
Madan Mohun in India, because he understood that he was coming to Mandalay. 
On his arrival Mr. Forrest saw Madan Mohun, who said that he would see that 
the Bank did not lose and asked to be allowed to overdraw to the extent of Rs. 
15,000. Mr. forrest refused, Subsequently Madan Mohun repudiated all the 
transactions of Gauri Shunker with the National Bank. Thereupon Mr. Forrest 
filed this suit. 

“The defendant states that he only authorized Gauri Shunker to receive Gov- 
ernment money and to disburse it, and that he gave Gauri Shunker no authority to 
borrow money, and that the plaintiff acted negligently in lending money to Gauri 
Shunker without any enquiry as tothe scope or limit of his authority, 

©The following issues were fixed :-~ 

{x) “Was Gauri Shunker acting as the agent of the defendant in the trans- 
actions in the suit and within the scope of his authority ? 

(2) “Under what circumstances were the payments madeto Gauri Shunker 
and is the defendant responsible for the same? 

(3) “What amount, if any, is the plaintiff entitled to recover fram.the de- 
fendant ? 

* The defendant did not give Gauri Shunker any power-of-attorney and therefore 
his authority is defined in section 188, Contract Act, namely, an agent duivings 
authority to carry on a business has authority todo every Jawlul thing necessary 
for the purpose, or usually done in the course of conducting such business, and con- 
sequently, in order to determine what the scope of Gauri Shunkee’s authority was 
we must discover, not what private instructions were given to him by Madan Mo- 
hun (these wc uld only be binding as between Gauri Shunker and Madan Mohun 
Parmasaridass), but what are the acts usually done by shroffs in the course of 
their business. Now the defendant states that the business of a shroff consists 
simply in keeping Government money in safe custody and disbursing it when 
called upon to do so. He admits that it is impossible to make any profits in do- 
ing this, and in fact there that must be a loss as the agents must be paid. He 
explains that he was willing to lose steadily for three years in this wav simply in 
the hopes of making money when the battery returned to Rawalpindi, where the 
head firmis. Hedoesnot explain how he expected to make money even then, 
But on the face of it, this explanation is extremely improbable. Setting aside 
Gauri Shunker’s evidence 5 not in every way worthy of credit, the only other evi+ 
dence tending to show what a shroff’s business is, isthat of Major Keene. He 
states that a shroff keeps Government money in safe custody and cannot lend it out 
as he may at any time be called unon to produce the whole amount. He adds, 
however, that it 1s customary for officers to bank with the shroff and to overdraw 
sheir account, 

This explains one way in which a shroff’s business paid, as interest is of course 
~harged on overdrafts. The defendant himself explains how money can be made 
by a shroffin another way. He says that, ifany punkah coolies are required or 
any other work has to be done for a battery, the shroffis called upon to furnish 
zodlies and to get the work done. In other words the shroff, in addition to being a 
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receiver and disburser of Government moncy, is the officers’ banker and money 
jender and the battery contractor. In order to carry on the l-usiness, it is evident 
that the shrelt must have funds over and above the Covernment money with 
which he ts catrusted. 

The defendant gave Gauri Shunker Rs. 2,500 when he sent him to the battery. 
He dors nut explain satisfactorily why he gave him this money, but it is clear 
that the money was given to enable Gauri Shunker to carry on the business of 
moncy-tender and contractor. If there were a sudden call on Gauri Shenker for 
a large contract and he had lent out all or nearly call this amount to the officers, 
it is evident that he must either borraw money or fail to perform the contract. It 
would be necessary to borrow money for the purpose of carrying on the business, 
imd therefore section 188, Contract Act, gives Gauri Shunker the authority ta 
horrow money. [In Gauri Shunker’s transactions with the Bank he signed his 
name as Madan Mohun Parmasaridass. Hegave Mr. Forrest to understand 
that he was shroffto No, 6 Mountain Battery and he thercby invited enquiries as 
to his standing and authority from Major Keene. Mr. Forrest made enquiries of 
M.tjor Keene, which were satisfactory, and Major Keene had been given to andere 
stand by the defendant that Gauri Shunker was his (defendant’s) agent. | find 
therefore on the first issue that Gauri Shunker in his transactions with the Bank 
wis acting as defendant’s azent (the fact that Mr. Forrest imagined him te be 
the principal does not affect the question), and that, so far as the Bank was con- 
cerned, he was acting within the scope of his authority, 

“and tissue. Under what circumstances were the payments made to Gauri 
Shauker sand is the defendant responsible for the same ? 

“The accounts of Gauri Shunker have been translated, and therefore it is 
impossible to say under what circumstances all the payments were made. The 
money was apparently borrowed for carrying cut contracts that had no cencern 
with the battery and also for the purpose of Jending moncy to officers. It is quite 
possible that Gauri Shunker was making use of his principrl’s, name in order to 
get money to trade with on his cwn account. As 2 matter of fact, however, one 
item of Rs. 590 received back from the Cantonment Magistrate, being earnest- 
money forthe performance of a grass contract, is entered in Gauri Shunker’s 
accounts and credited to the defendant. But £ do not think that Gauri Shunker’s 
honesty or dishonesty concerns this case. He may have been exceeding his 
authority in taking up contracts outside the battery, but he was not exceeding his 
authority in borrowing money from the Bank. He may have exceeded his in- 
structions in doing so ; but as his tnstructions were not made known to the Bank 
or to Major Keene, the bank could not be expected to refuse to advance money, 

Mr. Hirjes on behalf of the defendant argues that the Bank should bear the 
loss and not the defendant as Mr, Forrest did not make any enquiries as to Gauri 
Shunker’s authority. If Madan Mohan had given Gauri Shunker a power-of- 
attorney, limiting “his authority and forbidding him to borrow money and Mr. 
Forrest had advanced Gauri Shunker the money without asking for his power-of. 
attorney, then certainly I think the Bank should bear the loss, because Madan 
Mohun could then only be bound by the instructions in the power-o:-attorney, 
But no power-of-attorney was given and therefore Madan Mohun is bound by 
Gauri Shunker’s acts by section 237 of the Contract Act. By not informine 
Major Keene that he had forbidden Gauri Shunker to borrow money, he led hin 
to believe that Gauri Shunker had authority to borrow money, as borrowin 
moncy comes in the usual course of a shroff's business. And by misleading 
Major Keene he also misled Mr. Forrest. 

“ Again Mr. Hirjee argues that the plaintiff isnot entitled to recover from the 
defendant because Mr. Forrest was under the impression that he was dealing with 
a principal and not with the agent. But section 231 of the Contract Act distinctly 
states that a person contracting with an undisclosed principal is entitled to recover 
from the principal, 
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“ Lastly, Mr. Hirjee argues that the defendant has never ratified any of Gauri 
Shunker's acts. In the first place, whether he has ratified them or not, he is 
bound by them. In the secona place, if he received accounts from,his agent, his 
not writing to the Bank directing them to make no further advances and repudi- 
ating those already made would amount to ratifying his agent’s acts; and if he 
did ‘not receive any accounts as he states, his negligence in not making any 
enquires for over two years would also amount to ratifying his agent’s acts, as he 
thereby led the Bank to believe that they had been ratified. And, lastly, accord- 
ing to Mr. Forrest’s evidence, he distinctly ratified Gauri Shunker’s acts by say- 
ing that he would sce that the lsanx« did not lose. 

**{ therefore find en the second issue that the payments werc made to Gauri 
Skhunker in the belief that Gauri Shunker was Madan Mohun and that the 
detendant is responsible for them, 

“ard issue. There is no dispute as to the accuracy of the accounts furnished by 
the plaintiff. 

} Therefore decree that the plaintiff is entitied to recover the sum of Rs. 3,900 
from the defendant, with costs of this suit. 


The grounds upon which with the decree is objected to by appellant 


are as follows :— 5 

t. That the Lower Court cught to have held that the plaintiffs were not entitled 
to succeed inthe suit upon an account, when it was elicited in evidence that docu- 
ments te secure the debt had been taken by the p'aintiffs and were in their pos- 
session. 

2. That the Lower Court has erred in applying the law of agency in the decision 
of the suit, when the plaintiffs’ agent has admitted that his dealings on behalf of 
the Bank were with Gauri Shunker under the beliet that he was Madan Mohun, 
the principal. 

3. That the Lower Court has erred in holding that borrowing moncy js one of 
the acts usually done in the course of conducting the business of a regimental 
shroff, 

4. That the Lower Court has erred in holding that section 188 of the Contract 
Act had any application to the plaintiff's case or that it had been proved that 
borrowing money ‘as within the scope of a shroff’s agent. 

5. That the Lower Court ought to have held that the plaintiffs’ Bank had been 
guilty of the grossest negligence in making no enquires as to the identity of 
Gauri Shunker, or his connection with the defendant Madan Mohun, and, as 
such the plaintiffs’ were not entitled to any relief as against the defendant for act 
negligently conducted by the Bank. 

6, That the Lower Court has erred in its reasons for holding that notwith- 
standing the dealings of the Bank being with Gauri Shunker (whom the Bank 
negligently considered was a principal when deaiing with him), yct the defendant 
was responsible for such dealings. 

7. That section 237 of the Contract Act has no application or bearing under 
the circumstances of this case, and there is no allegation or proof that it was in 
consequence of any ccnduct or belief that Gauri Shunker had authority that the 
Bank dealt with him as defendant’s agent. 

§ That the Lower Court has erred in holding that section 23 of the Contract 
Act has any applicaticn in the case. 

g. That the Lower Court has erred in holding that the statement of the defend- 
ant to Mr. Forrest, assuming it is proved, amounted to any ratification or had any 
such effect. 

The case has been treated as one of agency by the Lower Court, 

‘but the question arises whether this is correct or not. The trans- 
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actions upon which the suit is founded were with a person who for Mapas Mowe 
certain purposes was the appellant’s agent, but who wassupposed by PaRaasariDass 
the respondcuts to be the principal, the appell nt himself. T ny 
By a mistake of the respondent’s Manager business was conduct- Sprung Rene 
ed with (he agent under the idea that he was the appellant andin ~~ : 
the appellant's name. The agent, Gauri Sbunker, never undeccived 
the Bank Manager, but, kept up the delusion and signed the promis- 
sory notes and debit slips which are exhibits in the record in the 
appellant’s name as his own, The variety of spelling in these sig- 
natures does not seem to have excited the smallest suspicion. 
‘The true position of affairs could easily have been ascertained by 
enquiry from the Officer Commanding the Battery, and everyone 
with whom Gauri Shunker had dealings was uware that he was not 
the appellant but his servant, except the Bank. 
Gauri Shunker does not venture to say that he had authority to 
represent himself to be appellant and to sign appellant's name as 
his own, and he acknowledges that in transactions with others than 
the Bank he signed his own name per procuration for the appellant— 
““M.M. Varmasaridass by the pen of Gauri Shunker.’ Under these 
circumstances, the argument for respondent that this is a matter of 
agency cannot readily be accepted. 
The fact that Gauri Shunker was a servant or agent in a certain 
capacity of the appellant has, of course, tended to obscure the actual 
bearings of the case and to produce some confusion of thought. That 
posture of affairs naturally helped to bring about the false situtation 
that has ensued, and it is necessary to be careful that it does not 
divert attention from the points which are really essential. 
Now there are at least three things possible under the conditions 
that existed. 
In the first place the appellant may have been a party to the fraud 
upon the Bank, for this was clearly a fraud within the definition of 
section 10 of the Contract Act, and, if he was, there is no need to say 
more. He would be liable, if not in this action, then in one framed 
to meet that position, Rut there is not a particle of evidence to this 
effect, and Gauri Shunker’s admissions show that such a thing was 
improbable if not impossible, But there is no issue on this matter, 
and I come to no findings. 
In the second place, the fraud and the benefit of the fraud may 
have been confined to Gauri Shunker. In that case it is not dis- 
puted, and it could not be seriously disputed, that appellant would: 
be under no liability. 
Lastly, there is the possibility that the appellant may have obtain- 
ed the benefit of the fraud, though unaware of its commission, and 
may be estopped thereby, or otherwise, from disputing his respon- 
sibility. Atthe hearing I was disposed to think that the decision of 
the case might turn on this question, and it was suggested by their: 
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learned Advocate that opportunity should be given the respondents 
of remedying certain clefects in the trial of the suit. 

The accounts of appellant's business were before the Lower Court 
and were referred to, but they were not translated and it is not known 
what is in them and what is not. i 

Appellant’s other servant, Nihal Chand, whose duty it was to keep 
the accounts and to render them to his master was not called asa 
witness. The Bank Manager was not asked whether periodical state- 
ments of account were furnished to appellant or his representative or 
not, and it is to be observed that the Manager mentions a separate 
loan account. 

These omissions leave matters in a very unsatisfactory state. 

{ am now of opinion, however, that this is not the place or time to 
go into the question. The cause of action is that appellant is liable 
as principal for the transactions of Gauri Shunker as agent, as plainly 
stated in the plaint, and upon the question of ayency the suit must 
stand or fall. No precedent has been discovered of so singular a 
situtation as the present, and the case must be decided upon principle. 

No agument has been adduced to convince me that, when one man 
falsely represents toa second that he is a third, the third can be 
treated by the second as the p-incipal and the first as his agent. 

The contention is on the face of it illogical. The law of agency 
cannct be applicable to the circumstances. A single consideration is 
almost sufficient to prove that this must be so. 

- Here the Bank by mistakingly dealing with Gauri Shunker as the 
appellant deprived the latter of all the protection which the law of 
agency provides. If they had known, Gauri Shunker was not the 
appellant himself but merely his servant, as they ought to have known, 
they would have been bound, as they admit, to have called for his 
power-of-attorney and when they found he had none they would 
have been bound to take reasonable measures, to ascertain otherwise 
the extent of his authority. Why should the appellant be made to 
suffer for a mistake with which he had nothing to do, and for the 
negligence of others. 

Ik the letter of the provisions of the Contract Act would make this a 
case of agency, I am satisfied that the spirit of the law does not. But 
I see no reason t> believe that the letter and the spirit are at variance. 
Section 238 of the Contract Act expressly declares that principals are 
not affected by misrepresentations made, or fraud committed, by 
agents in matters which do not fall within their authority, which 
amounts to saying that in such instances the privity necessary to con- 
stitute agency does not exist. 

I need hardly refer tu the matter of appellant having, it is said, pro- 
mised after the discovery of the fraud that the Bank should not suffer 
by it. There isa conflict of evidence on the point between appellant 
and the Bank Manager, in which doubtless the word of the latter is to 


be preferred. But the Manager himself does not speak to any certain 
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or definite undertaking; He states. “‘ He {appellant): said that he 
" would see that the Bank did not lose, but that there were other cases 
*€ and he would tike to see how they went off first.” 

After this there was a negotiation for a large overdraft which was 
to include Gauri Shunker’s debt to the Bank, but it fell through, And 
so liltle reliance was placed on the affair that it is not so much as men- 
tioned in the plaint. 

Whatever took place, it is certainly not shown that there was an 
adoption and ratification of Gauri Shunker’s proceedings as those of 
an agent, 

I sonfine myself strictly to the determination of the single issue 
whether the relation of agency is established or not in respect of 
Gauri Shunker’s borrowing from the Bank, partly because there are 
other cases for settlement arising out of Gauri Shunker’s action, and 
partly because I find from experience that such limitation is expedi- 
ent, since anything further, anything in the way of odzter dicta, is 
liable to lead to future difficulties and complications, 

I may say however, for the satisfaction of the parties, that there 
do not seem to be materials here which would support a finding that 
Gauri Shunker as an agent would be warranted by the authority 
given him expressly or impliedly in obtaining loans from the Bank, 
The issue now decided is that the transactions of loan between Gauri 
Shunker and the Bank were not in the character of agent of appel- 
lant, and that appellant in so far as they are concerned was not re- 
sponsible as principal. Whether he was responsible or not by de- 
riving benefit from the fraud or by other estoppel or in any other 
way whatever is not determined in this case. 

On failure to prove that Gauri Shunker’s transactions were those 
of the agent of appellant as principal, the suit fails against the latter 
and the appeal must be aliowed and the decree against appellant re- 
versed with costs. 
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Before G. 1), Burgess, Esg., C.S.1, 
R. M.1..M., SUBRAMANIAN CHETTY »v. MAUNG MAUNG PE. 


Mer 4. N. Hirgee—for appellant. ? Mr. S. C Dutta=-for respondent. 

Cour! Fees Act, section 7, clauses (iv) (c) and (utit) ; seetZon 12 (éi) 3 Articie 17 
clause (1) of Schedule [I—Civil Procedure Code 278, 280, 281, 282, 283- Civil Court 
Regulation 3 (2), 13—Specific Relif Act, 42. 

Where a plaintiff brought a suit to restore an attachment upon immoveable 
properly and his pkunt, which had been written on paper bearing a court-fee 
sunp of ten rupees, was headed “ Suit under section 283, Civil P rocedure Code, 
for duclarntion that Yenangy? vil-well No, 361 is liable to be attached by the 
pluintdl,? and the prayer asked the Court “ te declare that the plaintiff has a 
right lo altach the said well No. 361” and to vrant the costs of the suit, it was 


Held,—that the suit was one to obtain a declaratory decree or order, where con- * 


sequential relief was prayed forso as to fall under the provisions of section 7 
(iv) (c) of the Court Fees Act, and that the plaintiff should pay an ed valorem 
fee thereon. 

The pkuntiff-appellant, in execution of a decree which he had obtained, attach- 
ed an earth-oil well as the property of his judgment-debtors. The defendant-res- 
pondent intervened and succeeded in getting an order for the release of the pro- 
perty from attachment. The plaintiffappellant consequently brought the present 
action against the defendint-respondent, which was dismissed, as was also his first 
appeal. Against the appellant decree the pliintifl-rppellant filed this second 
appeal. ‘The appellant’s plaint was headed “ Suit under section 283 of the Civil 
Procedure Code for declaration that Yenangyi oil-well No. 39: is Hable to be attach- 
ed by the plaintiff, and the prayer asked the Court “to declare that the plaintiff 
has a right to attach the said well No. 361” and to grant the costs of the suit. 

The suit therefore related to immoveable property or to a right or interest in 
immoveable property, and thus fell within the detinition of * land suit ” in section 
3 (1) of the Civil Courts Regulation, and a second appeal lay on the merits under 
section 13 of the Regulation. 

‘The plaint had been written on pauper bearing a courtfee stamp of ten rupees 
and objection was taken for the defence that an ad valorem court-fee on 
Rs. 1895-3 was required. ‘The Court of First Instance overruled the objection on 
the ground that clause (a7zr) of section 7 of the Court Fees Act related suits to 
set aside attachment, wheres this suit was exactly the opposite. 

‘The preliminary point arose in second appeal, whether the above question had- 
not been wrongly decided to the detriment of the revenue, in which case the Court 
was buund to interfere under the second clause of section 12 of the Court Fees 
Act. 

Accordingly the question argued was what was the nature of a suit of this des- 
cription—was it a suit fora declaratory decree merely ? or dic the action involve 
consequential relief as well. 

Held,—following the ruling in 4, Bom,, 515, that all suits like the present, how- 
everthey might be framed, should be trated as involving a prayer for conse- 
quential relict. 

Held further,—differing from the Bombay ruling, that the present suit and suits 
like it fell under the provisions of section 7 (év) (¢) of the Court Fees Act, the provi- 
sions of the Act on the subject being imperative, and must pay an ad valorem fee, 
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ee The appellant was accordingly directed to pay the difference betwurn the 
sa court-fee which he had been wrongly permitted to pay by the Court below sind 
Muse Mauve the fee ad valoyem which was payable if the question had been rightly decides. 
Pz, : References— 
ILL. R, 1 All. 365. I, L. R., 10 Bom., 610. 
ILL. R., 12 All. 389. I, L. R., +3 Cal, 162. 
I. L. R., 4+ Bom, 525- 1.L.R 15 Cal, 104. 


t 
2, U. G. R., 1897-1091, page 262. 
P. Jah. Bes a seth Eo: 
2, U. 8 R., 1982—90,~-page 255. 

The Courts below have concurred in dismissing the suit of the 
plaintiff, who has preferred this second appeal. The appellant, in 
execution of a decree which he had obtained, attached an carth-oil 
well as the property of his judgment-debtors. The defendant- 
respondent in tervened and succeded in getting an order for the release 
of the property from attachment, 

The appellant-plaintiff consequently brought the present action 
against the respondent-efendant. 

His plaint is hcaded: ‘' Suit under section 283 of the Civil Procedure 
Code for declaration that Yenangyi oil-well No. 361 is liable to be 
attached by the plaintiff.” 

The prayer asks the Court “ to declare that the plaintiff has a right 
to attach the said well No. 361 ” and to grant the costs of the suit. 

The suit therefore relates to immoveable property or to a right or 
interest in immoveable property, and thus falls within the definition 
of “ Jand-suit ” in section 3 (z) of the Civil Courls Regulation, «nd a 
second appeal lies on the merits under section 13 of Lhe Regulation. 

he plaint Has been written on paper bearing a court-fee stamp of 
ten rupees, and objection was taken for the defence that an ad valorem 
court-fee on Js, 1,895-3 was required. The Court of first instance 
overruled the objection on the ground that clause (vez7) of section 7 of 
the Court Fees Act relates to suits to set aside attachmeént, where as 
this suit was exactly the opposite. 

The preliminary point has arisen in this Court whether the above 
question has not been wrongly decided to the detriment of the revenue, 
in which case the Court would be bound to interfere under the second 
clause of section 12 of the Court Fees Act. 

This point has been argued by thelearned Advocates on both sides 
for the sake of obtaining a general ruling, as a change of practice in 
the matter is said to have been made some little time ago in the Dis- 
trict Court of Mandalay in which the majcvity of suits of the present 
kind are probably brought. 

in the first place comes the question what is the nature of a suit of 
this description—is it a suit for a declaratory decree merely? or does 
the action embrace consequential relief as well? 

Different views have been taken as to the way in which a decree in 
such a suit operates, but it would seem that there is pretty gencral 
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agreement as to the substantial effect, which is to govern the order, 


passed in the proccedings concerning the application for release from 
attachment. 

This has been pointed out in the judgment of this Court published 
in 2, U.B.R., 1892-y6, page 255. 

The provisions of section 42 of the Specific Relief Act prohibit a 
Court from making a “ declaration where the plaintiff being abie to 
seck further relief than a mere declaration of title omits do so,’’ and 
the [ish Court of Bombay in the case of Dayachand Nemchand v. 
Hemch and Dharamnchand, * which has been much relied upon in the 
argument, have observed-— 

“If appears Lo us that a suit to set aside or restore an attachment 
seeks not only a declaration of the plaintifl’s right but also substantial 
consequential relief in the setting aside or restoration of the attach- 
ment.” 

It would seem proper to hold therefore that all suits like the present, 
however they may be framed, should be treated as involving a prayer 
for consequential relief. 

The Court Fees Act lays down in section 7 how the fee payable 
under the Act is to be computed in various classes of suits, and in the 
suits specificd in clause (7v) it requires the plaintiff to state the amount 
at which he values the relief sought and fixes the fee according to such 
amount ; and among these suits are mentioned suits “ (c) To obtain a 
declaratory decree or order where consequential relief is prayed.” 

The Bombay High Court held, however, that it was their “ duty, 
itasmuch as the Court Fees Act is a fiscal enactment, to adopt that 
(provision) which generally would press least heavily on the subject,” 
and they accordingly declared in favour of Article 17, clause (2), of 
Schedule Il of the Act which fixescn a plaint or memorandum of 
appeal in a suit to set aside summary decision or order an invariable 
fee of Rs. ro as the assessment more advantageous to litigants. 

ff | were to be guided by the same principle, it would probably be 
necessary to make the opposite sclection in favour of section 7 (zz) (c), 
for though in a wealthy province like Bombay the fixed fee might be 
the lower of the two, the same would not be the case in a poor country 
like Upper Burma. But it is not clear why even in Bombay the 
preference in a matter of the sort should be given to the rich over the 
poor. There are other reasons, however, which make it doubtful 
whether the case quoted should be followed. In order to arrive at 
the conclusion they did the Bombay High Court had to hold that an 
order under section 280, 281 or 282, Civil Procedure Code, is a sum- 
mary order, and it is at least open to argument whether this view is 
correct. Section 278 requires the Court to “proceed to investigate 
the claim or objection with the like power as regards the examination 
of the claimant or objector, and zz all other respects, as if he was a 
party to the suit.” If such an investigation and the order passed 








*LL.R., 4 Bom., 515. 
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after it be ‘‘summary,” it is not unnatural to ask what is “ non-sum- 
mary P” 

lt has been held in this Court * that the meaning of these provisions 
js that the Court is bound to make a full and thorough enquiry and to 
come to distinct findings on the points in issue, the object of the legis- 
Jature being to prevent the necessity of further litigation if possible, 
and | think there is something to be said for this construction. More~- 
over, clause (7) of Article 17 of Schedule II of the Court Fees Act says 
not only “order” but “{decision,” so that the use of the word “ order”’ 
in section 283, Civil Procedure Code, does not help much to show what 
is meant by the word “summary” in this Article of the Court Fees 
Act. But the chief objection to the Bombay ruling seems to lie in 
tne language ef section 7 of the Court Fees Act. That language 
is imperative, and makes it compulsory to compute the court-fee in 
the manner directed in all suits mentioned in the section. On 
the other hand, it is plain that Article 17 of the second schedule was 
intended to apply only to cases in which an ed valorem computation 
cannot be made, for clause (vz) says, “ every other suit where it is not 
possible to estimate at a money-value the subject-matter in dispute, 
and which is not otherwise provided for in this Act.” This language 
implies that in the suits mentioned in clause (z) and in the other suits 
enumerated in the clauses before (vz') the money-value cannot be esti- 
mated, 

If, therefore, suits like the present are properly classed under sec- 
tion 7 (2v) (c), they must be assessed ad valorem, and, according to 
LL.B. 4, Bombay 515, they ought to be so classed although they 
may also be brought under Schedule II, 17 (2). 

Reference has been made to a Lower Burma case t to the contrary, 
but in it the quotation from the Bombay case cited above does not seem 
to have been taken notice of. 

Remark has been made in the Bombay case on the provision in 
clause (zzz) of section 7 the Court Fees Act for suits to set aside an 
attachment while there is no express provision for suits to restore an 
attachment. 

As to this it may be suggested that provision for the latter had 
already been made in clause (#v) (c) above and that special provision 
was demanded for the former which would be inapplicable to the latter. 
In the latter class of suits the value of the relief would depend upon 
circumstances. In the interval between the release from attachment 
and the institution of the suit the judgment-debtor might pay portion 
of the debt, and in that even the valuation of the relief sought would 
be dependent upon the amount of the balance left unrealized. 

On the other hand where the attachment remains in force, the 
amount for which the attachment was made would determine the 
value of the suit and special relief is granted to the suitor by provid- 





*P.j., L.B., p. 139. 
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ing that, when the value of the land or interest claimed is Jess than 
such amount, he may sue on the smaller valuation. 

Other cases * have also been referred to, but need not be discussed. 
The two Allahabad cases do not give the reasons of the Court. 


The practice of the Calcutta High Court differs from that of the 
Bombay and Allahabad Courts, at least in suits for release from attach- 
ment, 

It appears quite safe to hold that the present suit and suits like it 
fall under the provisions of section 7 (cv) (c¢) of the Court Fees Act, 
and must pay an ad valorem fee. 

The appellant must accordingly pay the difference between the 
court-fee which he has been wrongly permitted to pay by the Courts 
below and the fee ad valorem which was payable if the question had 
been rightly decided. ; 

The additional fee required should be paid within one month from 
this date, and the appeal is stayed till it is so paid. In default of pay- 
ment within the time fixed the appeal will stand dismissed with costs, 





* LL.R., 10 Bom., 6106 
LL.R., rr All, 365. 
LL.R., 13 Alb, 380. 
LL.Re, 13 Cal, 162. 
LL.R., 15 Cal., 104 
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Before H. Thirkell White, Esq. C18. 
MAUNG CHU », MAUNG YA. 


Mr &. C. $. Swinhoe—for appellant, | Mr. F. C, Chatterjee—for respondent, 
Custom.—No conclusive preseempiion that trees belang ta owner of soil. 

The plaintiff had been in possession of land for over 20 yers, and claimed it as 

his ancestral land, though he admitted that fav/ trees ou the land belonged to the 


defendant, ae. 
Held,—that, though Ordinarily trees may be presumed to belong to the owner of 


the land on which they grow aud vice versd, the presumption may be rebutted by 
evidence of separate ownership of land and trees and of the existence of local 
custom to that effect, 
References— * 
2, U.BLR., 1892—-96, page 224. 
2, U.B.R., 1892—96, page 619. 

THE plaintiff Maung Cha sued to recover possession of ccrlain land. 
of which he had been dispossessed by the defendant. 

The admitted facts are that the plaintiff had cultivated the land in 
suit for a period of 25 or 28 years, and that he had also rented from 
the defendant the ¢arz trees standing on the land. Inthe year 1260 
B. E. the defendant ejected the plaintiff en the ground that the land 
was his and that the plaintiffs occupation had all along been merely 
permissive. : 

The plaintiff's occupation for a long term of years haying been 
admitted and no allegation having becn mace that he was disp ossesse d 
in any legal manner, the burden of proving his title to the land was 
on the defendant. This has been clearly laid down by this Court in 
the case of Ma Yoru v. Maung Kyi U* and no authority to the con- 
trary has been cited. It has also been held, after careful discussion 
of all the leading cases on the point, that where the plaintiff has been 
dispossessed of land by a trespasser he is still entitled to recover 
possession on the mere ground of his previous possession, unless the 
defendant can show some title, even though he does nor bring a suit 
under the Specific Relief Act, section 9. This is the view of the law 
stated in Afaung Shwe Thi v. So Bony. 

In the present case, therefore, it was for the deféndant to prove 
the fact alleged him that the plaintiff had occupied the land as his 
tenant or as the tenant of persons under whom he claimed, It is 
clear that there is no evidence of any value toshowthat the plaintiff 
was the defendant’s tenant. It was not alleged that the plaintiff had 
even paid rent; and the only witness called to prove the tenancy 
admitted that he did not speak from his personal Inowledge. 

But the Lower Appellate Court has held that the defendant must 
be presumed to be the owner of the Jand in suit because it is admitted 





*2,U.B. R, 1892—96, page 224. [| f2,U. B. R., 1892—96, page d19, 
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that he owns the /arz teces standing on it, and that the plaintiff must 
be presumed to have been the defendant’s tenant in respect of the 
land becanse it is admitted that he was his tenant in respect of the 
trecs on (he land. It is,I think, true that there is ordinarily a pre- 
sumption that the owner of land is also the owner of the trees stand- 
ing on the land and that the converse is also the case. The presump- 
tion is expressed in the maxim Quieguid plantatur solo, solo cedte. 
Bul, although there seem to be no published cases bearing on the 
point, it has been held by this Court that this presumption is not con- 
clusive. 

in some parts of the country. the existence of a custom by which 
tart trees are owned by one person and the land on which they stand 
by another has been recognized. This inconvenient, but well-estab- 
lished, custom is probably peculiar to certain parts of the province. 
It cannot be assumed in any case, and itis for the party who relies 
on it to establish its existence. In the present case the matter was 
rightly put in issuc, and from the evidence on-both sides it appears 
that in the neighbourhood of the land in suit it is not at all uncommon 
for land, and #av7 trees on it, to be the subject of separate and inde- 
pendent ownership. This being so, the presumption on which the 
judgment of the Lower Appellate Court is based cannot be said to 
arise, 

The defendant has givenno evidence to show that he ever excer- 
cised any right of ownership over the land as distinct from the far? 
trees on it. He has failed to prove the tenancy which he alleges or 
that he had any right to dispossess the plaintiff. On the authority of 
the rulings cited above, I therefore find that the plaintiff is entitled 
to recover possession of the land in suit. 

The decrees of the Lower Courts are reversed and there will be 
a decree allowing the plaintifi’s claim. The respondent must bear 


the costs in all Courts. 
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Before G. D. Burgess, Esg., CS. 
MA NYEIN HLA w. MA YIN. 
Maung Tun U—for respondent. 

Evidenge—The best evidence producible and not second-hand evidence should be 
bronght forward to establish the facts necessary to be proved —The- reasonable 
finding of Lower Court on a point of fact should not be disturbed in appeal 
withant substantial grounds, 

Action-for recovery of money lent. 

Res pendlent-phantil produced no-direct evidence of the loan being made, and 
nv evidence of the payment of interest by defendant-appellant stated tn the plaint. 
She did not even offer herself as a witness. She merely called three women, who 
asserted they were present at a squabble between the parties, in the course of which 
the defendant promised to pay. The Court of First Instance, giving reasons for 
disbelieving the witnesses altogether, dismissed the suit, but the Court of First 
Appeal reversed the decree without assigning any substantial grounds for dissent. 

Patatul out—in second appeal—that the Loweg Appellate Court was wrong in 
disturbing the finding under such circumstances.” Decree in first appeal reversed 
and oripisal decree restored with costs, 

Tits is a trumpery case aboutan alleged loan of Rs. 8, but the law 
allows a second appeal, as the original decree has been reversed in 
first appeal and a principle of evidence is involved. 

That principle is that the best evidence producible and not second- 
hand evidence should be brought forward to establish the facts neces- 
sary to be proved. 

Here the respondent-plaintiff has produced not the best first-hand 
evidence that is required, but only the second rate. 

She gives no evidence of the loan being made, and no evidence of 
the payment of interest by defendant-appellant, which is stated in her 
plaint. She does not even offer herself as a witness, What she does 
is to call three women, who assert they were present at a squabble 
between the parties, in the course of which the defendant promised to 
pay not Rs. § but Rs. 16. The other Rs. 8 was a debt due by defend- 
ant’s mother, who was also present at the contention. 

[t is plain how easy it is on occasions of this kind by a very slight 
variation of language actually used to give a totally different colour to 
what really occurred, as is shown almost daily when witnesses come 
into Court to repeat conversations they say they have heard. 

But besides this general element of weakness, in the evidence, it 
appears that on this particular. occasion two of the witnesses were 
related to plaintiffas her mother and aunt, while the third, who is 
connected with both parties, is shown to have ground for grudge 
against the defendant’s family. 

Consequently the Court of First Instance, which had the witnesses 
before it and has remarked on their demeanour, declined to believe a. 
word that the witnesses said, and such distrust was obviously any- 
thing but unreasonable under the circumstances. # 
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The Lower Appellate Court should therefore not have disturbed the 
finding of the Court below i¢ without assigning substantial grounds 
for its dissent, and it was entirely insufficient to remark on the ce- 
lationship of the parties and the unlikelihood ofthe plaintiff going to 
Court and swearing falscly for so small an amount as Rs. 8, so thal 
the case had not in the cyes of the judge the appearance of being a 
made-up one, 

As already observed, the plaintiff avoided swearing anyihing, but 
any way the improbabilily of falseheod would apply equally surely, in 
respect of the defendant’s denial of so trifling a claim if it were true. 

For these reasons, the decree in first appeal cannot be upheld, but 
must be reversed, and that of the Court of First Instance restored with 
cost throughout. 


zgor.] UPPER BURMA RULINGS. 365 








Evidence 


pres 


Before H. Thirkell White, iesq., 1.8. 
MA EIN U vw MAUNG AUNG EHMWE., 
Mr. F.C. Chatterjee—for appellant. | Mr. Tka Gywe—for respondent. 
Sevcoudary evidence of unsiamped or tnsufficienily stamped document which has 
unt been produced is not admissible. 

Vhe plaintiff-appellant sued to redeem a morigage of certain land executed 
‘man unstamped perabatk which was said to bein the defendant’s possession and 
wus not produced at the hearing of the suit. Secondary evidence was tendered 
-uut admitted by the Court of First instance. Phe Lower Appellant Court 
held that as the decument not precluced wits unstamped, secondary evidence of its 
contents could not be admitted. 

Held,—that when the original deed which ought to have becn stamped or was 
ynsufliciently stamped has not been produced, secondary evidence of its contents is 
jnadmissible. 

References »— 

1, R. 26, L.A. 262; LL.R., 23, Mad. 49. 

The plaintiff-appellant sued to redeem an alleged mortgage of 
certain land. From the pleadings and evidence it appeared that the 
mortgage was alleged to have been executed hy a document written 
on an unstamped parabazz in the year 1890 or r8g1 A.D. The 
mortgage-deed was alleged to be in the dcfendant’s possession, and 
as it was not produced by him secondary evidence of it was tendered 
and admitted by the Court of First Instance. The Lower Appellate 
Coust, following several rulings of the Madras High Court, has held 
that as the doctiment not produced was unstamped, secondary evi- 
dence: of its contents could not be admitted. As the defendant 
denicd the mortgage and as no evidence of it other than the alleged 
decd could be admitted, the learned Additional District Judge held 
that the plaintiff could not establish her claim and dismissed the suit, 
The only question for decision in this appeal is whether this decision is 
correct, 

The matter is concluded by the ruling of the Privy Council in the 
very recent case of Rajah of Bobdbili vy. Inguanti China Sttarama- 
sami Garu.* The question for decision in that appeal as stated in 
their Lordships’ judgment was— 

“Whether the Courts below were right in holding that the provisions made by 
the Act of 1879 for the case of deeds either unstamped insufficiently or stamped 
have no application when the original deed, which ought to have been stamped or 
was insufficiently stamped, has not been produced.” 

The answer was in the affirmative. It wiil be seen that the ques- 
tion is stated in the most general terms and that it is not limited 
to the case of a lost document. It includes all cases in which the 


. R. 26, 1, A., 263; 1L.L.R. 23, Mad. 49. 
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pared ociginal writ has not been produced. ‘There is nothing iu thelr Lori- 


vq ships’ judgment or in the principles on which it is based to excejit 
Haws feom the ruling the case in which the delendant declines to produce 
the original deed alleged to be in his possession. There is nothing 
in the Stamp Act, 1899, to show that a different view might be taken 
under that Act, 

The decision of the Lower Appellate Court is supported by this 
binding authority. The appeal is therefore dismissed with costs. 
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Before H. . Thirkell Wihzte, Esq., C12. 
MAUNG NET 7. MAUNG HMO ZAN. 
Mr. H.N. Hirjee—for appellant. 


Uxstamped Document—Secondary evidence of—not produced in evidence—in- 
admissible, 
‘The plaintiff-appellant relied on sencondary evidence of a mortgage-deed which 
ought to have been, but was not, stamped, and which was alleged to be in the 
detendant’s possession. The defendant denied the existence of the mortgage deed 


and consequently affirmed his inability to produce it. 
Held,—that secondary evidence of a document not produced, which ought to 
have been, but was not, stamped, is in admissible. 


References :-— 
2, U.B.R. 1897—1901, p. 365 (overruled), 
2, U. B. R, 18971911, p. 365; (followed). 

The plaintiff-appellant relied on secondary evidence of a mortgage- 
deed which ought to have been, but was not, stamped, and which was 
alleged to be inthe defendant’s possession. The defendant denied 
the existence of the mortgage deed and consequently affirmed his 
inability to produce it. Relying on the authority of Maung Ax v. 
Po Win* the Lower Appellate Court held that secondary evidence 
was admissible. The question has been decided, on the authority of 
a recent decision of their Lordships of the Privy Council in the case 
of Ma Ein U v. Aung Hmwe, + and it has been held that, even 
under the circumstances of the present case, secondary evidence of a 
document not produced, which ought to have been, but was not, 


stamped, is inadmissible. 
Any. Po Win.* must be taken to be overruled and the later decision 


must be followed. 

On the other grounds the Lower Appellate Court dismissed the plain- 
tiff’s suit. 
inadmissible, it is not necessary to consider this part of the case. 

The appeal is dismissed under section 551, sub-section (7), of the 


Code of Civil Procedure. 
- 


* Page 500, 





t Page 265. 


So far as that point is concerned, Maung: 


But as the evidence on which the plaintiff relied was. 


sa Second ° 
ppeal 
No. 136 of 


Civil Second 
Appeal No. 146 
of 7990. 
Fuly 
a 5th. 


an 


368 UPPER BURMA RULINGS. [1897— 





Bvidence. 





Evidence. 





om 


Before H. Thirkeli White, Esq., €.1.4. 


MAUNG MYA U v7. SUN SINGH, 
Mr. Thaw Gywe—Counsel for the Mr. S. C, Dulta—for the respon- 
appellant. dent. 
Strong oval evidence necessary in case of claims of unsupported hy documentary 
evidence. 


‘The plaintiff-respondent sued the defendant-appellant to recover Rs. 38-11-0. 
No receipt was taken nor any document executed in respect of the several items of 
this amount. The Court of First Instance dimissed the suit so far as concerned 
Rs, 35 and decreed the remainder. On appeal to the District Court the claim 
was decreed in full. 

The plaintiff consluied an advecate before instituting his case in the Court of 
First Instance, and asked him to make a demand for the money. It is alleged 
that he admitted to the advocate that there were no witnesses to the loans. The 
advocate, after being thus consulted professionally by the plaintiff, took up the 
case tor the defendant. ‘The advocate’s clerk was called as a witness for the de- 
fendant to prove the plaintiff's statement that there were no witnesses to the loan. 

Pointed ouét,—that, if people sue for money alleged to have been lent in an 
informal and friendly way, they cannot expect the Courts to take this into considera- 
tion in lieu of satisfactory evidence. 

Held,—that, it is misconduct from a professional point of view tar an advocate, 
after being consulted in his capacity of advocate about a case and after lenrning 
particulars of the case as stated by one Side, to undertake the case in Lhe interest 
of the opposite party. The fact that there was no definite engagement by the 
first party makes no difference. 

Held also,—that the evidence of the advocate’s clerk was inadmissible under 
sections 126 and 127 of the Evidence Act. : 

References :— 

Amir Ali and Wooderoffe’s Law of Evidence, page 791. 

‘THE respondent sued the appellant to recover Rs. 38-11-0. The 
Court of First Instance dismissed the suit so far as concerned. Rs. 35 
and decreed the remainder. The plaintiff appealed to the District 
Court, with the result that his claim was decreed in full. {t is against 
this decree that the defendant now appeals. 

Almost the whole of the evidence in the original Court was taken 
by a Judge who was transferred before passing judgment. ‘The Judge 
who decided the case had not therefore the advantage of observing 
the demeanour of the witnesses. He had merely the same means of 
forming a decision as the District Judge and myself. 

The subject-matter of the present appeal is the sum of Rs. 35 
alleged to have been lent to the defendant in two sums of Rs. 15 and 
Rs. 20 respectively. Jt is not alleged that any receipt was taken or any 
document executed in respect of these loans. The District Judge does 
not consider this of much importance as, he says, people who are on 
friendly terms often lend money in this way without acknowledgment. 
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This is no doubt truc. Bul when people lend moncy in this friendly 
way, they do so in reliance on the honour and friendship of the 
borrower. If {hese prove untrustworthy, they cannot expect the Courts 
to decree their claims auless there is other satisfactory evidence. 

The Court of First instance remarked, that ‘if only the evidence 
produced ly the plaintiff be considered, the case seems established.’ 
But the Judge considered that the defendant had produced good evi- 
dence to prove that he could not bave been present at the time. He 
also commented on the improbability of the plaintiff lending money 
without a written acknowledgment, and he thought it unlikely that the 
defendnnt, an Overseer in the Public Works Department, would take 
loans from a contractor in the presence of a number of witnesses. He 
also considered it proved that the plaintiff had stated, before the suit 
was instituted, that there were no witnesses to the loans. In view of 
all these considerations he did not consider the plaintiffs case as 
regards the loans established. 

The learned District Judge remarked that “the Lower Court has 
stated in its judgment that the plaintiff has established his case.” | 
do not think that. this is the meaning of the passage which { have cited 
from the judgment of the Township Judge. I[ think be merely meant 
thar at first sight it might seem as if the plaintiff had established his 
case. Dut, in view of other considerations, he found this position to 
be unsustainable. The District Judge did not think that the defen- 
dant’s witnesses had proved his case, and he disbelieved the defendant 
himself for reasons not stated. If the Judge meant that he did not 
think that the defendant had proved that he was not present when 
the alleged loans were made, I agree with him. The Judge then says 
that, as the Lower Court has found part of the claim proved, he does 
not see why the remainder of the claim should not also be believed: 
and he thinks it hardly probable that a man in the plaintiff’s position 
would bring a false suit for so small a sum. To the obvious reply 
that it is improbable that a man in the defendant's position would 
resist a true claim for so smalla sum, ti is pointed out that on the 
finding of the Township Court the defendant did so in the case of the 
claim for Rs. 3-11-0, and if he would tell a lie about Rs. 3-11-0, he 
would do so about Rs. 35. The District Judge has not referred to 
the plaintiff's alleged statement that there were no witnesses to the 
loan. ; 

It cannot be said that either of the Lower Courts has dealt exhaus- 
tively with the case or has given convincing reasons for its decision, 
It remains still for me to analyse the evidence and endeavour to arrive 
at the truth. The plaintiff's witness, Mulla Singh, describes himself- 
as a clerk and says that he was present when both loans were made. 
On the first occasion, when Rs. 15 were lent, Ardan Mahomed, a 
Sergeant of Police, and Punjab Singh, a peon, were present. On 
the second occasion, when Rs. 20 were lent, besides Mullah Singh, 
Mana Singh, a tailor and described as a headman, and Kallal Singh, 
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a milkman, were present. In no case is the presence of these wit- 
nesses of the time of the loan explained. Evidence of this sort seems 
very easy to obtain and cannot, [| think, be considered altogether 
satisfactory. The rest of the evidence for the plaintiff concerns either 
the sum of Rs. 3-11-o which is not in dispute, or is obviously of no 
value. 

The evidence for the defence is for the most part directed to show- 
ing that the defendant was not present when the first loan is said to 
have been made. I do not attach any weight to it. The witnesses 
profess to remember minute details of unimportant matters which 
occurred some months before. The value of the evidence at the best 
depends on exact recollection and coincidence of time upon which 
dependence cannot be placed. 

The defendant also attempted to prove that, before the suit was 
instituted, the plaintiff had said that there were no witnesses to the 
loans. His Council has argued that the plaintiff even in Court ad- 
mitted having said this. But though the passage in the plaintiff's 
statement may be construed in this sense, | am satisfied that there 
must be some mistake and that the plaintiff could not have intended 
to make this admission. The witness called to prove the statement is 
Maung Lu Gale, clerk to the defendant’s Advocate, Maung * * * 
The defendant also says that Maung * * +, who appeared as his 
Advocate, told him that plaintiff had said that he had no witnesses. 
Maung Lu Gale’s evidence is as follows :— 

“While we were waiting for the steamer the defendant came to advocate 
Maung* * * and said that he heird that the advocate made the demand for 
the money due to Amir Din, He requested him also to make a demand for the 
money due to him, The advocate asked him the amount of the money. He said 
that it was Rs. 3811, and brought out a blank book. When he was asked if 
there was a bond, he said that there was none. ‘The advocate asked him whether 
there were witnesses to the loan. The plaintiff said there were none at the time 
of thejloan. He said that there were persons to whom the defendant spoke about 
it. 

«The advocate said that he would ask the defendant and would come back.” 

If this evidence is true, it appears that Maung* * *, after being 
consulted professionally by the plaintiff took up the case for the defend- 
ant. There can be no doubt as to the gross impropriety of this 
conduct. The impropriety does not seem to be recognized by the 
advocates of the * * * district as this is the second case of the 
kind which has come to my notice in the course of a few weeks. I 
am doubtful whether [ should not prozeed against both advocates 
under the Advocates’ Rules. But perhaps it will be sufficient to 
warn them. It must be distinctly understood that it is misconduct 
from a professional point of view for an advocate, after being con- 
sulted in his capacity of advocate about a case, and after learning 
particulars of the case as stated by one side, to undertake the case in 
the interest of the opposite party. The fact that there was no definite 
engagement by the first party makes no difference. Advocates can 
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sufficiently protect themselves by declining to be consulted except on 
suitable terms. [ should have thought the matter obvious without 
this explanation. But as it is clearly not so, I record these remarks 
for the guidance of advocates under the control of this Court.* 

Again, il seems to me that the evidence of Maung Lu Gele was 
inadmissible under section 126 and section 127 of the Evidence Act. 
Under the former section no barrister, etc., is at any time permitted, 
anless with his client’s express consent, to disclose any communi- 
cation made to him in the course and for the purpose of his employ- 
ment as such barrister, etc. Commenting on this section, Messrs. 
Amir Ali and Woodroffe t remark :-— 

“The rule docs not require any regular retainer, or any particular form of 
applic:tion or engagement, or the payment of any fees; it is enough if the legal 
adviser be in any way consulted in his professional character; and the protection 
exists, notwithstanding a bord fide mistake in supposing that the solicitor had 
consented to act ; or the Jatter’s subsequent refusal of the retainer.” 

I do not think that either of the provisos to section 126 of the 
Evidence Act can apply to this communication. It would no doubt 
be otherwise if the plaintiff were alleged to have said: “There really 
were no witnesses, but I will arrange to produce some,’’ or words 
to that effect. The learned Counsel for the defendant-appellant has 
faintly contended that as the consultation was of a somewhat in- 
formal nature and did not take place in the Advocate'’s office, the 
communication cannot be said to have been made in the course and 
for the purpose of his employment as an advocate. I am unable to 
accept this view. If Maung Lu Gale’s evidence is to be believed, 
Maung> * ‘was certainly consulted in his professional capacity by 
the plaintiff and even agreed to take the preliminary steps to recover 
the plaintiff's demand. Unless cither of the provisos to section 126 
applies, the communication was clearly privileged. The client's 
privilege in this matter is extended by section 127 of the Evidence 
Act to the clerks of barristers, etc. This does not seem to be generally 
known. Iam of opinion, therefore that, Maung Lu Gale’s evidence on 
this point should not have been admitted. In any case it is obvious 
that the defendants should not have been allowed to repeat what 
Maung* * *, the advocate told him. 

I have thought it necessary to make these remarks on the conduct 
of advocates and the privilege of clients for the guidance of Courts 
and adyocates in these matters. But on the whole case I have come 
to the conclusion that the view taken by the Court of First Instance is 











* Extract from order in Civil Miscellaneous Case No. go of 1900 
The remarks in the case of Avya Uv. Sun Singh are #) some extent froma judi- 
‘cial point of view of the nature of obtter dicta as the point was not argued. But 
1 cannot reconsider them till the matter cc mes judicially before me. If an case 
should arise 1 shall of course be prepared to consider any arguments which Sipe 
be adduced for the purposé of showing that the rule of practice laid down js en 
broadly stated. As at present advised, the rules seems to me an obvious one, But 
I am open to conviction to the contrary. : 
tT The Law of Evidence, page 791. 
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correct. The plaintiff produced no acknowledgment of the money; 
he does not profess to have entered the transaction in any account; 
he relics entirely on the evidence of witnesses of no particulay stand- 
ing, whose presence on each occasion is entirely unexplained and who 
do not give such details of the transactions as to impress me with 
confidence in their veracity. If claims were decreed on such evidence 
false claims would be constantly preferrcd. After a sufficient lapse, 
of time it would be practically impossible for them to be rebutted. 
do not say that this claim is false or even that, though true, it is 
supported by false evidence. But I am satisfied that it is not suffi- 
ciently proved and that it ought not to be allowed. 

The decree of the Lower appellate Court is reversed and that of 
the Court of First Instance restored with costs against the respondent 
in both the Appellate Courts, 

The District Judge is requested to communicate to all Advocates 
in his District the remarks in this judgment on the conduct of 
advocates. 
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; Before H. Thirkell White, E-sq., C1. 
MA VON, MAUNG LU PE v. MAUNG HMUN, Ma YIT. 
Mr. Ba Ou—for respondent. 
When witnesses ave vamed but net examined, or when etther party produces no 
quitnesses the record should show the reason. 

The plaintiff-appcllant, Ma Yon, sned tu redeem certain land mortgaged in the 
year 1224 |s.i¢. to the defendants-responde:ts by cne Ma Hnin. She claimed 
as the survivor of four adopted daughters of Ma Hnin. The adaption of the 
plainiff by Ma Hnin was deni d. The plairtiffs called five witnesses and the 
defendants none. ‘The recurd showe: that the defendants put in a jist of witnesses, 
but did not show why thé witnesses named in the Est were not examin d. 

Heid ,—that as a matter of practice the Court should always record in the diary 
the reason why any witnesses named on either side were nut cailed, or, if it hap- 
pens to be so, why one side or the other produced no witnesses. 


Re ferences— 
2, U. B. R., 1892-1896, page 350. 
2, U. B. R., 1892—1894, page 579. 

Tue plaintiff, Ma Y6n, sued to redeem certain land alleged to have 
been mortgaged in the year 1224 B.E., to the defendants hy one Ma 
Hnin. She claimed as the survivor 01 four adopted daughters of Ma 
Hnin. The second plaintiff, Lu Pe, is a son of a Ma P6n, another of 
the alleged four_adopted daughters. 

It is admitted that the land in suit was mortgaged by Ma Hnin as 
alleged. The defendants, however, deny that Ma Yén and her sisters 
were adopted by Ma Hnin. They also deny that the land was 
Ma Hnin’s separate property and say that it was only made over to 
her temporarily by her joint-heirs. They also say that Ma Hnin’s 
mortgage was incorporated in a fresh mortgage executed by a num- 
ber of persons interested in the land in the year 1231 B.E. 

The parties on both sides relied almost exclusively on documentary 
evidence. ‘The plaintiffs, it is true, called five witnesses, but none 
of them afforded the slightest, support to their case The defendauts 
called no witnesses. The plaintiff produced what purported to be 
the mortgage-deed of 1224 B.E., and as that mortgage is admitted 
this decd need not be further considered. 

They also produced a document which purports to be apparently a 
copy on a paradbazk of the original deed of adoption, All the persons 
named as witnesses in this deed are dead ; and this document is the only 
evidence of the alleged adoption. The defendants, on the other hand, 
produced a mortgage-deed dated 1231 B.E. which they also made no 
attempt to prove. 

I observe that, though the defendants called no witnesses, they 
“put in alist, The diary does not ‘show why the witnesses named in 
this list were not examined. It is possible that the Court in:imated 
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that it was not necessary to call them as it did not consider the plain- 
tiff's case proved. If this was so, it seems at first sight as if the Town- 
ship Judge’s procedure was reasonable, and I do not wish to say that 
it was open to objection. But as a matter of practice, the Court of 
First Instance should always record in the diary the reason why any 
witnesses named on cither side, were not called, or if it happens to 
be so, why oneside produced no witnesses. Appellate Courts are then 
in a position to know, in cases in which they may differ from the Court 
of First Instance whether it is necessary to remand the case in order 
that witnesses may be examined. In the present case, for instance, if 
the Township Judge did, as I surmise, consider it unnecessary to exa- 
mine witnesses whomthe defendants were ready to produce, if the 
Appellate Court had differed from the court below as to the fact of the 
adoption, it would have been necessary to give the defendants an 
opportunity of producing their witnesses. When the record is silent 
on this point, Appellate Courts have difficulty in ascertaining whether 
the omission to produce cvidence is due to the party’s default dr to 
the expression of the Lower Court's opinion that its production Is not 
necessary. 

The plaintiffs ground of appeal, and practically.the only ground 
that could be taken, is that their document should be presumed to be 
genuine because it is over thirty years old and produced from proper 
custody (section go of the Evidence Act). But that section merely 
enables the Court to presume the genuineness of such documents, 
and the necessity of exercising this power with great discretion in 
this country, in respect of paradzzk and palm-leaf documents, has 
often been pointed out. The best known case on the subject is Ma 
Lon vy. Maung Myo*’; and reference may also be made to Ma Min 
Mav. Maung Myaung .+ Doubtless, in this case, the Lower Courts 
considered whether section go of the Evidence Act should be applied 
it would have been convenient if the judgments had indicated that 
they did so. Iam unable to think that the parabazk produced by the 
plaintiffs, whether it purports to be an original or a copy, could pos- 
sibly be presumed to be genuine. But even if it were so presumed, 
there Seems no reason why the same presumption should not be applied 
to the defendant's documents. 

The adoption by Ma Hnin is in itself somewhat improbable. It is 
alleged to have been effected when the plaintiff, Ma Y6n, was thirty 
years of age and about a month before, Ma Wnin’s death. In the 
absence of any evidence of repute or other corroborative fact, I think 
the Lower Courts have rightly held that the adoption-has not been 
Proved: This is the basis of the suit and on this finding. the plain- 
tiffs must fail. 

The appeal is therefore dismissed with costs: 





*. Upper Burma. Rulings, 1892—1896, page 350. 
7 fbid. page 579. 
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Before G. W. Shaw, Esq. 
MAUNG PE v. MA KIN U, 

Mr. ¥. C. Chatterji -for appellant. | Mr. C. G. S. Péllay—for respondent, 
Wortyage deed containing no separate alinission of debt ov promise to repay it 
Not divisible and cannet be admitted in evidence, 

Plaintiff-appellant sued the defendant for Rs. 179 as legal representative of her 
‘deceased husband Po Ni. He relied on a document unstamped and unregistered, 
dated 126: B.E., which purported to be an instrument of mortgage of certain land, 
‘Yhe Court of First Instance admitted the document in evidence on payment of 
stamp duty and penalty, and holding the execution of the same proved gave 
plaintiff-appellant adecree. Tne Lower Appellate Court reversed this decision 
on the ground that the evidence was insufficient to prove execution. The mort- 
gage deed contained no separate admission of the debt or promise to repay it. 

Hid, - that as the mortgage deed contained noseparate admission of the debt 
or oe to repay, it was not divisible and could not be admittedin evidence 
at all. 

References :— 
S. J., L.B., page 195. 

PLAINTIFF-appellant sued for Rs. 17¢ the defendant as legal repre- 
sentative of her deceased husband Po Ni. He relied on a document 
unstamped and unregistered, dated 1261 B.E., which purported to be 
an instrument of mortgage of certain land, The Court of First In- 
stance admitted the document in evidence on payment of stamp duty 
and penalty, and holding the execution of the same proved by the 
evidence of plaintiff's witnesses, gave plaintiff-appellant a decree. 
The Lower Appellate Court reversed this decision on the ground that 
the evidence was insufficient to prove execution, 

The present second appeal is based on the ground that the Lower 
Appellate Court was wrong in its estimate of the evidence and the 
Court of Virst Instance right. 

‘The evidence as to execution consisted of the statements of plain- 
tiff-appellant himself and of Aung Tha and Shwe Ni, two witnesses 
who were unable to identify the document except by their recoliection 
of the contents of the one they say they saw executed as it was read 
out tothem. One, if not both, of these witnesses is illiterate. As the 
document is a pavadazk document the genuineness of whichis dis- 
puted, I think the Lower Appellate Court’s view of the evidence was 
not unreasonable. But J hold that on another ground the plaintiff-ap- 
pellant’s suit must fail. ‘The mortgage deed containing no separate 
admission of the debt or prumise to repay it is not divisible and can- 
not be admitted in evidence at all—see Selecte! Judgments, Lower 
Burma, page 195, Baing Wet and others v. Nga Nyaung and others 
for a summary of the law as expounded by the Indian Courts on this 
point. 

It is unnecessary to refer to the arguments of the learned advocate 
for the appellants that from the use of the word loan in the document 
a per-onal liabilit. to repay is to be inferred. ; 

Neither is it necessary :0 consider whether as mortgagee the plain- 
tiff appellant could sue for the payment of the mor gage debt. 

Th re is no ad-nissible evicence of apy lo .n or of any mortyaye. 
The appeal is dismissed with costs. 
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Cevtt Appeat Before H. Thivkell White, Esg., C.i.£, 
No. 225 of 
1898 - ABDUL RASACK alias MAUNG GYT 0. MA U and four others, 
NV ofan aa Evidence 5—Questions as to admissibility should be decided as they artse. 
er "She Lower Cceurt reserved till the end of the case the question as to the admissi- 


btlity of secondary evidence of a document. 
field,—that questions as to the admissibility of evidence should be decided as 
they arise ard should not be reserved until jedgment in the case is given. 

References -— 

Messrs. Amit Aliand Woodroffe’s Law of Evidence, page 39. 
9 W.R., 587. 
1, 1. R., 27 Call 023: 

THE only question for decision in this appeal is whether the Lower 

Court has rightly he'd that secondary evidence of the contents of the 
document on which the plaintiff relied was inadmissible, 
I premise by observing that the question of the admissibility of the 
evidence tendered by the plaintiff shculd have been decided as soon as 
the plaintifl had been «xamined and it had been stated that there was 
no cther evidence tearing on the point. 

In Messrs. Amir Ali and Woodroffe’s Law of Evidence (page 3g) it 
is remarked that— 

© Questicrs #s to the admissibility of eviderce should be decided as they arise 
and shoule nct be reserved until judgment in the case is given.” 

The remark is in accordance with observations made by the learned 
Judges in the cases of Gorachand and Sircar v. Ram Narain Chow- 
adry* and fadu Raz v- Bhubotaram Nundyt and may be taken for 


guidance. 
x % Be # 


*9 W.R., 587. 
TIL L.-R, 17 Cal, 173. 
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Before H, Thivkell White, Esq., C.t.8. Civil Revision 
Mo. 34 of 
MAUNG MYA »v. MA THA YA. 4899, 
Mr. Dutta—for applicant. |] Mr. Ba Ou—for respondent. ares 
Relevancy, effect, and value of admissions. ae 


Che plaintiff-respondent sued to recover Rs, 359 allez-d to have been lent to the 
defendent. There was no witness of the loan and no acknowldgement «fit. The 
only evidence of the obligation was that of three witnesses, who said that the 
plaintiff demanded repayment and that the defendant admitred that money was 
due, 

Potated ovt,—ihat evidence of admissions of the kind proluzed inthis cise is 
usuaily of little value. 

Also—that admissions are relevant against persons making them, and if duly 
proved, though not canclusive, are sufiicient evidence of the ‘acts admitted. 

Tue plaintiff-respondent sued to recover Rs. 350 alleged to have 
been Jent to the defendant. There was no witness of the loan and no 
acknowledgment of it. The only evidence of the obligation was that 
of three witnesses, a man, his wife, ani he: sister, who sa:d that the 
plaintiff demanded repayment and that the defendant admitted that 
the money was due. On subsequent ocersions, before the same peo- 
ple, he denied his liability. 

The law regarding admissions, for the purpose of this case, is con- 
tained in sections 21 and 31 of the Evidence Act. The former sec- 
tion rules that admissions are relevant and may be proved against the 
person who makes them. ‘The latter declares that admissions are not 
conclusive proaf of the matters admitted, but that they may operate as 
estoppels. This last provision is sometimes attempted to be used as 
if, instead of sayinz that an admission is not conclusive proof, the sec- 
tion said that an adinission ts not sufie¢ent proof without corroboration. 
But this is not the meaning of the section. “Conclusive proof”’ is 
defined in section 4 of the Evidence Act, and when one fact is declared 
to be conclusive proof of another, a Court cannot allow evidence to be 
given for the purpose of disproving the fact conclusively proved. All 
that section 31 provides is that an admission, unless it operates as an 
estoppel, is not conclusive. The person against whem it is proved is 
at liberty to show that it was mistaken or untrue. But if the admis- 
sion is duly proved and if the person against whom it is proved does 
not satisfy the Court that it was mistaken or untrue, there is nothing 
in the Evidence Act and there is no general principle or rule of law to 
prevent the court from deciding the case in accordance with it. 

The question of the relevancy and effect of an admission is, of 
course , quite apart from the question whether it was really made. 
And I think it right to say that evidence of admissions of the kind 
produced in this case should be most carefully scrutinized and tested. 


Maewe Mra 
Dy, 
Ma Tua Ya. 
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it is the easiest possible kind of evidence to procure; and when the 
witnesses are all closely related though not necessarily interested in 
the case, there is no doubt a certain suspicion attaching to their testi- 
mony. It is obviously easier, if it is a case of procuring false evidence 
to get three persons closely related to one another to make the same 
statement than to get three independent persons todo so. Evidence 
of this kind is always and rightly regarded with much distrust. 

But this is a suit in a Court of Small Causes and the evidence has 
been only briefly recorded. The Judge has believed that the admis- 
sion was made, and, if that belief is justified, there is no legal objec- 
tion to the decision on the admission. Ido not think that this Court 
as a Court of Revision, should interfere in such a case where the evi- 
dence is legally sufficient, even though it might take a view different 
from that taken by the Lower Court, or even though it might be dis- 
posed to interfere if there were an appeal on the merits. It is cer- 
tainly not intended that decisions vf Small Cause Courts should be 
brought up here on review on the merits where the evidence is legally 
sufficient to warrant the findings. 

For these reasons I do not think it would be right for me to inter- 
fere in this case. But the Lower Court, as well as other Courts to 
which this order will be circulated, should be guided in future by ‘my 
observations as to the value of evidence of alleged admissions and the: 
manner in which such evidence should be treated. 

The application for revision is dismissed with costs. 
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Before H. Thtrkell White, Esq., C48. 
MAUNG KAT v. MAUNG 5O. 
Mr. GC. GS. Pflay—for appellant, | Mr, RC. ¥. Swrnhoe—for respendent. 


Document admitted by the opposite party need not be proved. 


The plaintiff-respondent sued to redeem certain land mortgaged to the defend- 
ant-appellant. The mortgage was admitted, but the defendant pleaded that 
there was an agreement between the parties by which the plaintiff undertook, for 
consideration, not to redeem the land till after the death of the defendant. The 
plaintiff in his written statement in another suit between the same parties and in his 
oral examination in this suit admitted that he had made this agreement, but de- 
clined to be bound by it. The Township Judge considered that the plaintiff was 
bound by the agreement and dismissed the suit. The Lower Appellate Court 
held that as the agreement should have been, but was not, registered, it could not 
be admitted in eviderce, and that asthe agreement was reducedto writing, oral 
evidence of it could not be received. He therefore held that the agreement should 
be entirely excluded from consideration and decreed the plaintiff's claim. 

Held,—that in view of the admissions of the plaintiff, the defendant was not 
bound to produce evidence of the agreement. 

References :— 
3 Mad., 1LC.R., 342. 
L.1.. R.,5 Bom., 143. 
———--—-2,, Cal., 20, 
Mr, Field’s Law of Evidence, 5th Ed., page 379. 

The facts of the case are not disputed. The plaintiff-respondent 
sued to redeem certain land mortgaged to the defendant-appellant. 
The mortgage was admitted. But the defendant pleaded that there 
was an agreement between the parties by which the plaintif ender- 
took, for consideration, not to redeem the land till after the death of 
the defendant. The plaintiff, in his written statement in another suit 
between the same parties, and in his oral examination in this suit, 
admitled that he bad made this agreement, but he declined to be 
bound by it. The Township Judge considered that the plaintiff was 
bound by the agreement and dismissed the suit. The learned Addi- 
tional Judge of the District Court has reluctantly held that, as the 
agreement should have been, but was not registered,it cannot be 
admitted in evidence under section 6 of the Upper Burma Registra- 
tion Regulation, and that, asthe agreement was reduced to writing, 
oral evidence of it cannot. be received. He has therefore held that 
the agreement must be entirely excluded from consideration and has 
decreed the plaintiff’s claim. 

In this appeal no exception has been taken to the Additional Judge's 
action in holding the document in question to be inadmissible for want 
of registration, although the point was not raised either before him or 
in the Court of First Instance. I agree that it was incumbent on him 
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to raise aud decide the point. A Judgeis not entitled to ivnore a 
specific rule of law even though it may have escaped the notice of the 
parties. 

It is urged by the appellant that the document is not an agreement 
but an award. Curiously enough, the present respondent, who was 
the appellant in the Lower Appellate Coiirt, in that Court urged the 
same point, describing the document 2s purely an award of arbitrators. 
The Additional Judge has con-idered this point and has decided that 
the document is an agreement and not an award. I concur in this 
view. Theterms of the document are quite clear and ‘here is no 
doubt that itis an agreement and nit award, This being so, if is 
not disput.d that it ought to have been registered. 

It is clear therefore that the document canast be received in evi- 
dence and that oral evidence of the terms of the agreement are inad- 
missible. The only question that remains is whether, on the plead- 
ings and admissions of the plaintiff, it was necessary for the defendant 
tc prove the agreement. Un this point reference has boon made in 
argument to certain Indian authoritics. “The first of these is Che- 
dambaran Chetty v. Karunalyavalangapuly Taver.* That case ap- 
pears to be very similar to the present case. It was a care in witch 
“the writing would, if the maiter were in dispute, be the only evi- 
dence,” and ia which want of registration cxcluded the writing, 
“But,” it wis said, “that evidence becomes unnecessary where the 
agreement is not in dispute’ The learagd Ju lges further observed. — 

“Whether the document is produced o- not, the basis of the decree would be the 
jural relation created by the concordance of wills between the parc: and of that 
jural relation the document is merely evidence, but if its production is essential 
on the principles of the law of evidence, the only evidence Where, however, that 
jural refation is admitted upon the record, the production :f the docu:nent becomes 
unnecessary and there is no violation of the Act in decreeing in accordance with 
the admission.” 

In Burjorj? Cursetji Panthakiv. Murchorji Kuverji,t West J., 
seems to have taken a similar view, though the precise effect of the 
ruling is not so clear as in the case last cited. 

In a more recent case, Satyesh Chindu Sircart Lhunpul Stngh t 
the High Court at Calcutta, following the above rulings, held that an 
agreement admitted by the plaintiff need not be proved, although 
apparently if proof had been necessary it could not have teen afforded 
owing tothe document embodying the agreement not having been 
registered. ; 

Under section 58 of the Evidence Act uo fact need be proved which 
the parties agree to admit at the hearing or which by any rule of plead- 
ing in force at the time they are deemed to have admitted by their 
pleadings. In his note§ on this section Mr. Justice Field cites the 














*3,Mad H.C. R,, v4. | tL. L. R., 24 Cal., 20. 
TIL. R., 5 Bom, §Law of Evidence, sth Ed., page 379. 
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case of Burjorj¢ Curset/y Panthaki v. Murcherji Kuverj2,* already 
mentioned, in the following terms :— 

“The defendant, in a suit for specific performance of an agreement, admitted in 
his written st:tement the terms of the agreement and its execution, andit was held 
that the plaintiff was not called upon to prove the execution of the document or to 
put it in evidence.” 

In this case there is not only the written statement of the plaintiff 
in another suit between the same parties, but there is also his admis- 
sion in Court in this case when examined in order to the framing of 
issues, to the effect that.he had agreed not to redeem the lands during 
the defendant’s lifetime. In the face of these admissions | am of 
opinion, on the authority of the law as contained in section 58 of the 
Evidence Act and as interpreted hy the rulings above cited of three 
High Courts, that the defendant was not bound to preduce evidence 
of the agreement. The plaintiff's suit must therefore fail. 

The decree of the Lower Appellate Court is revers-d and that of 
the Court of the First instance restored with costs against the res- 
pondent in all Courts. 


* U0, Ri 5 Bom., 243. 
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Befove H. Thirkell White, Esq., C18. 
ABDUL RASACK alias MAUNG GYI v. MA U awnp rour orHers. 


Evidence 65—Secondary evidenci—Question of aduissibility of—ardinarily for ° 
Court of First Instance. Party tendering-- must show that tt is admissible. 


The question was whether the Lower Court had rightly held that secondary 
evidence of the contents of the decument on which the plaintiff relied was inad- 
missible, 

Held,—that the party tendering secondary evidence must show that it is admis- 
sible and that the question of admissibility is ordinarily for the Court of First 
Instance. 


Reference.—\.L.R., 19, Cal., 438. 


% % od a 


THE plaintifi sued on a mortgage-cdleed which was stated in the 
plaint to have been lost. Before the hearing, his Advocate said that 
he had reason to believe thatthe original was in the possession of a 
certain firm in Rangoon. A commission was accordingly issued to 
the Maneger of the firm, but no evidence of the existence of the docu- 
mentwas obtained. At the hearing the plaintiff deposed as follows :— 

“ | have searched for the original of this document **  *and I can- 
not find it.” 

The rest of evidence on both sides was then taken and in his 
judgment the Judge held that secondary evidence of the docament 
was inadmissible, and dismissed the suit. 

%% * %% x 


As regards the correctness of the decision, the rule is laid down in 
section G5 of the Evidence Act that secondary evidence of the con- 
tents of a document may be given when the original is lost. [t is of 
course incumbent on the person who tenders secondary evidence to 
show that itis admissible, that is, in the present case, that the ori- 
ginal has been lost and that after search with due diligence it cannot 
be found. On this point the following remarks by their Lordships of 
the Privy Council in Hanrépria Diti v. Rukmint Debi* may be 
cited :— 

* The evidence to prove a sufficient search has been subjected toa very care- 
ful and minute criticism at the bar. Their Lordships will make only one remark 
on it. The point is one which is proper to be decided by the Judge of First In- 
stance, and is treated as depending very much on his discretion. His conclusion 
should not be overruled, except in a very clear case of miscarriage.” 

In the present case it has been urged that there was sufficient evi- 
dence of a search for the missing document and that, as the document 
had been registered, the plaintiff could have no object in concealing 
or declining to produce the original. On these arguments, it is to be 
observed that there was no evidence asto the loss of the document 
except the plaintiff’s own word: he offered no explanation of its loss , 





*ILL.R., tg, Cal. 428. 
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of the custody in which it had been kept, of the fact that he should have 
lost sight of a valuable security so as not to know whether it was in 
the possession of third parties or mislaid in his own house. These are 
points on which he might well have tendered information, The fact 
that the document had been registered does not affect the question. 
If the Legislature had intended to place registered documents ona 
specially favourable footing as regards their proof by secondary evi- 
dence, it would doubtless have done so explicitly. J am unable to see 
that this is a case in which the discretion of the Court of First Instance 
has been wrongly exercised. 


RK oe we * 
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{For the second part of this judgment see page 335.] 


Civil Appeal Before G. D. Burgess, Esq., CSI, 
Mo. 58 of SHUNARAM v, EMAMI. 
Pen Mr. Dutia—for appellant. | Mr. Dorabjee—for respondent. 
5th, Evidence Act, 5. 88-—Adniisstbility of evidence regarding the canients of 
coeeere telegrams. 


Section 88 of the Evidence Act allows the Courts to treat telegraph massages 
received as if they were the originals sent, with the exception that a presumption 
is not to be made as to the persons by whom they were delivered for transmission, 
and secondary evidence of their contents is not relevant unless the non-production 
of the originals is duly accounted for. 


Extract from judgment tn first appeal. 


The first ground of apneal in this case is the improper admission of secondary 
evidence of the contents of two telegrams said to have been despatched by original 
plaintiff. On referring to the Telegraph Guide published by Government (section 
87, Evidence Act,) | find that at the time of hearing of this case the originals of the 
telegrams would not bein existence. This is a fact which [ think the Lower Court 
could presume to have oceurred under section 114, Evidence Act, in the ordinary 
course of public business. I therefore hold that the evidence was not inad-mssible 
though it would have certainly been better if the Low:r Court hid recorded its 
reasons for admitting the evideace. 


First ground of second appeal. 
(a) For that the Lower Courts should have hell that oral evidence of the con- 
tents of telegrams sent by the respondent was not admissible. 
% % * *& 


Extract from judgment tu second appeal. 


With regard to the first point taken in this appeal as to the inad- 
missibility of the evidence regarding the contents of the two telegrams 
referred to, the Courts below have overlooked the provisions of section 
88 of the Evidence Act, which allows the Courts to treat telegraph 
messages received as if they were the originals sent, with the excep- 
tion that a presimption is not to be made as to the persone by whom 
they were delivered for transmission. 

It is a most suspicious circumstance in the case that these telégrams 
were not produced, apart from the objection to the secondary evi- 
dence respecting them, According to paragraph 115 of the Tele- 
graph Guide the messages transmitted would be destroyed after being 
preserved in the Check office for four months, but in any case there 
was no need to produce the messages sent as there was no question 
about who sent them, The messages received ought to have been put 
in evidence, and the fatlure to do so is a blot on the case. 

* * % % 
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Before G. D, Burgess, Esq. C82. 
MAUNG PO THET wa S. R. M. M. ARNACHELLUM CHETTY. 


Mr. Ba Ohn—for appellant (defend-] Mr. 4, AA Liitéer.—for respondent (plains 
pan ant). tiff). : 
Evidence—Construction of document containing contract of guaranteemAlter- 
ation with implied assent of obligee—Construction controlled by final express 
ston of obligation written by obligor himself in his own language. 
: First APPEAL, 


One Ma Ma Gyi and her son Kin Maung Gyi were indebted to the respondent: 
plaintiff in the sum of Rs. 5,33t secured on promissory notes, for which they sub- 
sequently executed a deed of mortgage, and the appellant-defendant, with one 
Maung Po Nyein, gave a written guarantee. 


As originally drafted, the instrument was an agreement merely to pay the debt 
with interest, of the principal debtors upon their default. : 

Then the plaintiff added the second sentence in English, by which the guaran- 
tors were each to pay half of the amount and buy the mortgage-deed securing the 
debt. 


And fina'ly, the appellant-defendant, being unacquainted with English, wrote in 
Burmese that the guarantors undertook, inthe event of the principal debtors’ de- 
fault, to pay the sum of Rs, 5,331 and take cverthe mortgage-decd. This he did 
in plaintiff’s presence and without cbjection, either just before or just after putting 
his signature. 


The principal debtors having failed to pay their debt, and Maung Po Nyein 
having come to a settlement with the creditor, the latter sued appellant-defendant 
for Rs, 2,906°8-0, being one half of the principal debt with interest up to date of 
suit. 

Appellant-defendant paid into Court half of the principal only, namely, Rs, 
2,665-8-0, and disputed liability to pay anything on account of interest. 

The Court of First Instance gave a decree to respondent-plaintiff for the amount 
claimed, Rs. 2,906-8-0, with further interest, holding~that the passage added by 
appellant-defendant in Burmese did not affect the terms of contract expressed in 
the English portion of the document, under which ihe executants cf the instrument 
were liable. 


In APPRBAL. 


Held—That the final expression of the contract between the parties was in the 
form put by the defendant in Burmese and that he was no further bound. 

Decree of the Court below medified accordingly toa decree for Rs. 2,665-8-0, 
being the moiety, of the principal of the original debt secured without interest and 
without costs, respondent being ordered to pay the cests of appeal upon the dif- 
ference between the two decrees. 

References :— 
5 B.L. R,, 111. 
1. L. R., 10 Bom., 489. 
I. L. R., 11 Bom.,, H. C., 203, 
1. L. R., 3 Cal, 220, 
Smith’s L. C., I—300 (tenth edition). 
Stewart v. Eddowes, L. Ru 9 C. P,, 31¥. 


The contest in this case concerns a contract of guarantee. 
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There were two persons who bound themselves by the guarantee 
to the respondent-plaintiff. One of them has come to a settlement 
with the creditor; the appellant is the other. 3 


Appellant has paid into Court half of the principal of the origina 
debt, and disputes his liability to pay anything on account of interest. 
Particulars of the case are given in the following extracts from the 
judgment of the Court of First Instance :— 

“© Under a certain mortgage-deed (Exhibit Ain this suit) one Ma Ma Gyi and 
her son Kin Maung Gyi, in connection with three promissory notes for its. 2,200, 
Rs. 7,900 and Rs. 670, mortgaged certain premises to the plaintiff. A second 
document under the same date has been executed by the present defendant and 
Maung Po Nyein, a son-in-law of Ma Ma Gyi, Echibit B inthis suis. ‘The docu- 
ment consists of three portions. Inthe first, what would bea joint and several 
guarantee, drawn by an Advocate, but for the addition of the second, the second 
portion in the handwriting of the plaintiff himself converting the guarantee to two 
several guarantees each of a half of the total liability, and a third in Burmese in 
the handwriting of the defendant, The body of the document B is reproduced 
hereunder with the three portions i three separate paragraphs marked respective- 
ly A,B, and C. 

“ &.—Whereas Ma Ma Gyi and Kin Maung Gyi are indebted to you in the 
sum of Rs. 5,331, for which they have this day executed a mortgage-deed in your 
favour, we hereby guarantee to you the repayment of the said sum of ' money, with 
interest thereon at} per cent. per mensem, in case of default of payment by the 
said Ma Ma Gyi and Kin Maung Gyi. i 

 B.—In case we should have to pay you under the guarantee, it is understood 
that we each pay one-half of the amount and buy the abovesaid mortgage-deed. 


C.~15-6-96. oy goqu ogoolfoor$: © gqoSczogésaxq9$ gcdodnogegs 
moaonSao(BegEu o€cor8(Qshooched sBSap2g soqSqS8:98-9-aBqo800 
org SQogdJ sol&fog 9Q28chu GEsogagsoocans ofce28cdscHoan aces 
o208as gzogodfEog Su ag hS-j Bran qSsqoBxdoolSoog Sahu ognge8cos 
ghocdagolegsi 

“ Translation of C.—Ma Ma Gyi and Kin Maung Gyi having executed a second 
document and mortgaged to Arnachellum pucca house, house-site, land, severally 
three holdings, we two, if the Thate Kadaw and {in Maung Gyi do not pay up 
and redeem, will pay Rs. 5,331 and purchase the second document. : 

“ Plaintiffs bring suit on the document B. They allege that Ma Ma Gyi and her 
son having made default in payment of the principal and interest on Exhibit A, 
that the co-surety with defendant has paid his half, and that defendant, on de- 
mand, has failed to pay the sum due by him under the guarantee of Rs. 2,906-3-o 
and they ask that decree pass against defendant for the same, g 

“In reply the defendant files two written statements, both of which have been 
corrected again, but the net result of the two is to the effect— 

I.—(x) That tee isno cause of action owing to non-demand of the prin- 
cipals. F 
(2) That via Ma Gyi, Kin Maung Gyi, and Maung Po Nyein should be 
made parties as having a community of interests. —, 
(3) That the claim to interest is not sustainable owing to the writing 
expressed in the margin of B and agreed to by plaintiff. : 
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(4) That defendant made offer before suit of Rs. 2,665-8-0 to plaintiff, 
wl.ich he deposits. 

IL—(3) That prror to the execution of B it was orally agreed that before 
any action was taken plaintiff demanded payment from the 
principals. - 

(2) That defendant was induced to sizn B owing to the fraud of plain« 
tiff and plaintiff's misrepresentation that Rs. 5,331: was then 
due, wheress Rs. 3,600 more or less was due (NVote.—This 
latter figure is corrected in written statement from 2,802 which 
was first written), and that consequently B is null and void. 

“ The other side, un being questioned as to the allegations in the two written 
statements‘as amended, replied that they dia make demand of the principal debtors, 
deny the necessity of adding the other parties ; deny tender by defendant of the 
sum paid in now ; deny the oral agreement, and argue it was not proveable; deny 
also the making of the statement which is said to be the misrepresentation, 

Kk Ey * * 


“ Issue 3,—Is defendant’s liability expressed in distinct terms in the margin 
of Exhibit B, what is it that is so expressed, and did plaintiff agree to the same 
and is interest therefore not demandable ? 

* * * * 


“ As to Issue 3. It has been ruled over and over that the document executed is 
the document of contract, and that any gloss that a contracting party enters on it 
in his own language it a harmless amusement, which there is no objection in his 
indulging in, but which has no effect as against the other party. The evidence in 
the case shows that defendant has not told the truth in the matter of the liability 
for interest, which is the chief point connected with his writing. In his examination 
in chief defendant admits that the question of interest was inentioned inasmuch 
as the Chetty, he alleges, said he would demand it month by month from the prin- 
cipal debtors, while on cross-examination he denies that anything about interest 
was said, and is it for a moment to be believed that the portion about interest 
would have been allowed to remain in the English portion of the document, which 
is the contract, when it was undérstood that the sureties were not liable? {In this 
case in particular the fact that there are two executants of the guarantee, that both 
signs under the English portion, and that only the defendant has put a gloss in Bure 
mese, is against defendant’s statements being accepted. On this point of the exe- 
cution of the document defendant and plaintiff flatly contradict one another in no 
uncertain manner in more facts than one. aking the surrounding circumstances 
and the demeanour of the parties in the witness-box, full credit must be given to 
plaintiff wherever the two are at variance. Plaintiff’s evidence was given in a 
direct straightforward manner ; it is supported by his books kept in the usual 
course of business ; while defendant has fenced, prevaricated, and contradicted him- 
self, and has brought outside influence in the attempt to make Ma Ma Gyi support 
him, which tell against his good faith. As to Ma Ma Gyi herself as a Htigant, her 
owa admissions On cross-eXamination are sufficient gauge. I cannot accept defend- 
ant’s statements in connection with this issue, where he is contradicted by the 
plaintiff, and 1 cannot accept the Burmese portion of the contract, and there is no 
need for pursuing the point further. 

* * * * 


“Deeree.—Subject to the assignment by the plaintiff of the deed of mortgage A to 
the executants of the letter of guarantee B for plaintiff for Rs. 2,90°. 8-0, with inter- 
est on Rs. 2,665-8-0 from date of suit to date of decree at Rs, t-t2-c per cent: per 
mensem and all costs of this suit The sum decreed (namely. the amount made 
up of Rs, 2,906-8-o and the interest on the Rs. 2,665-8-0) to bear the usual court 
rate of interest of 12 per cent. per annum from date of decree to date of final 
realization.” 


Maune Po Turr 
v, 
ARNACKELLUM 
Cusgty, 


Magne Po Tusr 


ov. 
ARMACHELLUM 
Custry. 
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It would have been more uscful if {he Lower Court had recorded in 
plain words what it found the facts regarding the execution of the 
instrument to be. But, although the requisites of a judgment have 
been indicated to the Court over and over again, it seems to labour 
under scme incomprehensible inability to sect oul. cssential facts and 
points for decision with straightforward simplicity. 

Though there is dispute whether the plaintifi can read Burmese or 
not, and whether the addition to the document in Burmese made by 
appellant was read over to him or not, it is clear, and is admitted, 
that plaintiff has a good knowledge of Eurmese, ard there could be 
no difficulty in his understanding what the Burmese passage convain- 
ed. If he could not read it himself, he could have had it read by some 
one able tc do so, but he says that he never showed it to any one. 

Whether appellant signed his name before or alter writing the 
Burmese addition is disputed, but he admittedly made the addition at 
the time of execution in the plaintiff's presence. We need not give 
a pedantic and restricted meaning to the word “ execution,” and the 
sensible view to take scems to be that the execution was only com- 
pleted after the whole document was finished including the Burmese 

portion. But, ifthe Burmese addition ought to be 

See 1, L. R,, 10, treated as an alteration, then it was obviously 
Bom., 487. made with the assent of all parties and the effect 

is virtually the same. 

Subsequent assent to the alteration of a writing can be proved by 

Smith’s L.C. I parol evidence even under the Statute of Frauds. 
300(Tenth edition), Lhe plaintiff accepted the document with that addi- 

"tion or alteration in it and he cannot be allowed to 
renee ¥. ae repudiate what he has done, His conduct distinct- 
L.R.9CP, 1y gave the appellant to understand that he took the 
writing in the condition in which it left the appel- 

lant's hands and to that position he must be held. 

All that appears on the face of the instrument, therefore, must be 
taken as componcnt parts of the instrument, and the next question is. 
how the contract thus created is to be construed. 

In answering this question the circumstances under which the in- 
strument was executed cannot be left out of sight. As originally 
drafted, it was an agreement merely to pay the dcbt with interest of 
the principal debtors upon their default. 

Then the plaintiff added the second sentence in English, by which 
the guarantors were each to pay half of the amount and buy the mort- 
gage deed securing the debt, and finally the defendant-appellant, be- 
ing unacquainted with English, wrote in Burmese that the guarantors 
undertook, in the event of the principal debtor's default to pay the 
sum of Rs. 5,331 and take over the mortgage-deed. Inthe English 
aadition an «mciguity lurks in the word “amount,” tut in the Burmese 
no rocm is leit for doubt, the actual sum to be piven being distinctly 
specified. No deubt the word ‘ interest” still remains in the portion 
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of the document first written, but how could a man ignorant of Eng- 
lish pick it out and run his pea through it ? 


It has also been argued that if the bargain is to be after the .ap™ 
pellant's version, the respondent would be making him a present of all 
the intcrest accrued. 


Perhaps that would be so in one sense, but why should it be unrea- 
sonable asa bargain on that account? The guarantee secured re- 
spondent against the main risk, that of loss of principal. If he chose 
to let interest run on unpaid, he was incurring a fresh risk, which it 
is byno means clear the guarantors, or at least appellant, contem- 
plated. On the contrary, the opposite is far more likely, for it seems 
anything but probable that a guarantee would be given for an amount 
which might le increased indefinitely at the pleasure of the creditor, 


The principal secured by the mortgage is payable on demand and 
the interest monthly. In fairness to his guarantors the respondent 
ought to have required regular payment of the interest and to have 
made demand for the principal without delay for the protection of 
his sureties. But this argument need not be pursued further. 

Except the case in 5 is. L. R., 111, which has some resemblance, the 
learned advocates of the parties haye been unable to discover any 
cases in the Indian Reports similar to this, a thing that seems to hap- 
pen pretty often in Upper Burma. Cases like those in 3 Cal., 220, 
and tz Bom., H. C., 203, are not parallel 

But there is no real difficulty about the matter when once it has 
been stripped of superfluous legal dress and is exposed in naked sim- 
plicity, and it merely comes to this. 

The plaintiff allowed the defendant to have the last word as to 
what he intended to undertake and accepted it or acted in the same 
way as if he had. Defendant expressed his meaning with perfect 
plainness, and, if plaintiff misunderstood him, it was his own fault. 

Consequently the final expression of the contract was in the form 
put by the defendant, and he is no further bound. 


By arrangement the argument of the appeal has been confined in 


Maune Po Tart 
v. 
ARNACHELLOM 
. Cusrrt, 


the first place to the point above, the learned counsel for appellant . 


agreeing to abandon all other objections if it should be determined in 
his favour, It is therefore unnecessary to discuss the remaining 
grounds mentioned in the memorandum of appeal. The decree of 
the Court below is modified accordingly. There is a decree for plain- 
tiff for the sum paid into Court, Rs. 2,665-8-0, being the moiety of the 
original debt secured without interest and without costs. The res- 
pondent to pay the costs of appeal upon the difference between the 
two decrees, 
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Before H. Vhirkell White, Esg., C.t.8. 


MAUNG HLAW v. NAGASSAT. 
Mr. 4, N. Hivjee—for (defendant-ap- Mr. S. C. Dutta for (plaintiff-respond- 
peilant) applicant. ent) respondent. 
Evidence 91 —Admissibthty of-—Promissory note, 

‘The respondent obtained a decree against the applicant for the recovery of a 
debt alleyed to be due on a promissory note. The note was not proved, but inde- 
pendent evidence of the obligation was admitted. ‘ 

It was urged that evidence apart from the promissory n te was inadmissible. 

Held,—On the authority of the cases reported in I. L. &., 3 Cal., 314, and [. L. 
R., 23 Cal., 851, that independent evidence of the obligation was admissible. 


References.—1, Ls R., 3 Cal., 3143 1. L. R., 23 Cal., 581. 


The respondent obtained a decree against the applicant for the 
recovery of a debt alleged to be due on a promissory note, The note 
was not proved, but independent evidence of the obligation, which 
satished the Lower Court, was admitted. Iam asked to revise the 
decrees of the Lower Courts on the ground that the evidence apart 
from the promissory note was inadmissible. The decision of the High 
Court of Calcutta in Golap Chand Marwaree v. Thakurani Moho- 
khoom Kooaree™* iz an authority on the subject. In that case the 
learned Judges said-— 


“The general principal seems well settled that the existence of an unstamped 
promissory note does not prevent the lender of money from recovering on the 
original consideration, if the pleadings are properly framed for that purpose. In 
this country the great power given of raising the true issue betwecn the parties 
prevents the pleadings having much importance.” 

This isa very extreme case and! cannot see how it fails to meet 
the present case. Not authority has been cited against the view 
taken above, which was considered and afhirmed in the case reported 
at I.E. R., 23 Cal., 851. 

On the authority of these cases 1 hold that the admission of inde- 
pendent evidence of the obligation in the present instance was not 
irregular or contrary to law. 1am _ not concerned with the finding on 


the facts. 
I therefore dismiss this application. 


*ILL.R., 3 Cal., 314. 
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Before H. Thirkell White, CAE. Civil Revision 

Mas. L, EWING o, G. WHITE, ie it 
2898, 

Mr. &. 6. F, Sw2ihoo—for applicant 3 Mr. S. G. Dutta—for respondent. October 
Fi Ss apa hats . : : ag 2gth, 
Bvidence gt Ad.nissibility of independent evidence in suit on promissory note. i 


Argued in revision that in the atsence of proof of signature of a promissory 
note, evidenes: as to the tuan is inadmissible. 
Held,—thariadepondent evidence may be given of the original consideration 
even when a promissory note brs been executed, and when for any reason the 
document is excluded. 








References ~~ 
LL.R, 3 All, 727. 
[.L.R, 4 All, 145. 
EL. 9 All, 351. 
LL.R., 4 Bom., 443. 
LL.R., 3 Cal., 314. 
L.LR., 7 Cal, 255. 
L.L.R., 27 Cal, $51. 
I.L.R., 5 Mad, 167. 
2 U.B.R., 1897—190!, page 390. 
21 W. R,, Civil Revision 1. 
* * * * Br 


The next point raised in revision is that in the absence of proof of 
signature of the note, evidence as to the loanis inadmissible. This 
point has been argued at length The learned Advocate for the ap- 
plicant has quoted secliou 65 and section gi of the Evidence Act in 
support of his contention. The note itself having been produced, it 
is urged that secondary evidence of its contents cannot be admitted, 
asnone of the conditions prescribed by section 65 of the Evidence 
Act exists. This is no doubt quite correct. But the question in this 
case does not relate to primary and secondary evidence of a docu- 
ment. The question is not whether, on failure to prove the note 
itseif by primary evidence, secondary evidence may be given of the 
existence, condition, or contents of it; but whether, apart from the 
note altogether, other evidence of the obligation is admissible. The 
distinction is stated by Mr. Justice Birdwood in the following words :— 

“The case is not one in which secondary evidence could be admissible for the 
purpose of proving the contents of the unstamped promissory note, for primary 
evidence, i.e. the document itself, is forthcoming. To such a case section 65, 
clause (4), of the Evidence Act would not apply. The admission of secondary 
evidence would, moreover, be an evasion of section 340f the Stamp Act, 1879, 
under which the note cannot “ be acted on’ being unstamped. * * * To prove 
it by secondary evidence and so make it the basis of a decree, would clearly be to 
act onit. The note cannot, therefore, be looked at in dealing with the claim. 

“The document itself and secondary evidence of its contents being inadmissible, 
no other evidence can, under section gt of the Evidence Act, be given to prove the 


Ries. L, Ewine 


uv. 
G. Wirz, 
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terms of the contract between the parties, of which the note was intended to be the 
evidence—Anéusr Chander Roy Chowdry v. Madhub Chunider Ghese (21, Cal. 
W.R., Civil revision 1). If the plaintiff had sought co prove the consideration by 
other evidence, as for instance, by evidence as ta an admission of the debt by the 
defendant, such evidence would have been admissible (1. 1.8., 12 Bom., 443, 
Damoder Fagannath v. Atmaran Rahaji).” 

The question for decision is aot the admissibility of secondary 
evidence, but the admissibility of other evidence, Section gt of the 
Evidence Act, not sections 94 air! 65, is the section for consider- 
ation. 

The question has already been consilcred in the case of Maung 
Hiaw v. Nagussat.* Thelearned Advorate contends that the cases 
therein cited are cases in which the promissory note could not be put 
in evidence because it was not stamped ; and that this case, whcre the 
promissory note is on the face of it admissible, but is not proved, 
falls within a different category. I have therefore re-cxamined 
the authorities and think it will be convenient to record the result. 
The earliest case is that of Axkur Chunder Koy Chowdry v. Madhub 
Chunder Ghose} in which it seems to have been held that an admission 
in the written statement of the defendant could not be accepted as evi- 
dence of the obligation when the note itself could not be admitted as 
evidence. This case was referred to aud distinguished in Golap Ciand 
Marwaree v. Thakurani Mohokoom Kooaree,{ in which it was said by 
Jackson and Kennedy, ¥¥., that “the existence of an unstamped 
“ promissory note does not prevent the lender of moucy trom recovery 
“on the original consideration.” The case of Beuarsi Das v. 
Bhikhart Das § touches the point and the learned Judges (Spankie 
and Oldfield, ¥¥.) seem to have inclined to the opinion that if the 
suit had been to enforce an obligation existing prior to the execution 
of the inadmissible promissory note, other evidence would have been 
admissible. Their view seems to be much the same as that express- 
ed in Shetkh Akbar v. Shetkh Khan, j| in which the cases 
of Ankur Chunder Roy Chowdry and Golap Chand Marwaree above 
cited were considered and explained by Garth, C‘%, and McDonnell, J, 
In that case it was said :— 

“When a cause of action for money is once complete in itself, whether for goods 
sold, or for money lent, or for any other claim, and the debtor then gives a bill for 
note to the creditor for payment of the money at a future time, the creditor, if the 
bill or note is not paid at maturity, may always, as a rule, sue for the original 
consideration, provided that he has not endorsed or lost or parted with the bill or 
note, under such circumstances as to make the debtor liable upon it to some third 
person, * ™ * But when the original cause of action is the bill or note itself 
and does not exist independently of it, as for instance, when, in consideration of 
A deposting money with B,B contracts by a promissory note to repay it with 
interest at six months’ date, here there is no cause of action for money lent, of 
otherwise than on the note itself, because the deposit is made upon the terms con- 
tained in the note, and no other, In sucha case the note is the only contract 

eck Sour te eset cen Ata Sona Oe Sree thr ators oak a ea nee a eg 
* Page 390. t LL.R, 3 Cal. 314. 
t 21, Cal, W.R,, page 8 § 3 All,717. 
fl 7 Cal. 256. 
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between the parties, and if for want of a proper stamp on some other reason the 
note is not admissible in evidence, the creditor must lose his money.” 

In Hira Lal vy. Datedin,* where the question was whether the prom 
visions of section gt of the Evidence Act being considered, the plain- 
tiff could give evidence of the defendant’s admission of the debt made 
prior to the execution of the note, Oldfield and Straight, ¥., said :— 

“Phe existence of the promissory note does not debar the plaintiff from resorting 
to his original consideration. Nor‘does the circumstance that there isa written 
admission of the debt exclude evidence of an oral admission.” 

Ina case of the same year (1881), Valiappav. Mahomed Kiastimt 
the High Court of Madras (Turner, C. ¥., and Kindersley, ¥.) con- 
sidered a case in which a suit was brought against the drawer of a Azad? 
to recover a balance due thereon, ‘The /eendd was found to be insuffi- 
ciently stamped, bul the Lawer Courts held that its production was 
unnecessary and that the plaintiff might, on independent evidence, 
recover the consideration, The learued Judges, however, ruled other- 
wise in the following words :— 

“The suit »as not brought on the consideration. It was brought on the hundz 
and the respondent can recover only on the hendi.”’ 

No previous cases werecited. Inthe case of Babbhadar Prasak v- 
Maharugah of Betia,\ alter most of the cases referred to above had 
been cited in argument, if was keld that the suit was maintainable 
apart altogether from the promissory note which, being unstamped, 
was inadmissible. It was held that the note was movcly a collateral 
security for the fulfilment by the defendant of the promise to pay the 
debt. iidge, C.Y., cbserved— 

“ Under these circumstances, it appears to me that in this case it is open to the 
plaintiff to show what the verbal contract was, z,, to prove what was the consider- 
ation for the note, in the same way as if he had lent money or delivered goods to 
the Maharajah. In the latter case it has been held here that the lender of the 
money and the vendor of the goods could maintain his action on the consideration 
of the note.” 

This decision was concurred in by two other Judges (Straight and 
Oldfield, ¥¥.). The latter considered the bearing of section gi of the 
Evidence Act on the point. 

The case of Damundar Jagannath v. Atmaran Babaz2 has already 
been cited. In that case it was. held by Jardine, ¥., that as the plaint— 
showed that the suit was brought on the promissory note as the origi- 
nal cause of action, the admission of the contents of that documents ia 
the di fendant’s written statement could not avail the plaintiff, the do- 
cument being itself inadmissible in evidence from want of stamp. 

Several cases were cited and the reasons in Shezkk Akdar v. Shetkh 
Khanj were approved. The cases of Golap Chand Hiraiai which 
have been mentioned above were distinguished as coming under a 
different principle. The remarks of Birdwood, $., in this case have 











> 
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L.R,, 4 Al, 135. {T1.L. Ro 9 All, 354. 
L. 8.5 Mad., 167. | § I. L. R.,i2 Bom., 443. 
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already bcen quoted. They show that independent cyidence sf the 
consideration, if tendered, would have becn admissible, 
Finally, there is the recent case of Pramatta Nath Sandal v. 
Dwarka Nerth Dey* from which the f lowing extract may be made :-— 
“The defendant by this written statemc: i admitted that he borrowed Rs. 200 
from the plaintiff, and there can be no doubt that an implied contract to repay 
money lent always arises from the fect that money is bint, even though no express 
promise, either written or verbal, is made to repay it. As this is the undoubted 
law, it must follow that, when the defendant admits that he borrowed the Rs. 200 
he also admits that he promised to repay it, and, if he had not done so, the plain- 
tiff may maintain an action against him for breach of his tmplied promise or con- 
tract entirely independently of any security which may have been given for the 
advance. The case which has been relied upon by the defendant is that of Shetkh 
Akbar vy. Stheikh Khan (LL. R., 7 Cal., 256, in which Sir Richard Garth said :— 
“When the criginal cause of accion is the bill or ncte itself and does not exist 
independently of it, as for iwstance, when 1s consideration of A depositing moncy 
with B, B contracts by a promissory note to repay it with interest at six manths 
date, here there is no cause of action for troney lent or otherwise then upon the 
note itself because the deposit is made cn the terms contatned in the note and no 
other.’ These words, taken alone, may scem to Indicate that when a bill or note 
is taken for a debt the action must be Lrought upon the bil or note; and that if 
for any reason the document is excluded, the actien must fail; but a reference to 
the earlier portion of the judgment shows that such was nct the meaning of the 
Chief Justice, and that when he spoke cf a deposit he did not mean a Joan, as he 
then says were money is /ent and a billor note given for the loan which is not 
Paid at maturity, the creditor may disregard the note and sue on the original con- 
sideration. This is in acccrdance with the case of Golap Chand Marwarcey. Tauku- 
vant Mohokoom Kooaree (1.L.R., 3 Cal, 314) and with many uoreporied decisions 
of this Court, and is, in my opinion, the. law in this country ts well. as in Magland.” 
There seems therefore to be a consensus of rulings (exclusive of 
the ruling of the Madras High Court, which is, however, not incon- 
sistent with the views expressed in the other cases quo‘ed} to the 
effect that independent evidence may be given of the original con- 
sideration, even when a promissory sotc has been executed, and when 
for any reason the document is excluded. The present case would 
come within the ruling in the case of Shethh Akbart icrthe plaintiff's 
contention is that he lent money to the deceased and that the promis- 
sory note was subsequently executed. The obligation was complete 
before the execution of the note. The promissory note was mercly a 
collateral security. The learned Advocate for the applicant has urged 
that all the cases referred to are cases jn which the document was 
inadmissible because it was unstamped, and he has advanced the 
proposition that when a document cannot itself be produced in evi- 
dence because it is unstamped, secondary evidence of its contents may 
be given. I think that the passage which I have quoted from Mr. 
Justice Birdwood’s judgment in Damodar Fagannath's caset sufficient- 
ly shows that this position is untenable. ! think also that it will be 
seen, on examination of the cases which have been cited, that the de- 
cision was not in any instance based on the fact that the want of stamp 
was the reason for admittiny indepesdent evidence. The reasonings. 








*J. LR, 23 Cal, $851, | FLE.R, 7 Cal, 256, 
TLL. R., 12 Bom., 443. 
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of the several decisions apply, in my opinion, to any casein which Mars L. Ewive 


reliance cannot be placed on the promisory note and in which the Ve 
note is merely evidence of, or a collateral security for, an obligation G, Wurtz, 


already existing. 
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Before G. D. Burgess, Esq.; C8... 
SAYA PA v, MAUNG LU GALE ano MA LE. 


. Mr, Ba Ohn—for appellant (defendant). | Mr. 47. N. Aivjee—for respondents 


(plaintiffs), 

Evidence Act g1, 102—114—Exelusion of evidence of contents of document other 
than document itself/—Unstamped document excluded through refusal of party 
to pay stamp-duty and penalty under section 34, Stamp Act—Lffect of such 
excluston—Burden of proof—Presi.nuption as to usufructuary mortgage not 
carrying interest plus usufruct, 


SeconD APPERAL. 


Tuts was an appeal against a decree in first Appeal confirming that of the 
Court of First Instance under which the plaintiff-respondents were allowed to re- 
deem certain land mortgaged to the defendant-appellant and his wife for Rs. 
176, the accumulated amount ef the mortgaged-debt at the time of transfer of pos- 
session, The mortgage was originally without possession, but possession was given 
upon default of payment and the mortgagees claimed interest in addition to 
usufruct, while the mortgagors asserted that the usufruct covered everything but 
the principal. 

The question in second appeal was what was the nature of the contract proved 
to exist between the mortgagees and the mortgagors. 


The original mortgage was contained ina document A, which had been admit- 
ted in evidence ander section 34 of the Stamp Act. When the land mentioned 
in A was delivered tothe mortgagee, a second document B, referring to A and 
incorporating it by implication, was endorsed on tie other side of the paper. The 
defendant-appell?nt had refused to pay stamp-duty and penalty under section 
34 of the Stamp Act, with respect to B, which was consequently not in evidence. 


Held, —First, that the nature of the mortgage being usufructuary, there would 
naturally be prima facie, Irom the custom of the country and the circumstances of 
the case, a presumption that interest was covered by usufruct, and that the de- 
fendant mortgagees were under the obligation of rebutting it. 


ffeld,—Secondly, that there was no such rebuting evidence on record. The 
contract between the parties having been reduced to writing no evidence of it was 
admissible except the writing itsclf which was A x B. ‘Ihe execution of B appar- 
ently superseded A or absorbed it, and as B could not be proved under the pro- 
visions of section 34 of the Stamp Act, neither cauld A, 

ffeld,—Thirdly, that if any secondary evidence were admissible it could only be 
a certain oral statement of a witness which contradicted the defence, while it would 
seem that the non-production of B in evidence logically. involved a presumption 
unfavourable to the defendants under section 114, Illustration (g), of the Evi- 
dence Act. 


Appeal dismissed with costs. 
JepemexTt ry First Appear, 


“ THIs is an appeal against a decree of the Township Judge, Pyinmana, allow- 
ing redemption of 18 acres for 176 rupees. The respondent admitted in the 
original case that he had had possession of the land for 6 or 7 years, and had 
during that time received benefit fromm such possession; yet his ground of appeal 
is that he ought to be allowed interest as weld on the original debt. It is quite cons 
trary to all custom and usage that a usufructuary mortgage should bear interest. 
He asserts that the original bond, which was proved in the Lower Court, gives him 
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a right to this, but it does nothing of the kind ; it provides that the lands shall be 
security for a debt of 100 rupees which bears 5 per cent. interest per month, and 
that possession shall not pass unless the debt and interest remain unpaid ten 
months after the execution of the document, {tis obvious that this cannot be in- 
terpreted as meaning that the debt was to bear interest after possession had passed 
tothe mortgagee, Even if such a condition were expressly stated, it is doubtful 
if a Court of law would uphold it; as it is, the defendant-anpellant will get quite 
as much as he has a right to, by receiving the principal and interest for the ten 
months, ‘the decree of the Lower Court is upheld and the appeal dismissed with 
costs,” 


JUDGMENT IN SECOND APPEAL. 


THIS is an extremely singular case, though the point which 
renders it so has escaped the notice of the Courts below. 

The respondents should not have been allowed to bring the action, 
but that objection has been waived, and the argument of the appeal 
has been confined to the question, what was the nature of the contract 
between the appellant, the mortgagee, or rather one of the mortgagees, 
both of whom should of course have been sued, and the mortgagors, 
whom the respondents have improperly been allowed to represent ? 

The original mortgage was contained in a document which has 
been admitted in evidence under section 34 of the Stamp Act, and 
which may be sprken of as A. 

The land to which A refers was delivered to the mortgagees, and 
a second document, which may be called B, was endorsed on it. 

Appellant-defendant refused to comply with a demand for stamp 
duty and penalty made under section 34 of the Stamp Act with re- 
spect to B, and the consequence is that B is not in evidence and that 
no other evidence of its contents is admissible. 

What is the cffect of this singular position ? 

The evidence ard admissions on record show that the land came 
into possession of appellant upon a certain arrangement embodied in 
document B, and the inference clearly is that B superseded or quali- 
fied A, because there would obv‘ously be tio occasion to write a fresh 
document if the old one remained unaffected, besides other reasons. 

Consequently, either A no longer exists as having any force, or else 
the contract is contained in A and B jointly, of which A alone is in 
proof, and the result is much the same either way. 

_ Under section 114 of the Evidence Act, illustration (g), the ordinary 

presumption would be that the evidence of B would be unfavourable 
to the appellant, who withholds it, and although the paper containing 
B is physically on the file before the Court, it is not legally visible as 
evidence on record, which may appear rather a curious thing, bat is 
logically unassailable. 

It is argued that the burden of proving the terms cf the mortgage 
is on the plaintiffs, but if so, they seem to have discharged it because 
the mortgage is admitted by appellant, and the amount of the debt, 
176 rupees, at the time possession of the land was transferred to the 
mortgayees. 
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If secondary evidence of the document be admissible under any 
rule, then the mortgagor Aung Min has given such evidence, and it is 
that the transfer of the land was a usufructuary mortgage withort in- 
terest, and there is no evidence on the other side to contradict the 
statement. 

It is argued for the respondents that the prevailing presumption in 
this country is that a usufructuary mortgage is exclusive of interest, 
the interest being taken in the shape of the produce derived from the 
soil, and that is a reasonable contention which may be allowed. 

Taking all these circumstances together, it appears that the burden 
of proving that interest was payable on the amount admitted to be the 
mortgage debt at the time of the transfer of possession was on the 
appellant, and as the appellant has failed to furnish the proof required 
the decree of the Courts below restricting the sum payable for re- 
demption to the principal is correct, and this second appeal must be 
dismissed with costs. 
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Before H, Thirkell White, Esq., 0L.£. 
THIRUVENGADA RAJOO » (1) MAUNG NYO arp (2) MAUNG 
Mr. KO. F, Swinkoc—tctr appellant. | - Mr. A, A, Létter—for respondents. 
Lwidence 92 (Ue Any fact may be proved which would invalidate a document. 


The only questicn was whether the appellant (defendant) was entitled to preduce 
oral evidence to prove that the contract cn which the plaintiff sued was void as 
being illegal, 


Lfeld,—that the fret thet the contract is not what it purperis to be but an agree- 
mert foran unlawful object, isa fact which would invalidate the document on 
which the suit is brought. Uvidenee to invalidate the decument is admissible and 
has been wrongly excluded. 


Case remanded fer retrial. 


References :— 
I. L. R., 12 Bom. 585. 
1. L. R., 9 Cal, zor. 
I. L.R, 17 Mad.,, 480. 

THE only question raised in this appeal is whether the appellant 
(defendant) was entitled to preduce oral evidence to prove that the 
contract on which the plaintiff sued was void as being illegal. For 
the appellant it is urged that such evidence is admissible under the 
first proviso cf section 92 of the Evidence Act. The cases of Anup- 
chand Hemchand v. Champst Ugerchand*® and Eshoor Doss v. 
Venkatasubba Raut have been cited in support of this contention. 
On the other hand, it is urged that the defendants are not allowed 
to give evidence to show that the contract is not what it is said to be 
in the document containing it, but something quite different. Sec- 
tion 93 of the Evidence Act is relied on. ‘There is also authority for 
tke view put forward by the respondent in the case of Juggernauth 
Sew Bux v. Ram Dyal. t 

The terms of section of 92 of the Evidence Act are quite clear: “ Any 
fact may be proved which would invalidate any document.” The fact 
that the contract is not what it purports to be, but an agreement for 
an unlawful object, is clearly a fact which would invalidate the docu- 
ment on which the suit is brought. The Madras and Bombay cases 
cited in the argument are direct authorities for the view put forward 
by the appellant. Ihave no doubt that evidence to invalidate the 
document is admissible and that it has been wrongly excluded, 

I reverse the decree of the Lower Court and remand the case for 
retrial on the merits and on the evidence declared to be admissible 
under proviso (1) of section g2 of the Evidence Act. 


* TL. R., 12 Bom., 585. | 7 1.1L. R., 17 Mad., 480. 
tLL R., 9 Cal., 701. 
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Appeal ee ciao 
Wo. 15% of Before H. Trirkell White, Esq., C.1.£. 
Pulp LE HU 2. ELAHI BUX. : 
oth. Messrs. S. C, Dutta and F. C. Mr. &. C.F. Swinhoe—for respond- 
—_ Chatterjee—for appellants. ent, 


Non-payment of consideration may he proved notwithstanding recital in deed. 


In this case the only points for consideration where whether the defendant was 
entitled to plead that the deed on which the plaintiff sued was a fraudulent deed 
and therefore invalid under section 23 of the Contract Act, and whether the de- 
fendant was estopped from denying the obligation 

Held,—that the defendant was entitled to prove any facts that would invalidate, 
the contract. 


Held also,—that notwithstanding an admission in a sale deed that the consider- 
ation had been received, it was open to the vendor to prove that no consideration 
had actually been paid. 

References :— 
2, U. B. R., 1897—1901, page 399. 
2, U.B. R., 1397—1 901, page 544. 
4, C. WN, page clyi. 

IN this case there is no appeal on the facts, the decree of the Court 
of First Iustance having been confirmed by the Lower Appellate Court. 
The only points for consideration are whether the defendant was 
entitled to plead tbat the deed on which the plaintiff sued was a 
fraudulent deed and therefore iavalid under section 23 of the Contract 
Act, and whether the defendant was estopped from denying the 
obligation, 

As to the former point, Ihave no doubt that the defendant was 
entitled to prove any facts that would invalidate the contract. The 
point was considered in Vhiruvengada Rajoo v. Maung Nyo* and 
I adhere to the view therein expressed. The question to what extent 
a person is entitled to show that a deed was made for a fraudulent 
object was considered and most of the authorities were cited in Afa Mé 
vy. Maung Szn t. In that judgment it was also shown by authority 
and on principle that no question of estoppel can arise in a case of this 
kind. 

But the question whether the deed was fraudulent and the contract 
invalid is not one which it is necessary to determine in this case. It 
was quite open to the defendant to show that he had not received the 
whole or part of the consideration. This has beer recently ruled by 
their Lordships of the Privy Council in Sah Lal Chand v. [ndarjet, t 
of which the full report does not seem to be available. The note of 
the ruling is: “Their Lordships agreeing with the High Court 
“ xegarded it as settled law that notwithstanding an admission in a 





* Page 399. t4,C. W.N., page clvi. 
+ Page 544. (I, L, R., 22 All., 370.) 
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gale deed that the consideration had been received, it was open to the 
“ yendor to prove that no consideration had been actually paid.” This 
principle secms to be precisely applicable to the present case. Indeed 
this case is even stronger, for there is in the deed no explicit recital of 
the receipt of the consideration. 

The Lower Courts have found that, as a matter of fact, the defend- 
ant received only Rs. 100, and they have given the plaintiff a decree 
for that sum with interest. On the finding of fact, the plaintiff. 
appellant cannot be entitled to more than this. 

The appeal is therefore dismissed with costs. 


Ls 
u 
East 


Ho 


Box, 


Civil Reatsion 
No. 595 
¢ 1897. 
anuary 
28th, 
1898, 


402 UPPER BURMA RULINGS. [1897— 





Evidence—g2, 102, 114. 





Evidence —(92,) 102, 214. 


Before G. D. Burgess, Esg , 8.1. 
N. A. R. SITHAMBRAM CUELTY « MAUNG PAUNG anv axorHer. 


Mr. A, N. Yirvjes—for applicant (plain- | Mr. S.C, Dedta—for respondents 
till). (defendants). 
Evidence Act, ss. 92, 102, and 12 t—Witen a eveditor is allowed to retain written 
evidence of au existing obligation, the burden of proving satisfaction of the 
debt cannot be discharged without a reasonable explanation of such retention 
and the most trustworthy oral testimony of repay nent. 
In this suit the plaintiff-apglicant sued the defendant-respondents for the sum of 
Rs, 238 lent on two promissory notes which the produced and filed. 


The defendants brought forward three witnesses, who deposed to their casual 
presence on the occasion of a certain payment, but who did not precisely know 
on what account or under what conditions the payment was made. 

No note of the payment was made on the document of which it was alleged to 
be in discharge, and no satisfactory explanation was furnished of plaintiff's reten- 
tion of the document. 

The tower Courts nevertheless found the repayment proved. 

Finding reversed as unreasonable on the evidence adduced to rebut the pre- 
sumptions in plaintifi’s favour. 

Tue Lower Courts have come to the same finding as to the repay- 
ment of the amount, claimed, and that it is argued for respondents 
that. a concurrent finding of fact should not be disturbed in revision. 

That as a general proposition is right enough, but the question I 
have to deal with is somewhat different. It is not one of fact, but of 
principle and practice 

The question is whether the Courts below have dealt with the 
evidence in a reasonable and judicially discreet manner, and have 
given due weight to the rules of evidence as to presumptions and the 
burden of proof, 

The burden of proof was entirely on defendant-respondents to 
prove the repayment of the loans for which the plaintiff held instru- 
ments admittedly executed by them. 

They proceeded to discharge this burden by producing three wit- 
nesses, who swore toseeing a payment of money, they did not, precisely 
know on what account nor under what conditions. 

Not one of these persons was there as an intended witness to the 
transaction, but all of them were casually present by accident or out 
of curiosity. Consequently the respondent-dzfendants asked the Court 
to believe that they made payment of a considerable sum of money 
without taking the precaution of having a single person present to 
witness it. 

They further asked the Court to believe that they made the payment 
without requiring any note of it to be made on the document of which 


it was in discharge, 
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And they further asked the Court to believe that they left the docu- 
ment in the hands of the creditor although they had paid Rs. 200 
principal and Rs, to interest, leaving only a trifle of eight rupees 
due. 

At the same time, they left another similar instrument in the 
creditor's hands, on which Rs. jo only was due, as the plaintiff 
acknowledged. 

The plaintiff had not only his papers signed by the defendants, but 
his own books to corroborate him, besides other evidence. 

Nevertheless the Court, and the Appellate Court after it, responded 
to the demand on its credulity, and gave a decree in the defendant’s 
favour. 

It seems to me impossible to hold under such circumstances that the 
Lower Courts have acted with the discretion which is to be ex- 
pected from judicial tribunals. 

Circumstantial evidence is usually far more valuable in this country 
than direct oral testimony, and the retention of written securities, in 
the absence of very clear satisfactory explanation, quite overbalances 
any oral testimony in contradiction which is not of the strongest and 
most trustworthy character. 

When belief is not founded upon a sensible consideration of cir- 
cumstances and upon reasonable inferences from such ciscumstances, 
it is apt to degenerate into childish credulity, 

As a matter of principle, the conclusion of the Courts below cannot 
properly be allowed to stand, and their decree is modified into a 
decree for the plaintiff’s full claim with all costs. 


SITHAMBRAN 
CaertTy 
UV, 
Mauna Pagwee 
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Ciotl Second 
yen wens Before G. D. Burgess, Esq., 6.8.1, 
1897, MA MWE ZET ano TEIK TIN I 0 MAUNG SAUNG. 
November Mr. H. N, Atvjee—for appellants (plain- | Mr. 2a Ohn—for respondent (defen- 
a6th. tifis). | dant), 


Evidence Act, r02—78 (6). The mere presence on a document of the impression 
of a seal sch as was in use by the Aluidaw, or High Court of the Burmese Gov- 
ernment, is no sufficient proof of the correctness of the document asa copy, of the 
existence of an original, or of the genuineness of the transaction to witch it pur- 
ports to testify. 

Such evidence can be manufactured without any great difficulty, and the Courts 
must be on their guard against its acceptance unless under proper tests and safe- 


guards. 
SeconD Appear..* 


Tus appellant-plaintiffs brought a suit against the respondent-defendant for 
recovery of certain land which had been mortaged by the former and redeemed 
by the intter from the mortgagees in 1247 B. E. The plaintiffs obtained a decree 
in the Court of First Instance, which was reversed in First Appeal. 


The defence rested upon a document purporting to contain a decision in favour 
of respondent atid bearing aseal suchas wasin usein the Hlutdaw cr High 
Court of the Burmese Government, 

The only proof of the matter was virtually the seal itself and the statements con~ 
cerning it of a subordinate clerk of a Court inferior to the Hiutdaw, 


Held,—that there was no sufficient evidence of the genuineness of the decument, 
of the existence of an original, or of the reality of the transaction alleged in the 
document, 

Decree in First Appeal reversed and that of Court of First Instance restored with 
costs, 

The circumstances of the case in detail appear from the judgments 


below :— 
Jupement oF Cour? or First Instance. 


THis is a suit brought by the plaintifiS Ma Mwe Zet and Teik Kaung Tin 1 
against Maung Saung, defendant, for possession of two plots of land known as 
Thamandaw and Ziyindaw /és, valued at Ks. 350, which were mortgaged by the 
plaintiffs, the former field to Maung Shwe Kyaw for Rs, 135 about 15 years ago 
and the latter to Maung Myaing fur Rs 70 about 5 years ago, and which the 
plaintiffs allege were redeemed by the defendant without their knowledge. After 
examination of the parties the following issues were framed :—" 

(1) When the land was divided, who got possession of these two particular 


lands? 
(2) Is the documentary evidence produced before the Court genuine or 


not? 
(3) Who is in possession of the last and final order of the Hlutdaw ? 
As regards the first issue the two witnesses for the plaintiffs are quite clear in 
their evidence as to these two particular plots of land (Thamandaw and Ziyin- 
daw) coming into the possession of the plaintiffs about 20 years ago, whereas, on 








* See page 231. 
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the other side, the evidence of the first and second witnesses fur the defendant ts 
quite unreliable. ‘the defendant’s first witness states that in 1203 (Burmese~- 
1843 English) ( Ssumyr made the land knownas Thamiaundaw over to him and 
his uncle ta work, Al the time (3841) there appears to have been no division of 
the property belwcen the parties, and if the land was really madc over to this wit- 
ness to work, it would have been made over by U Saung’s father and not by ‘U 
Saung hinsell, ‘The defendant U Saung is now 67 years of age, and in 1203 
{Burmese 1840 English) must have been 12 years of age, and it is not likely that 
at that age he himself could have made over the land to the witness to work. The 
second witness of defendant, who was not born in 1203 (Burmese—1841 English), 
states (fit in that year the defendant U Saung made over the other piece of land 
known ies Ziyinlé to his Gwitness’s) father-in law to work, The evidence of a man 
who speaks of things when he was net born is totally untrustworty. 

Ifanything, these two witnesses have given evidence in favour of the plaintiffs 
as they both siy that in 1230 (Burmese—1868 Knglish) Ma Mwe Zet came and 
demanded the produce. [t was just about the time the property was devided be- 
tween the parties and goes to support their (plaintiffs?) statement that the lands 
forming the subject of the suit fell to their share. 

As regards issue No. 2, no evidence has been produced on either side to prove 
the documents filed, 

With reference to the third and last issue, as to whe is in possession of the last 
and final order of the Hlutdaw, the defendant has in his possession a palm-leaf 
document which purports to be the decision of elders giving him possession of the 
lands and duly stamped with the peacock seal of the Hlutdaw. To prove this he 
has produced a witness (Maung So Hnin) who states he wasa clerk in the Bur- 
mese Zajya You (Civil Court). He remembers that in 1247 both parties came 
and asked him permission to have the case decided by lugys and not by the Court 
and that he gave the necessary permission and told them, after decision, to bring 
it to the Court to be stamped. 

The decision was duly brought to the Court and, after permission of the Alut- 
daw, was copied and stamped with the peacock seal, This witness was only a 
third clerk inthe Court, and it is far from possible that the parties would have 
gone to him when there were senior clerks. It is not disputed that cases could be 
referred to the lagyzs for decision, but that such decision could not be stamped 
with the “ peacock” seal. The Pin Atwinwun, in whose custody this seal was, 
says that it could not be affixed'to such decisions, The Kinwun Mingyi, who isa 
witness tor defendant, states that they could be so sealed if the permission to have 
the case decided by the lugyis was granted by the Court, which in this case was 
given by the witness Maung So Hnin (a clerk) and not by the Court. At about 
the time this document was stamped the “/utdaw was in a state of agreat confusion 
owing to the arrival or near arrival of the British in Mandalay, and it would there- 
fore have been a verycasy matter for any one employed in the Courts to have 
used the seal stealthily, which appears to have heen done inthe case. This wit- 
ness does not know who copied the dacument, nor does he know the name of the 
Pin Atwinwun’s nephew, from whom the seal was got and the document stamped, 
This is very strange, ‘hat this witness is an interested one is proved by the fact 
that he was not summoned by the Court, but has accompanied the defandant of his 
own accord and has also been fed by him. For all these reasons his evidence is 
untrustworthy, Another point which should have been noted earlier in the judg- 
ment is that the witnesses for defendant stated that the first plaintiff, Ma Mwe Zet, 
came and took possession of theland, by force, because she was a queen of the 
Einshe Min (King), but by their own admission the Einshe Min had died two 
years previous to her taking possession of the land, sothat she could not have had 
much power then. There can be no doubt as to the document which defendant 
relies on being a false one. In it the name of the second plaintiff appears, but 
then she was not present when the case was decided by the lugyis as she was 
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imprisoned by King Thibaw. Another fishy point in the case is that (according to 
second witness of defendant) ia 1247 the defendant U Saung came with the first 
plaintiff's (Ma Mwe Zet) second husband to the house of this witness and said 
that he had got the lands back by decision of lugyis. If any one should have 
accompanied U Saung, it should have been Ma Mwe Zet. Then in cross-examin- 
ation this witness states that he did not know whether the man was. really her 
second husband or not. Considering all the circumstances of the case, the Court 
has come tothec nelusion that tle evidence of the witnesses for the defendant 
is false, and therefore finds judgment for the plaintiffs pozsession of the land 
valued at Rs. 350, together with costs in full. 


JUDGMENT in First Appzat, 


This appeal has been remanded by the Judicial Commissioner for rehearing on 
the merits, the criginal order in First Appeal having been based on the erroneous 
ground that it was absolutely necessary to bring a separate fresh suit for redemp- 
tion in order to allow of relief being given subject to the equities which the Court 
thought applicable, In the light of the Judicial Commissioner’s judgment the 
plaintiff-respondent has been allowed to amend the plaint, so that the suit as it 
now stands is for redemption of land mortgaged by the plaintiff to third parties and 
subsequently acquired by defendants. 

The defendant denied that the plaintiff's had the right to mortgage the land 
and alleged that, as the result of protracted litigation on the subject, he obtained 
an order by the Burmese Judicial Court in 1247 entitling him to redeem the lands. 

The Court of First Instance considered the evidence brought forward by defen- 
dant to be false, and therefore gave a decree in favour of plaintiffs. 

The evidence is meagre in the extreme. The plaintiffs’ two witnesses say the 
division of property took place twenty years ago, whereas plaintiffs in their plaint 
say they mortgaged part of it in 1230, nearly thirly years ago. The second wit- 
ness says: “ Shwe Gyaw told methe land was mortgaged to him by plaintiff and 
“he asked meto work it for him. I worked the land for two years xnd discon- 
“ tinued doing so for the past twenty years, ” yet plaintiff Ma Mwe Zct in one place 
say the mortgage to Shwe Gyaw took place about fifteen years ago and in an- 
other place in 1234. 

The plaintiff Ma Mwe Zet says Ziyindaw was mortgaged to Maung Myaing in 
one place “ five years ago” and in another place “ in 1246.” All the witnesses 
say the mortgage was Shwe Pe. 

in argument before methe Advocates have laid stress mainly on the judgment 
of 1247. The first plaintiff apparently admits that there was a suit pending be- 
tween them about that time, for she says, “ before the case went to the /luédaw | 
«had mortgaged the land in 1246...” There is not much evidence in support of 
the defendant's document (Exhibit 11), but there is some which I see ne_ sufficient 
reason for doubting the truth of, and I do not understand the ower Court’s re- 
mark “ no evidence has been produced on either side to prove the documents filed.” 
It seems to me that much stronger grounds than those furnished by the evidence 
would be required to justify interference with the defendant’s possession of the land. 
I therefore set aside the decree of the Lower Court and direct that the suit stand 
dismissed. The plaintiffs to bear defendants’ costs in all Courts. 


JUDGMENT IN SECOND APPEAL. 


The Lower Court of appeal has been put to the unnecessary trouble 
of going into points which are not-in reality in dispute. 

The learned Counsel for respondent has very properly admitted in 
this Court all the essential facts except the single one actually in 
question. 
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Consequently the only point for determination is whether the res 
poncent, when he dispossessed the appellants in 1247 by taking away 
the land from their mortgagees, did so wrongfully or legally; and the 
decision of this question turns on the genuineness and validity of an 
award said tohave been obtained by respondent in that year, The 
latter question again depends upon the character of the proof ten- 
dered of the document containing the alleged award, and this proof fur- 
ther consists solely of the circumstance of the document bearing a 
seal such as was in use by the A/utdaw, or High Court, of the 
Burmese Government. 

Ifthe provisions of the Kvidence Act were applied strictly, the only 
proof admissible would probably be that laid down in clause (6) of 
seclion 71, but there is some difficulty in acting closely on such pro- 
visions with respect to the late Burmese kingdom. 

The learned Counsel for respo ndent wishes the Court to presume 
from the presence of the impression of the seal on the document the 
genuineness and validity of the instrument and to throw on the other 
‘side the burden of rebutting such presumption. 

But Ido not see my way to making any sweeping presumtion of 
the kind, which would involve the presumtions that there ever was 
any such award at all; that the respondent took the real award made, 
ifany, tothe Zaya Yon, or Civil Court, that the award so taken was 
accurately copied, and that the document produced correctly repre- 
sents a decision to which the appellants were parties and which was 
given by duly constituted authority, for upon all these very important 
points there is no evidence whatever. 

I am afraid I] have seen too much of seals of this kind in this coun 
try to be able to retain a single particle of faith inthem when they 
stand by themselves, 

Furthermore, before making so large a demand, there ought to bea 
reasonable amount of evidence to show that the document came from 
the proper quarter, and that the customary preliminaries were carried 
out before it was framed and issued. 

But instead of this the evidence is the other way, for it is apparent 
from the testimony of two high officers of State under the Burmese 
‘Government that the matter must have gone before the /u¢ in some 
shape to be concluded by the affixing of the seal, whereas all the 
evidence adduced for respondent is that of a subordinate clerk of an 
inferior tribunal that he—and not even the Court in which he served 
—-gave the order allowing the reference of the case to arbitrators; 
-and he, and he only, says that the permission to copy and stamp the 
award was given by the H/utdaw, wherein he was not so muchas 
employed. 

If the Court of First Appeal had more closely analysed these feeble 
elements of a flimsy defence, it would surely have refrained from 
interference with the sound and sensible finding of the Court of First 


Ma Mwn Zev 
v 
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Ge 
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In ‘tance which refused the slightest credence to a case supported by 
such materials. 

The burden of proof being on respondent, his failure to produce 
credible evidence involves the failure of his defence and the success 
of the appellants’ claim. 

The respondent has, moreover, by redeeming the -land, virtually 
taken a transfer of the mortgages, it would scem, and, if he stands in 
the shoes of the mortgagees, the appellants as mortgagors are obvi- 
ously ntitled to redeem, but after the previous finding it is unneces- 
sary to consider whether this argument ought to hold good or not. 

The decree in First Appeal is reversed with costs, and the decree of 
the Court of First instance (for redemption, upon review) restored. 
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Before G. D. Burgess, Esq., CS.1. Civil Beate Ae peal 
F 0, 138 Of - 
(1) MAUNG SAN GALA, (2) MA MI 4. MAUNG TUN BYU. an 
Mr. 4. N. Airjee—for appellants, saa 
ast, 
dividence Act, r02-1i0—Suit for redemption of mortgage—~Long possession by —_— 


alleged mortgagees without vecognition of mortgagor's claim— Unsatisfactory 
evidence of morigage—Necessity for strict proof in such circumstances, 


Seconp APPEAL, 


The plaintiff-respondent, a Karen, sued the defendant-appellants, Burmans, for 
redemption of certain land which he alleged his father (deceased) had mortgaged 
to their predecessors in 1220 B,E. The mortgage was denied. The plaintiff- 
respondent alleged that a copy of the mortgage deed had been kept, but had been 
burnt at the annexation, and produced as secondary evidence the testimony of two 
Karens, one a woman, who were said to have been present on the occasion of the 
mortgage, but did not call a single one of the Burmans who were said to have been 
also present at the time. The two witnesses stated that they were present not only 
at the mortgage in 1220 B.F.. when they were admittedly very youthful, but also 
when a subsequent advance was made in 1238. 


‘The Lower Ccurts passed over discrepancies in the evidence because of the pre- 
sumed ignorance of the Karen witnesses, and granted a decree. 


In second appeal— Decree reversed on the grounds that the evidence was un- 
trustwerthy and insufficient, and that the presumptions in favour of the appellant- 
defendants from long possession and other circumstances had been met in no 
reasonable way. 

Jupement in First APPRAL. 

This isan appeal against the judgment and decree of the Township Judge, 
Pyinmana, allowing redeniption of land. 

The mortgage took place in the year 1220 B.E, (1858) for 25 ticals of silver and 
was subsequently renewed in 1£69 for 25 rupees according to plaintiff-respondent ; 
according to defendant-appellant the land was his wife’s grandfather’s and was 
never in plaintiff-respondent’s father’s possession at all, 


The defendart-appellant refers me to Upper Burma Rulings, 1892—96, pages 
509 and 565. I donot think the cases are parallel however: in the cases cited the 
evidence rested on a forged or doubtful paradaié and the oral evidence was also 
very doubtful. In spite of the appellant’s contention that the plaintiff's witnesses 
were Karens, ignorant bodies who did not know their own age, [ think the Lower 
Court was quite right to accept their perfectly consistent and reasonable statement 
of transactions which they were called on purpose to witness. It was open to de- 
fendant-appellant to call witnesses to prove the facts alleged in his written state- 
ment. Ashe has not done so, the presumption certainly remains in favour of the 
plaintiff-respondent in spite of the length of possession enjoyed by the other side, 
The decree of the Lower Court is upheld. This appeal is dismissed with costs, 


JUDGMENT IN SECOND APPEAL. 


The Courts below have been indulgent to the plaintiff and his wit- 


nesses because they are Karens. 
There is, however, no provision made in the laws of the realm for 


giving Karens undue advantages over other people, and, if Karens 
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Maune pai Gata covet property in the possession of their neighbours, they must con- 


Mavye Ton Bru 


vince the Courts by reasonable proofs that they have a better claim 
"* than the possessors. 


Now, the plaintiff here and his people, although Karens, were so 
civilized as to take the: precaution of keeping a copy of the mortgage 
deed, which ought to be in original, in the hands of the mortgagees, 
and copies cannot be written except by persons with a certain amount 
of education, Where, then is the person who made the copy ? and 
where are the witnesses to the original ? 


The copy is said to have been burnt at the time of the English an- 
nexation, about twelve years ago, and yet no steps are taken to pro- 
cure another or to secure an acknowledgment or other evidence of 
title when that valuable and long preserved document is lost. 


What is to be thought of such a story? 


If people do not look after their own intercsts, it is not the business. 
of the judicial tribunals to do it for them. 


Then the plaintiff brings in his secondary evidence and he intro- 
duces two Karens like himself, and not asingle one of the Burmans. 
who are said to have been present on the occasion of the mortgage. 


The two witnesses were present notonly at the mortgage but at 
the subsequent advance, which was surely a coincidence not likely to- 
happen in real life, if they were not interested themselves in both 
transactions. 


And then again they were either young children, if theic state- 
ments of their own ages are correct ; and, if they are not, they were 
certainly very youthful as they both admit. 


Is it usual ia Burma, or elsewhere for that matter, to make youths. 
and maidens witnesses to business transactions ? 


I trow not. 


The Lower Courts are possibly quite right in believing that the 
witnesses have told the truth, notwithstanding these objections, 


The simple Karen may have been choused and cheated by the 
astute Burman. 


But things may be the other way, Cunning is not a monopoly’ 
and Karens : are age without their fair share, if not more, 


But anyhow we must proceed upon principle and general rules. 


Here we find the defendants in possession for a great length of 
time, forty years or so admittedly, and possibly much longer, and we 
have the plaintiff coming forward to oust them on the strength of the- 
flimsy evidence of two of his friends, who say that in the days of their 
youth, some forty years ago, they remember a none Base of the land: 
to defendant's predecessors. 
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What may have happened in the interval even if there were 4 Maune Saw Gata 
mortgage once on a time? 

Any man might be robbed of his own any day in this way if the 
Courts were to allow such evidence to prevail against all the pre- 
sumptions of long possession and’ all the probabilities of ordinary 
life. 

Such a result, it is needless to say, would be utterly unreasonable 
and absurd. 


The decree of the Courts below cannot be sustained and must be 
reversed with costs. 


@ 
Maune Tun Bru, 


Croil Second 
Appeal No. 198 of 
1899. 
Fanuary 
abth, 

1898. 
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Before G, D, Burgess, Esq., €.$.1. 


MAUNG THIT anp MAUNG YON, Apprtianr (Derzxpanr) v. MAUNG 
KIN, Resrvonpent (PLAINTIEY). 


Mr. C. G. S. Pillay—for appellants. 


Evidence Act, toz—110-—Suit for redenption of mortgage-—Burden of progf— 
Necesstiy for clear proof of existence of mortgage when disputed, 


SECOND APPEAL. 


The respondent-plaintif’ sued the appellant-defendants for redemption of cer- 
tain land of which they had long been in possession, on the allegation that his an- 
cestor had mortgaged it to their ancestor in 1229 B, E., or thirty years ago. 

The mortgage was denied. 

An alleged duplicate mertgage deed was produced, and found to be a forgery. 

The plaintiff’s witnesses were relatives and interested and apparently untrust- 
worthy, and not one of them was named in the document, all the witnesses to which 
were said to be dead. 

The only other evidence was as to an alleged acknowledgment of the mortgage 
by defendants and agreement to allow redemption, and it was contradicted by the 
absence of any action on such alleged undertaking. 

The Court of First Instance disbelieved the whole story for plaintiff and dis- 
missed the suit, but the decree was reversed in first appeal. 

In second appeal— 

Held,— reversing the decree in the first appeal and restoring that of the Court of 
First [nstance with costs, that the evidence was untrustworthy and insufficient. 

Tt is the man out of possession who is bound to prove his rights, and uniess he 
does so distinctly and satisfactorily, and without roum for reas »nable suspicion, the 
Courts ought to refuse the relief sought. 


THIS appeal must prevail. 

The Lower Appellate Court has obviously reversed the decree of 
the Court of First Instance on insufficient grounds, 

That Court went at length and with fulness into the case, and 
pointed out how the evidence for the respondent-plaintiff had broken 
down or was untrustworthy. It found that the document on which 
plaintiff relied was a forgery, and this conclusion the Lower Appel- 
late Court was unable to gainsay. 

Now the whole claim was in reality founded on this document, 
which waz, according to the story, a duplicate original, and if the do- 
cument was left unproved, oral evidence was either inadmissible or 
worthless, 

The respondent tells me in this Court that every one of the wit- 
nesses whose names appear in the document is dead ; even the Maung 
Ni mentioned as writer, who is not the Maung Ni called as a witness, 
The witnesses produced, Kan Daw and Maung Ni, are not named in 
the document. 

Surely this is an extraordinary thing. 
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It is, of course, an easy matter to make a false document and put in 
it the names of dead men who cannot be called to contradict. 

The witnesses named are relatives and have some interest, it would 
seem, in the claim, and the Court of First Instance was perfectly right 
in refusing to believe them. ; 

The rest of the evidence about the alleged acknowledgment of the 
mortgage by appellants is contemptible and false on the face of it, 
being contradicted by the circumstance that years elapsed without 
the respondent taking advantage of the admission asserted. 

This is now a_ stereotyped device of claimants for land to support 
a baseless or infirm suit, and the Courts should refuse to take such 
testimony as of any practical value. 

It should be remembered that it is the man out of possession who 
is bound to prove his rights, and unless he does so distinctly and 
satisfactorily, and without room for reasonable suspicion, the Courts 
ought to refuse the relief sought. 

The decree in first appeal is reversed and the original decree re- 
‘stored with costs. 


Maune Terr 


Ue 
Mauno Kin, 


Civil second Appeal 
No, 155 of 
r897, 
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and, 
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Before G. D. Burgess, Esq., €.5.1. 
MAUNG SAN PYI 2. (1) MAUNG TUN, (2) MAUNG PAW, (3) MAUNG 
CHAN E, axp (4) MAUNG SHWE PO. 


Mr, A. N. Hivjee—for Appellant Mr. S.C. Dutta—for Respondents 
(plaintiff). (defendants). 


Evidence 109—114, I[lustration (4)—Presumption of continuance of same state: 
of things—Tenancy, Termination of—No proof of definite term of notice 
to quit—~Presumption of continuance of tenancy under circumstances. 


SeconD APPSAL. 


Suit for damages for trespass, 
The fand to which the claim in the suit related was State land which had been 
held by appeilant-plaintiff for along succession of years. 


In 1237 B.E., having occasion to go elsewhere, appellant, according to local 
custom, made over the land to the Myaungzaw to let during his absence. The 
Myaungzaw let it out accordingly to first defendant, the only real respondent, who- 
continued to cultivate the land through the othet defendants, his sub-tenants. 
When appellant came back in 1258, he wanted to re-enter on the land at once, and 
a struggle for possession took place, which resulted in the present suit for damages 
for loss of crop by trespass. 

The sole question for determination was whether the tenancy of respondent in 
1257 terminated with the end of that year or extended into t258. 


Held—that,, on the ordinary rules applicable to tenancy, appellant-plaintiff 
would be bound to give reasonable notice, say half-a-twelve months’ of the inten- 
tion to determine thelease. Here there was no such notice, and no positive evidence 
of a definitely limited term of occupancy, so as to entitle appellant to re-entry at 
the end of the year wi:hout notice, and consequently it was impossible lo grant the 
claim made for damages by respondent’s continuing in occupation after the begin- 
ning of 1258. 

Appeal dismissed with costs. 


JupGcMenT in Firsy AePEaL. 


Tats was a suit for recovery of 60 baskets mayi2 paddy, or the value, Rs. 60. The- 
Lower Court allowed the claim and the original defendants appeal against the de- 
cree. The respondent alleged that he has always been in possession of this State 
land and asserted a sort of bobabatng claim over it, that is, to cultivate it. It was. 
proved, however, that in 1257 B.E,, the appellants cultivated the land with the ap- 
proval of the thugyi and the Myaungzaw. [twas pretty clearly established, too, 
that in 1258 B.E., the appellant first cultivated the five dwin of land and that re- 
spondents’ tenants came subsequently and cultivated small portions of the land. 
The Lower Court has disposed of the case ina most summary manner and has. 
allowed the decision to rest on a tax-ticket which may prove anything or nothing. 
In the first place appellants having been admittedly in possession in 1257, they must. 
have been legally ejected or dispossessed in 1258 B. E. Again, how came the res- 
pondent to cultivatein 1258 B.E.? What personin authority ejected appellants 
and put in respondent? As for the receipt for the current year, there appears to be- 
something dishonest and underhand about it. {tis dated 27th June 1897; by the 
date on the stamp on the back it would appear to have been filed on the roth June- 
1897, whereas in the list ot documents the date of production is entered as the 15th 
June 1897. It seemsto me that the Judge of the Lower Court has admitted the- 
document immediately previous to his writing his judgment. 
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I now frame the following issues :-—~ 
(1) What right, if any, had Maung San Pyi to cultivale the land in 1258 
Te. ¢ 
(2) First defendant (appellant) Maung Tun having cultivated the land in 
1257 b.E., he was entitled to cultivate it again in 1258 B.E.; by whom 
and in what manner was the lawfully dispossessed or ejected and thus 
prevented from working the land in 1258 B.E, ? 


(3) On what date was the document signed asa receipt by thugyi Maung 
I.u Gyi, and dated 27th June 1897, produced, and was it receivable in 
evidence. 


Thecase will be sent back to the Court of First Instance for a findixg after notice 
to respondents on each of such issues after record of such further evidence as may 
be adduced. The appeal is fixed for re-hearing and for final orders for 18th 
August 18y7- 

The further report of the Court of First Instance, with finding on issues framed 
here, received and read. I do not agree with the finding onthe second issue. There 
is no evidence to justify the opinion that Maung San Pyi only temporarily aband- 
oned the land, and that Maung Tun was only putin for one year. Maung Tuncul- 
tivated the land in 1257 B.f., and in virtue of his right as tenant commenced 
cultivating the land in 1258 B_E., and was not lawfully dispossessed. If Maung San 
Pyi entered and cultivated the land, he was a trespasser, and cannot claim under 
his trespass. As for the receipt, it was apparently manufactured for the purpose 
and wrongly admitted just before judgment to address up a weak cause. The 
Lower Court’s explanation for its admission | consider wholly inadequate. The 
admission before judgment, without its being put befcre the parties in any way, 
was an illegal ard unjustifiable. Act. 

On. these grounds I set aside the judgment and decree of the Lower Court ; the 
respondent to pay ail costs in both Courts. 


JUDGMENT IN SECOND APPEAL, 


THE sole question in this case is whether the tenancy of the first 
respondent in 1257 terminated with the end of that year or extended 


into 1258 and the Lower Appellate Court saw that this was the point,. 


though it has not put it quite in the same way. 


There are indications in the evidence that the custom of the locality: 


would make the tenancy end with the year, but they stop a good way 
short of proof. 

The Myaungzaw does not say that the tenancy was granted for a 
single year only at least not distinctly, and it is thus left uncertain when 
appellant could claim to resume possession. i 

On the ordinary rules applicable to tenancy he would be bound, if 
the term was not absolutely limited to begin with, to give reasonable~ 
notice, say half-a-twelve months of the intention to determine the lease. 


Here there was{ no notice and no positive evidence of definitely limit-- 
edterm of occupancy and consequently it is impossible to grant the: 
claim made for damages by the first respondent continuing in occupae- 
tion after the beginning of 1258. 

The second Appeal must therefore be dismissed with costs. 


Maune San Pre 


a 
Maune Tun. 
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Civil Appeal Before G. D. Burgess, Esq, C.s.7. 
No. 44 of oe i 
) MAUNG NWE 
1897. SOM ey v. MAUNG PO GYL 
May (:) MAUNG CHA 
roth. Evidence Act, 110—Burden of proof as to ownership—Land—Possession of 


— Bobabaing—Sisa—Thugyisa—Distinetion between clatins founded on official and 
on private title, 

The burden of proof imposed by section 110 of the Evidence Act on the party 
out of possession of land seeking to oust the party in possession is not discharged 
by showing a title of ownership dependent upon the retention of official position 
under the Burmese Government. 

“fhe title that must be established is an absolute private proprictary title. 

In this case it was incumbent on the plaintiff to make out a title good in itself to 
oust the defendants from their possession of the land which had lasted ten or 
eleven years 

The only title made out with any certainty was that of a title attached to the 
thugyiship, which office was no longer the plaintiffs but the second defendants, 
while the title set up was one of absolute private ownership quite apart from 
the thugyiship, and such title was. not proved by the evidence adduced. 

The defendants had no better title to the land than the plaintiff perhaps, but 
they were for the time being in possession of the land and were entitled to retain 
it until a better title was made out against them. 


The evidence in this case is of the usual unsatisfactory character in 
many respects, and documents have been admitted on the record 
without any kind of proof. 

Putting aside all the inadmissible, untrustworthy, and doubtful 
materials, however, the main facts stand out with sufficient plainness, 

These facts are that the Jand in dispute was one time held by 
second appellant, defendant’s father Maung Hmat, a thugyi, who had 
to flee on account of the rebellion in 1228 (B.E). Then respoadent- 
plaintiff's father became thugyi and had control up to 1247, the year 
of the annexation, It was then the plaintiff's turn for rebellion, and 
when he was transported the second defendant-appellant came into 
possession and has held it since. The parties both rely on various 
-contests as to bobabaing or private rights, but in the absence of dis- 
tinct legal proof of documents and in the presence off difficulties as to 
the possibility of sevarating official from private claims no weight 
can be attached to these affairs. The broad facts are that the land 
changed hands with the thugyiship and that it was as representatives 
of the thugyiship that either party was able to get hold of the land. 
If any qualification is required of this general statement, it is in favour 
-of appellants, because there is evidence, which the Lower Appellate 
‘Court regarded as the most trustworthy and independent, that two 
tenants put in by Maung Hmat continued to hold the land or some of 
it for several years after Maung Hmat’s downfall, The result of this 
is that if there was any private right in the land, it was rather the 
-appellant’s than the respondent’s family who had it. But the conduct 
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of the parties themselves and the rest of the evidence leave little 
room for doubt that the title to the land followed the thugyiship. 

The Settlement authorities have apparently recognized the land as 
bobabatng, but that makes no kind of difference. 

It is incumbent on the plaintiff to make out a title good in itself to 


oust the defendants from their possession of the land which has lasted © 


ten ot eleven years. The only title he can make out with any cer- 
tainty is that of a title attached to the thugyiship, and the thugyiship 
is no longer his, but the second defendant's. But anyhow the title 
plaintiff sets up is quite apart from the thugyiship and 1s one of abso- 
lute private ownership, and such title I find that he has not proved by 
the evidence adduced, 

The defendants have no better title tothe fand than the plaintiff 
perhaps, but they are for the time being in possession of the land and 
are entitled to retain it till a better title is made out against them. 

The decree of the Courts below must therefore be reversed with 
costs and the plaintiff's suit dismissed. 

The Court of First Instance should be called on for explanation as 
to the following points :-—~ 

Why it did not cause the plaintiffs brother and sister, his 
co-heirs, to be brought on the record as parties? 

Why it has admitted as documentary evidence unproved docu- 
ments? 

And why it has admitted hearsay statements on the record 
as evidence? 


Mauye Nwe 


Uv, 
Maune Po Gyr. 
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Civil Second Before F. S, Copleston, Esq, 
Appeal No. 274 of MAUNG LU PE anp anorner v, MAUNG LU GALE. 
eset ‘ Mr. C. G. S. Prllay—tor appellants, 
jzoth, Evidence Act, r1o—Burden of proof—Suit for redemption of mortgage. 
1899. 4 a was a suit for redemption of certain land which formerly belonged to one 
ama Ta Nu. 


The plaintiff was her grandson by a deceased daughter and the defendants were 
the mortgagees. ‘Phe land was mortgaged by Maung Pa, ason of Ma Nu, with 
whom ke lived during the lifetime of Ma Nu. It was first mortgaged in 1220 
B.E., and, after payment of part of the amount due, was remortgaged by Maung 
Pa in 1234 B.E., that was 25 years ago. Maung Pa died over 13 years ago. 
The defendants objected that the land was not part of the undivided estate of Ma 
Nu, but was the property of Maung Pa and was, therefore, redeemable by his heirs 
only. 

Phe Court below, thinking that the burden of proof of division was on the de- 
fendants, the mortgagees, found that they were unable to prove that the land in 
dispute had fallen to Maung Pa ona division of Ma Nu’s estate, and accord- 
ingly gave a decree to the plaintiff : 

In second appeal— 

Held,—reversing the decrees of the Courts below, that the Courts were wrong 
in putting the burden of proof of division of Ma Nu’s estate on the mortgagees, 
There was no presumption that property left by a person long deceased was part 
of an undivided estate. When land had been in the exclusive possession of others 
for a long period, the person asserting that it formed part of an undivided estate 
should be required to prove the fact. 

This was a suit for redemption of certain land which formerly be- 
longed to one Ma Nu. 

The plaintiff is her grandson by a deceased daughter and the de- 
fendants are the mortgagees, The land was mortgaged by Maung 
Pa,ason of Ma Nu, with whom he lived during the lifetime of 
Ma Nu. It was first mortgaged in 1220 B.E., and, after payment of 
part of the amount due, was remortgaged by Maung Pa in 1234 B.E., 
that is, 26 years ago. The defendants objected that the land was 
not part of the undivided estate of Ma Na, but was the property of 
Maung Pa and was, therefore, redeemable by his heirs only. Maung 
Pa died before the annexation, over 13 years ago, and his widow, Mi 
Yan, his heir died a year ago, leaving as her heira nephew, Maung 
Kyaw Hla, who, it is contended, is alone entitled to redeem the land. 
The Court of First Instance found that the defendants were unable to 
prove that the landin dispute had fallen to Maung Pa ona division 
of Ma Nu’s estate; that, if such division had been mace, the defend- 
ants should be able to prove their interest in the land; that the 
plaintiff by calling uninterested witnesses proves that the estate of 
Ma Nu is not yet divided among the co-heirs. The Judge therefore 
gave a decree for plaintiff. The Judge clearly thought the burden of 
proof of division was on the defendants, the mortgagees. The Lower 
Appeliate Court agreed “ with the Lower Court in thinking that there 
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“is not sufficient cvidence about the division of the mother’s estate, 
“and as such Maung Lu Gale, respondent, has every right to redeem 
“the land ow the death of Maung Pa as he is the co-heir of Maung Pa.” 
Further on the Judge says: “ there is ro evidence that the estate of 
“Ma Na was divided among the co-heirs.” The Lower Appellate 
Judge, thereforc, confirmed the decree of the Court of First Instance. 
Several grounds of appeal are set out in the memorandum— 
(1) that the burden of proof of division of the estate of Ma Nu 
was wrongly thrown on the defendants-respondents ; 
(2) Chat, whether the estate was divided or not, Maung Kyaw 
Ila was the only person entitled to redeem ; 
(3) that the land lad been in the exclusive possession of Maung 
Pa, who mortgaged it for 26 years, and the plaintiff had 
failed to show any interest in the property. 

The Courts were wrong in putting the burden of proof of division 
‘of Ma Nu’s estate on the mortgagees. The land was admittedly 
mortgaged by Maung Pa alone, and neither the plaintiff nor any 
other co-heir had, so far as any assertion or evidence goes, ever had 
anything to do with the land for 26 years or more. There is no pre- 
sumption that property left by a person long deceased is part of an 
undivided estate. According to the circumstances of the case, it may 
require much, or very little, evidence to sufficiently prove that pro- 
perty is undivided, but, when land has been in the exclusive posses- 
sion of others fora long period, the person asserting that it forms 
part of an undivided estate should be required to prove the fact. In 
this particular instance it may be noted that during the original 
owner’s lifetime Maung Pa by himself mortgaged the land, and of 
course this fact is to some extent in favour of the defendants. 

But I will proceed to examine the evidence as to the division of 
the estate of Ma Nu, 

Maung Shwe Ya, first witness for the plaintiff, merely says he lives 
in the same village and would know if a division had taken place, 
and that it has not been effected. Maung Pe Hlaw, second witness for 
plaintiff, says the same, but he goes on to say that he is working land 
let to him by Maung Po Pyi, a grandson of Mi Nu by a deceased 
father, and therefore nephew of Maung Pa. He does not know how 
Maung Po Pyi came to possessthe land, which is in the same place 
as the land in dispute. This witness also states that Maung Lu Gale 
and Ma Lun U, grandson as aforesaid, and great granddaughter by a 
deccased mother and grandmother of Ma Nu, have also been working 
land which was descended from Ma Nu. He does not know how they 
came to possess the land. Thus against the negative evidence of 
these two witnesses thereis to be set the positive evidence that 
three co-heirs of Ma Nu have been working land formerly part of the 
state, and there is no evidence of any sharing of profits. The 
negative evidence is worth little, because, if the heirs quietly agreed 


Maune Lu Pe 
Ue 
Mauna Lu Gare, 


Maune Lu Pe 


UV. 
Maune Lu Gazz, 


420 UPPER BURMA RULINGS. { 1897— 


Evidence —-Ito. 


among themselves as to a division, there is no reason why other per- 
sons should know of the arrangement. That there must have been 
some alrangements for separately working the lands formerly owned 
by Ma Nu is clear, and the plaintiffs witnesses admittedly know 
nothing about it, Defendants’ witness Maung Shwe Thaik used once 
to be Maung Pa's hired labourer, He says he was present when 
portions of land he had formerly worked were given to plaintiff 
Maung Lu Gale, to Ma Lun U, and to Maung lo Pyi, by Maung Pa 
to work during the time of King Thebaw. He does not know why 
the land was given, but such evidence as he gives is in the direction 
of a division of the estate. The above is all the evidence on the point. 
It is not as clear and decisive as evidence of such matters often is, 
but, such as it is, itis decidedly against the fact that the property 
of Ma Nu is still undivided. There is not an atom of evidence to 
show any sharing of profits or other common dealing with the pro- 
perty for many years past. As [ have said, the burden of proof was: 
on the plaintiff to show his right to redeem, that is, that he was a co- 
heir with an interest in this land. He has failed, and, indeed, as 
above shown, such evidence as there is against him. There is no 
need to go into the question of limitation in this suit. If plaintiff 
could make out that the property was undivided estate, the land being 
under mortgage, his claim would probably not be barred by limitation, 
as no profits have accrued and no exclusion would be presumed. 

I have gone carefully into the evidence, because, hesides diflering 
from the Lower Courts on the question of burden of proof, Ishave found 
myself further unable to agree with them on what is practically their 
finding of fact, that there is no evidence of partition or that the evi- 
dence is the other way. The decrees of both the Lower Courts are- 
reversed and plaintiff’s claim is dismissed with costs. 
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Before H,. Thirkell White, Esq, Ci 2. 
MAUNG MIN DIN v. MAUNGON GAING anp MAUNG FO GYI. 
Maung Tun U-—for appellant. [| Mr. 8. C. Dutta—for respondents. 
Ownership of land—-Burden of proof sn person out of possession. 


‘he plaintifis-respondents claimed the land in suit on the ground that they had 
placed the defendant-appellant temporarily in possession at his request some five 
years previously. The defendant-appeliant denied the alleged permission and said 
that he had cccupied the land and cleared it about 12 years ago with the subse- 
quent acquiescence of a person who claimed to be the owner. 

‘The question for decision was whether the burden of proving that they were 
entitled to recover possession was on the plaintilts-respondents, or whether the 
defendant-appellant was under the obligation of proving that he was entitled to 
retain possession, 

Held,—that under section rio, Evidence Act, the burden of proving their case 
rested on the plaintiffs-respondents and that they were not entitled to succeed 
merely because the defendant-appellant failed to prove his title. 

References :-~ 

LL.R., 12 All, 46. 
2.U.B.R,, 1892—96, page 37%. 











oe 9. 

Tuls case, which is not without difficulty, has been dealt with by the 
Lower Courts on first principles without reference to authority. In 
cases involving difficult points of law, Courts should seek guidance 
from previous cases in which similar pcints have been considered by 
Superior Courts. | 

The plaintifis, On Gaing and Po Gyiclaimed the land in suit on the 
ground that it was their property and that they had placed the de- 
fendant, Min Din, temporarily in possession at his request some five 
years ago. “Che dcfendant-appellant denied the alleged permission 
and said that he had occupied the land and cleared it about 12 years 
ago, with the subsequent acquiescence of one Ma Nyet who claimed 
to-be the owner. 

The Lower Courts have found that the plaintiffs have proved their 
title and possession within £2 years before the institution of the suit, 
and there is no doubt evidence to show that Paw U, who admits that 
he and his father held under them, was in possession for some years 
after 1247 B.E., and therefore less than 12 years ago. The defend- 
ant has failed to show that hehas been in possession for more than 
twelve years ; or to give any satisfactory and established explanation 
of hisentry on the land, On the other hand, the plaintiffs produced 
no evidence in proof of their allegation that the defendant occupied the 
land with their permission. 

The question is whether the burden of proving that they are en- 
titled to possession is on the plaintiffs, or whether the defendant is 
under the obligation of proving that he is entitled to retain posses- 
sion. There is a series of decisions of this Court which bear on the 
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point. In Maung Nyov. Maung Hmé* where the plaintiff alleged 
a temporary gift and the defendant an outright gift, it was held cr 
the authority of section 110 of the Evidence Act that the defendant, 
being in possession, was entitled to retain the land, and that, as there 
was no trustworthy evidence adduced by the plaintiff that the defend- 
ant was not the owner of the land in question, the defendant was not 
called upon to make out a title of his own. 

Again in At Gyt v. Ava U Arey the following statement of the law 
is to be found :— 

“There is no question here of «uy unlawful dispossession of the plaintiff by the 
defendants. The defendants are admittedly in lawful possession, and the plaintiff 
affirms that they are not the owners. The burden, according to the section, is 
accordingly on him. ‘The contention for the appellant amounts to an attempt to 
shift the burden of proof because he was once the owner, but there is no warrant 
for doing so inthe section, and the plain and unambiguous language of the law 
allows no opening for escape, ‘The question is not whether the plaintilf ees owner 
or not, but whether the defendants in possession av¢ owners or not of the land, and 
when the plaintiff says they are not, he has got to prove that assertion. 

“ The long possession of defendants for 10 yerws and their dealing with the land 
as their own property, as shown by the entry in the revenue registers of course 
strengthen their case, but if they had been in lawful possession for a single day, 
there would be no difference in respect of the imposition of the burden of proof 
made by the law.” 

This seems to be a very strong case in support of the strict interpre- 
tation of section 110 of the Evidence Act. 

In Ya Baing v. Ma Kyin Ya,t it was again held that as the defend- 
ant was in possession, the burden of proving that the plaintiff was 
entitled to deprive him of possession lay upon the plaintiff.  [t was 
further held that as the plaintiffs had failed to make but their case, it 
was not material whether the defence had been successfully estab- 
lished or not. 


In Maung Shwe Thi v. So Bén§ which is the case on which most 
reliance is placed by the respondents, it was held that where neither 
party proves title, the plaintilf can succeed on proof of previo is pos- 
session from which he has been wrongfully ousted within 12 years, 
and it was explained that with reference lo section tio of the iyvi- 
dence Act this decision amounted toa ruling that possession by a 
plaintiff, not shown to be unlawful, isa sufficient proof that the defend- 
ant is not the owner when all the evidence on the defendant’s behalf 
is that he is in possession as a trespasser, 

Another case cited by the learned Advocate for the respondents is 
that of Lachho y. Har Sahaz.|| In that case the law was stated as 
follows :— 


“The effect of these Indian cases broadly stated is,that when there is wrongful 
ouster of the person in possession, the person who comes into Court to oust such 


*2 U.B.R., 1892—96, page 371.] {2 U.B.R., 1892~—96, page 234. 
+ 400. | §-———-—_—-— -—— 619. 
ft LER. 12 All, 46 
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tortfeasor need not prove more than his possession of the lands in dispute and that 
he had been ousted by the defendant and that the plaintiff’s prior possession was 
prima facte evidence of his title.” 

Other cases in which a somewhat similar question has been raised 
depend on considerations of the Law of Limitation which do not arise in 
this case. 

As regards the two last cases which have been cited and which are 
certainly in favour of the respondents, it must be remarked that in 
both there is a distinct allegation of wrongful dispossession. In Shwe 
Thi v. So Bon,* the second defendant admitted that be found the 
plaintiff in possession, and, in spite of his remonstrances, he took pos- 
session, considering that he was merely resuming property of which 
he had been unjustly deprived in Burmese times. In Lachho v. Har 
Sahait it was alleged that the plaintiff was obstructed by the defend- 
ants, who entered into and began to build in spite of obstruction to 
such trespass by the plaintiff. I think that these cases must be con- 
sidered with reference to the specific facts, and that in both the fact 
that there was proof or admission of wrongful dispossession is one of 
the grounds on which the decisions rested. {am unable to construe 
these rulings as meaning that when a person is in possession he can 
be ousted on mere proof of previous possession by the plaintiff unless 
he can justify his possession, That would be in my opinion an un- 
warrantable extension of the meaning of these rulings, and it would be 
quite inconsistent with the rule laid down in section 110 of the Evi- 
dence Act as interpreted by the judgment of this Court already cited. 

In the present case there is clearly no allegation of wrongful dis- 
possession, The plaintiffs themselves admit that the defendant 
entered lawfully, with their permission. If they had proved this 
they would no doubt be entitled to succeed in their suit. But having 
failed to offer any evidence at all on this point, I am unable tosee that 
the cases cited by their learned Advocate are authorities for shifting 
the burden of proof on to the defendant. 

But as [ understand the argument, it is urged that, apart from the 
mere previous possession, the plaintiffs have shown that they were 
actually the owner of the land within the last five or six years ; they 
have made out their title and they are entitled to require the defend- 
ant to establish a better title. On this it is to be remarked that the 
proof of title as apart from possession is not very strong. But even 
assuming that title has been proved, I think that the case is similar 
to that of At Gyi v. Ma U Mé,t which has been already quoted. 
The defendant is in possession, the plaintiff affirms that he is not the 
owner. Section rro of the Evidence Act lays the burden of proving 
this on the plaintiff. lam unable to see that mere proof of owner- 
ship at some previous time throws the burden of proof on to the 
defendant, nor has any authority for that position been advanced. 


* 2, U.B.R., 1892~—96, page 61g. | TULL.R, 12 All., page 46. 
t2, U.B.R., 1892—96, page 400. 
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Maune Min Din 1 am therefore of opinion that the burden of proving their case 
; p. rested on the plaintiff and that they are not entitled to succeed merely 
Maune Ox GAINe. because the defendant failed to prove his title. He was not bound to 
do so, ? 
The decrees of the Lower Courts are reversed and the plaintiffs’ 
suit.is dismissed. The respondents will bear the costs in all Courts. 
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SECTION 114, See also pages 293 and 544. 
SBCTIONS 126 and 127, See also page 368. 
SECTION 153, See a/so page 309. 
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Before H.Thirkell White, Esq., C.2.£. 
GAYUDDIN v7. GAURL 
My, H. N. Hirjee—for respondent. 


Costs incurred by decree-holder in coutesting the removal of attachment cannot be 
added to amount of decree against the judgment-debtor. 


The plaintifi-respondent obtained a decree against the appellant and in execu- 
tion thereof attached certain property. One Hublal objected to the attachment on 
the ground that the property had been mortgaged to him. While this application 
was underenquiry the judgment-debtor paid in the amount of the decrec. ‘fhe 
Township Judge thereupon ordered the withdrawal of the attachment and gave the 
applicant Hublal the costs of the application. The decree holder then sued the 
judgment-debtor to obtain the costs which he had to pay Hublal and the costs 
which he himself had incurred in contesting the application. ‘Phe Court of First 
Instance held that the judgment-debtor was liable to pay the costs incurred by the 
decree-holder in the miscellaneous case in contesting the removal of the attach- 
mentand gave a decree against him. ‘The Lower Appellate Court held that the 
costs incurred should have been added tothe original decree and that the defen- 
dant was liable for them. It was urged that, if the mortgage was not executed in 
good faith and if the present appellant instigated the application for the removal 
of attachment with a view to preventing the execution of the decree against him 
and causing the decree-holder unnecessary expense, he was liable to make good to 
him the loss thereby occasioned. 

Held,—that the costs incurred by the plaintiff-respondent in the Miscellaneous 
ease could not be added to the amount of the decree against the defendant-appel- 
lant, 

Held also,—that where a Court has jurisdiction and orders or refuses cost the 
parties cannot bring a separate action for such costs. 

Held alse—that though the intervention was fraudulent a suit for damages oc- 
casioned by the intervention (as distinct from a suit expressly allowed by section 
283 of the Code of Civil Procedure) could not be maintained. 


References:— 
I, L. R., 9, All, 474. 
I. L. R., 1, Bom.,, 467. 

The plaintiff-respondent obtained a decree against the appellant 
Gayuddin, and in execution thereof attached certain property. One, 
Hublal objected to the attachment on the ground that the property 
had been mortgaged to him. While this application was under en- 
quiry the judgment debtor paid in the amount of the decree. The 
Township Judge thereupon directed the withdrawal of the attachment, 
remarking thatthe property had been “ honestly mortgaged by the 
judgment-debtor to the applicant under a registered deed.” He also 
gave the applicant the cost of the application. 

Gauri, the decree-holder, then sued the judgment-debtor to obtain 
the costs which he had to pay to Hublal and the costs which he himself 
had incurred in contesting the applicatioa. Without framing issues 
or taking evidence the Township Judge found that the judgment - 
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debtor, the present appellant, “deposited the decreed amount in Court 
because he was afraid that the fact of having acted dishonestly in col- 
‘Jusion with Hublal might be disclosed, if the case between the plain- 
tiff and Hublal were gone into.’ This finding seems inconsistent 
with the passage cited above from the orderin the Miscellaneous case, 
and no explanation of the inconsistency has been suggested, It may 
be remarked that the Miscellaneous case was instituted on 24th January, 
and that it was postponed seven times, five times because the Judge 
was going on tour ; it was not disposed of till 23rd March. On that 
date the Township’ Judge, as stated above, believed that the appli- 
cation was madein good faith. If he had not believed this he would, 
it may be presumed, not have giventhe applicant his costs. However, 
on the finding cited above, he held that the defendant Gayuddin was 
liable to pay the costs and he gave a decree against him. 

On appeal, the learned District Judge remarked that— 

‘* The question for decision is whether the costs incurred in attaching the proper® 
ty and in contesting the removal of attachment were properly incurred in trying to 
enforce the decree. Ifso, Gauriis entitled to recover them in addition to the ori- 
ginaldecree. * * * Even presuming that the mortgage wasa bona fide one, 
Gayuddin still had a saleable interest in the property. as it was not sold outright 
to Hublal but was only mortgage to him. * #* * £ hold therefore that the 
property was in any case properly attached, and the cost in attaching it and in con- 
testing the removal of the attachment were properly incurred, and these costs should 
have been added to the amount of the original decree and that Gayuddin is liable 
for them. 

The learned Advocate for the respondent has not been able to sup- 
port the decree of the District Judge on the grounds specified above. 
It is, of course, perfectly clear in any case that the cost incurred by 
Gauriin the miscellaneous case could not have been added to the 
amount of the decree against Gayuddin. Whether Gauri can recover 
them by separate suit is a different matter, Itis not urged that the 
view taken by the District Judge that if the mortgage was an honest 
transaction Gayuddin is liable for these costsis correct. If there wes 
a genuine mortgage, the mortgagee was entitled to bring it to ihe 
notice of the Court andto have the property sold subject to it. in 
that case, the decision of the Court as to the incidence of costs would 
have been final, subject to any application that might have been made 
for revision. But it is urged thatif the mortgage was not executed 
in good faith and if the present appellant instigated the application 
for the removal of attachment with a view to preventing the execution 
of the decree against him and causing the decree-holder unnecessary 
expense, he is liable to make good to himthe loss thereby occasioned. 
The act ofthe appellant was, it is urged, atort for which he is liable 
to be sued for damages. No authority hasbeen cited for this propo- 
sition and] have not succeeded in tracing any precisely similar case in 
the text-books orin the Reports. There is, of course, plenty of 
authority for the position that where a Court has jurisdiction and 
orders or refuses costs, the parties cannot bring a separate action 
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for such costs. This was laid down in, among other cases, Aad, 
Bakhsh v. Salig Ram That casé was one in which a sale-deed 
was successfully set up to obtain the removal of an attachment. In 
a subsequent regular suit, the-sale-deed was found to be fraudulent 
and collusive. But the plaintiff was held not to be entitled to costs 
incurred in the execution department where the defendant’s objection 
was allowed. Similarly it would be held that the present respondent 
could not sue Hublal for the costs incurred in the Misccllaneous case. 
The question then arises whether, although he cannot sue Hublal, he 
can maintain a suit against the present appellant who was not a party 
to the Miscellanecus case, 1 am of opinion that the principle which 
prevents the respondent from suing Hublal to recover these costs 
will also prevent him from suing the appellant. It seems to me that 
the respondent’s proper course was to move the Township Court 
when deciding the Miscellaneous case to award him costs; and if 
he was dissatisfied with the order of the Court in that respect to apply 
for revision. The case is one in which revision would no doubt be 
allowed, onthe ground that no other remedy was available, if it was 
clearly shown that injustice had been done. ‘fhe fact of that Hublal’s 
intervention was fraudulent (if it was so) would seemto give a cause 
of action against him as muchasagainst a third person concerned in 
the fraud. Yet in the case abovecited, as well asin the similar case 
of Pranshankar Shivshankay v. Govindhlal Purbhudast decided 
by the High Court at Bombay, it was held that, though the interven- 
tion was fraudulent, a suit for damages occasioned by the interven- 
tion (as distinct from a suit expressly allowed by section 283 of 
the Code of Civil Procedure} could not be maintained. For these 
reasons, ! have come to the conclusion that the present suit is not 
maintainable. If] have come tothe contrary conclusion, it would have 
been necessary to remand the case for retrial as the question whether 
the mortgage referred to was fraudulent has not been properly tried. 
The appeal is allowed. The decrees of the Lower Courts are 
reversed and the plaintiff’ s suitis dismissed with costs in all courts. 


*T LR, 9 Ail, 174. L TUL. Ri Bom, 467 
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Before G. W. Shaw, Esq. 
BLIIUGWAN DASS a, MAUNG LAW SHIN, 

Mr. H. N. Mirjee—for applicant. | Mr. C. G. S. Pil/ay—for respondent, 
Property wrongfully attached tn execution of decree Decree-holder who wrongly 
attaches liable for damage. 

Applicant in execution of a decree wrongly attached certain lime belonging to 
respondent as the property of the judgment-debtor. The respondent got the 
attachment removed. While it was under attachment the lime was damaged by 
zain and the respondent ultimately sold it at a less. He sued in the Court of 
First Instance for the difference in value. The Court gave him a decree which 
was upheld in the Lower Appellate Court, The appellant came up in revision on 
the grounds that the Lower Coutts were in error in holding that by attachment 
ownership was divested from the owner and made over to the attaching creditor 
whereas the only effect of attachment was that the custody of the property was 
temporarily placed in the Bailiff of the Court. [twas argued that the owner re- 
mained the owner, and it was therefore his business to roof the shed where the 
lime was and protect his own property, and if he neglected to do so, he should bear 
ad —that a wrongful attachment is the direct act of the decree-holder and 
not of the officer of the Court, and that the decree-holder who wrongfully attaches 
the property of a stranger is 2 trespasser and wrong—doer, and is responsible for all 
damage. 

References— E 
O’Kinealy’s Civil Procedure Code, page 440. 
I. L. R., 3 Bom., page 73- 

Law Reports, Privy Council, 1889-90, page 17. 

APPLICANT in execution of a decree wrongly attached certain lime 
belonging to respondents asthe property of the judgment-debtor. 
The respondent got the attachment removed. While it was under 
attachment the lime was damaged by rain and the respondent ulti- 
mately sold it at a loss. He sued in the Court of First Instance for 
the difference in value. The Court gave him adecree which was up- 
held in the Lower Appellate Court. The applicant new comes before 
this Court in revision on the grounds that the Lower Courts were in 
error in holding that by attachment ownership is divested from the 
owner and made over to the attaching creditor, whereas the only 
effect of attachment is that the custody of the property is temporarily 
placed in the Bailiff of the Court. The owner, it is argued, remained 
the owner, and it was therefore his business to roof the shed where 
the lime was and protect his own property, and if he neglected to do 
so, he must bear the loss. No authorities are cited for this view. 
For respondents the rulings given on page 440 of O’Kinealy’s Civil 
Procedure Code are referred to, and it is contended that the decree 
holder whoi wrongly attaches the property of a stranger is a tres- 
passer and a wrong-doer and is responsible for all damage. The case 
of Goma Mahadyv. Gokal Das* is very clear and to the point. In 
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Bruewsx Dass, that case unthreshed rice was threshed and carried off by thieves 
te big while under attachment in the circumstances stated. It was held 
Mauna Law SEIN. 115+ the decree-holders were liable for the full value of the rice, and 
that the plaintiff's cause of action was complete when the wrongful 
seizure was made at the instance of the decree-holder. The measure 

of damages was declared to be the value of the rice at the time of the 

wrongful seizure. If plaintiff accepted the straw left behind, the 

value of the straw was to be deducted. This ruling dates from 1878. 

The Privy Council subsequently (in 1889 in Kishory Mohan Roy 

v. Harsubh Das*) held similarly as to jute, the value of which 

had depreciated by the market falling, and they declared that by 

the law and practice of the Courts in India a wrongful attachment 

was the direct act of the decree-holder and not of the officer of the 

Court. These rulings put the matter beyond all doubt. I therefore 

dismiss the application with costs. 





* Law. Reports, Privy Conncii, 1889-90, page 7. 
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Before G. W. Shaw, Esq. Civil Revistars 
rTOOR KIIAN. No. 7 of 
ZULFIKAR KHAN. 1892. 
LZ\ ny KADER MOIDEEN, September 
DDIN v4 BALAND KHAN. r6th. 
| KANDAY KHAN. eri 


LDAWLAT KHAN, 
Mr. C. GS, Pillay—for applicant. | Mr, R. C. ¥. Swinhoe—for rst respondent, 


Execution of decree against one of several partners—Only judgment debtor's 
interest rn the partuership attachable—Procedure to be followed in execution, 


Applicant obtained a decree against respondent Baland Khan and in execution 
attached a definite sum of money in deposit with the Executive Commissariat Offi- 
cer on behalf of all the respondents, who were partners in a Commissariat contract. 
Lhe co-partners of Baland Khan applied to have the attachment removed, but the 
Subdivisional Court refused the application, holding that the prope rcourse for the 
co-partners to take was to sue for a dissolution of partnership. This course the co- 
partners proceeded to take and pending decision the District Judge issued an in- 
junction to the Subdivisional Court not to pay out the attached moneys to the’de- 
cree-holder till further orders. Inthe end the dissolution of the partnership was 
ordered and in his judgment the District Judge remarked that the moneys under 
attachment were partnership property and not liable to attachment in executian of 
a decree obtained against one of the partners separately on his private account. 
The Subdivisional Judge, acting on the remark in the District Judge’s judgment, 
paid out the money to the co-partners on security being given by them. ‘The pres- 
ent application was made in order that the District Judge’sremark might be set 
aside or else that the Subdivisional Judge’s action on the same might be set aside 
on the ground that the applicant was not a party to the proceedings before the 
District Court and ought not to be affected by the order in question. 


Pointed out—that a third party has a right to attach the interest of a partner in 
his partnership. 


Held-that the application for attachment was, in the presen case, incorrect in 
form. Itshould have prayed for the attachment of the judgment-debtor’s interest 

the partnership. 

Held also—that the interest attached might have been sold and it would then 
have been for the purchaser to dissolve the partnership. 

References :— 
I. L. R., 4 Bom., 322. 
————20 Cal, 693. 
————13 Mad., 447. 

APPLICANT obtained a decree against respondent Baland Khan 
and in execution attached a definite sum of money, being part of a sum 
of money in deposit with the Executive Commissariat Officer on be- 
half ofall the respondents, who were partners in a Commissariat con- 
tract. The co-pattners of Baland Khan applied to have the attach- 
ment removed, but the Subdivisional Court, following the ruling in 
Karim Bhaiv, The Conservator of Forests, refused the application, 


*1,L.R., 4 Bom., page 222. 
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holding that the proper course for the co-partners to take was to sut 
for a dissolution of partnership. 

This course the co-partners proceeded to take and pending decision 
the District Judge issued an injunction tothe Subdivisional Court not 
to pay out the attached moneys to the decree-holder till further orders. 
In the end the dissolution of the partnership was ordered and in his 
judgment the District Judge remarked that the moneys under attach- 
ment were partnership property and not liable to attachment in exe- 
cution of a decree obtained against one of the partners separately on 
his private account. No further order to the Subdivisional Court re- 
straining it from paying out the moneys to the decree-holder has been 
produced, but the record shows that the Subdivisional Judge, acting on 
the remark in the District Judge’s judgment, has paid out the moneys 
to the co-partners on security being given by them. The present ap- 
plication is made in order that the District Judge's remark may be set 
aside, or else that the Subdivisional Judge’s action on the same may 
be set aside, on the ground that the applicant was nota party to the 
proceedings before the District Court and ought not to be affected by 
the order in question. 

The application is certainly anomalous, but the proceedings are 
anomalous also. 

Besides the Bombay case already cited the following as wellas 
previous rulings referred to in them have been brought to the notice 
of the Court and discussed :— 

Parvathusam v. Bapanna.* 

Sagat Chander Raty. Ishwat Chandur Rat.t 
It is clear from these, including the Bombay case, that the right of a 
third party to attach the interest of a partner in his partnership has 
been admitted in India as it has been in England (Lindley on Partner- 
ship, 351, Sé¢.). 

The application for altachment was in the present case incorrect in 
form. lt should have prayed for the attachment of the judgment-debt- 
or’s interest in the partnership, but it is clear for the proceedings 
that this is what the decree-holder intended to do. 

In regard to the suit for dissolution, the respondents appear to have 
been misied in their application of the Bombay ruling. The later cases 
of Calcutta and Madras show that the interest attached might have 
been sold and it would then have been for the purchaser to dissolve 
the partnership. i do not, however, consider that the irregularities 
were in any way material. 

Respondents having now obtained an order of dissolution and ac- 
count, can proceed in the manner laid down in the Civil Procedure 
Code to have the attachment removed. 

On the 30th October, the date of the judgment of the District Court 
in the dissolution case, they did in fact apply to the Subdivisional 


L.L.R.,13 Mad., page 447. 
1 


* TL, 
TILR., 20 Cal, page 693. 
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Judge for removal of attachment. The applicant not being a party to 
the dissolution case could not be directly affected by the judgment i in 
it, but he had intimated to the Subdivisional Judge that he was about 
to apply to this Court to have the District Judge’s order set aside, and 
the Subdivisional Judge therefore passed no orders on respondents’ 
application. He should now proceed to dispose of it. He will have 
to consider whether it is maintainable, and probably will find that it is, 
since their first application was dismissed on the ground that they 
ought to sue for dissolution of partnership If their ‘application i is un- 
successful, the Civil Procedure Code prescribes the course then open 
to respondents——a regular suit to establish their right to have the at- 
tachment removed. If the respondents do not succeed, the only course 
open to the Subdivisional Judge is to pay the amount attached to the 
decree-holder. He will bear in mind that what the decree-holder was 
entitled to attach was the interest of the judgment- debtor. Seeing 
that both parties have been equally in error in the course they have 
taken, I make no order as to the costs of this application. 
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See also page 247. 
See also page 24y. 
See also page 258, 
See also page 261. 
See also page 262. 
See also page 281. 
See also page 355. 
See also page 477. 


See also page 582. 
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Before 11. Thirkell White, Esq. € Lk. 


MAUNG PO GAUNG » (ty) MA NYUN, (2) U KYA GYI, axpv (3) 


MA NYEIN, 
Mr. Pillay—tfor appellant (defendant). ae respondents (plain- 
tiffs). 
Guardians and Wards Act, 1890, s 43—Powers of Courts in respect of guardians 
regulated and limited hy Guardians and Wards Act, 1890, 

Inthis case aun application was made to the District Court, purporting to be 
under section 39 of the Guardians and Wards Act, for the removal of the defend- 
ant, Po Gaung, from the guardianship of the person of two minors and for the 
appointment of the plaintiffs as guardians in his stead, 

After full enquiry, the District Judge, acting on his own motion under section 
43 of the Guardians and Wards Act, made an order regulating the proceedings 
of the defendant. 

Against this order the present appeal was preferred, 

Held —that as the defendant was not a guardian appsinted or declared by the 
Court, the District Court had no power to make an order regulating his conduct 
under section 43 of the Guardians and Wards Act; and further that the Courts 
had no power to make such an order in the exercise of any jurisdiction apart from 
that conferred by the said Act. 

References -— 
I. L. R., 16 Bom., 307. 
Story’s Equity Jurisprudence XXXYV. 
paragraph 1342, et seq. 
2U. B. R., 1892—96, page 265. 
2U, B.R., 1892—96, page 447. 

In this case an application was made to the District Court, purport- 
ing to be under section 39 of the Guardians and Wards Act, 18go, for 
the removal of the defendant, Po Gaung, from the guardianship of the 
person of two minors and for the appointment of the plaintiffs as 
guardians in his stead. 

{t appears that the two mirors are the legitimate children of Po 
Gaung and the first plaintiff, Ma Nyun. The allegation of illegiti- 
macy made from time to time by each of the parents as it suited them 
is not sustained in any way. The children, two boys, were brought 
up by their mother, who was living apart from their father, till the 
year 1896, when the District Court, on the suit of the defendant, gave 
them over to his custody. When the suit of 1896 was filed the Dis- 
trict Judge directed that the application should be made in the form 
noted in section to of the Guardians and Wards Act, 1890. No 
objection was taken to this direction, which was obeyed. But though 
the Court thus treated the case as one for the appointment or decla- 
ration of a guardian, it made no order under section 7 of the Act. It 
merely decreed what was asked for, namely, that the present defend- 
ant, Po Gaung, should have the custody of the children. Having found 
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that Po Gaung was not unfit to be the guardian, the Court was pre- 
cluded by section ry of the Guardians and Wards Act from making 
any appointment or declaration, and as a matter of fact it made none. 

The ‘applicati on inthe present suit was therefore irregular at the 
outset.. If the Court, in 1896, had made an appointment or decla- 
ration, though unauthorized to do so, and if no appeal against that 
order had been made, it is probable that its proceedings could not have 
been called in question at this late date. But, as I have said, no ap- 
pointment or declaration was made. The plaint under section 39 of 
the Guardians and Wards Act should therefore have been rejected-at 
once as disclosing no cause of action The plaintiffs’ proper course 
was to proceed under sections 8, 9, and to and to sue for their appoint- 
ment as guardians. Their prayer might have then been granted if 
the Court had found the defendant to be unfit to be the guardian of the 
children. 

However, no objection to the form of the plaint was taken and the 
case was tried on its merits, the District Judge bestowing infinite 
pains on it and endeavouring to do the best he could for the children. 
It was assumed that the defendant was the guardian appointed or 
declared ; and after full enquiry the District Judge held that he had 
been shown to be unfit for that position, at the same time, acting 
on his own motion under section 43 of the Guardians and Wards Act, 
the learned Judge made an order regulating the proceedings of the 
defendant. He ordered that the two minors should be sent to a 
boarding school at a distance to be approved by the Court, 

Against this order the present appeal was preferred. In the me- 
morandum of appeal no objection was taken to the jurisdiction of the 
Court ; it was merely objected that the orders imposed unnecessary 
and onerous restrictions on the defendant. But when the appeal 
carne on for hearing fresh points were raised. Itwas argued that 
the order was entirely ultra vires as section 43 of the Guardians and 
Wards Act had no application to the defendant. 

The first point to be considered is whether this objection can be 
taken at this late stage of the case and whether by his conduct in the 
Lower Court the defendant appellant has not waived his right to take 
it. As to the right of taking the objection at this stage, refer- 
ence has been made to the case reported in 2 U.B.R,, 1892—96, 
page 245, The authorities there cited are sufficient to show that new 
points can be taken, with the leave of the Court, on appeal. Both 
questions were considered in the case reported in 2 U.B.R., 
1893—96, page 447. In that case it was held that there was 
“authority for the general principle that the consent of parties cannot 
“confer on a Court the power to exercise jurisdiction which does not 
‘exist, and against the argument that by such consent a person is 
“estopped from raising at a later stage of the litigation an objection 
“which he has expressly or by implication waived.” It is clear 
therefore, that the practice of this Court is not to refuse absolutely to 
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hear argument on new points raised for the first time on appeal, 
especially when as, in the case of 1896 above quoted and in this case, 
the new objcclion goes to the root of the matter. It may further 
be helt as settled, until the ruling is shown to be erroneous, that 
consent of parties cannot confer jurisdiction. So far, therefore, as 
the order of the Discrict Court purported to be made under section 
43 of the Guardians and Wards Act, 1890, i am of opinion that it was 
made without jurisdiction, the defendant as is now admitted never 
having been declared or appointed by the Court. 

It was argued that, if this is the case, then this appeal could not be 
heard as, if there were no valid proceedings under section 39 of sec- 
tion 43 of the Guardians and Wards Act, there could be no appeal 
under section 47. Logically this contention is no doubtcorrect. But, 
if a Court assumes a jurisdiction which it is not lawful for it to exer- 
cise, this Court has certainly the power to declare the proceedings 
null and void andto place the parties in the position which they 
occupied at the beginning of the litigation. 

But the ingenious argument of the learned Advocate for the re- 
spondents was mainly directed to the maintenance of the position that, 
whether the Court had jurisdiction in this case under section 43 of the 
Guardians and Wards Act or not, it had the powes of controlling the 
proceedings of a parent or other guardian in the exercise of its ordi- 
nary equity jurisdiction, {tis pointed out that, in the Guardians and 
Wards Act, a guardian means “a person having the care of the per- 
son of a minor,” &c., and that the Act does not refer exclusively to 
guardians appointed or declared by the Court. Section 24 enacts 
that a yuardian of the person of a ward “must look to his support, 
“health, and education.” It is contended that this section refers to all 
guardians, whether appointed or declared by the Court or not, and 
that, while section 43 of the Act gives special power to the Court to 
regulate the conduct or proceedings of guardians appointed or declar- 
ed under the Act, the Court has power in the excercise of its ordinary 
jurisdiction to compel a guardian not so appointed properly to dis- 
charge the duties imposed by section 24. Keference has been made 
to the practice of the Court of Chancery in England as described in 
Story’s Equity jurisprudence, Chapter XXXV, and to the case of 
Satthrz (Indian Law iReport, 16 Bombay 307), in which the law relat- 
ing to minors was exhaustively discussed. 

After due consideration of these authorities, 1am unable to hold 
that this view is sustainable. It is of course the case that in England 
the Court of Chancery will interfere with the ordinary rights of parents, 
for the due protection and education of infants. The tenure of the 
decisions appears to be that interference will only be justified in ex- 
treme cases, and ordinarily when the removal of a father from the 
guardianship of his children is necessary. In one case it appears to 
-have been held that control can be exerised over the conduct of a 
father in the education of his children while he still continues to be 


29 


Mauno Ps 
Gaune 


UU, 
Ma Nrow. 


Maune Po 


Gaure « 
=e, 


Ma Nrvs, = 


438 UPPER BURMA RULINGS. [1894— 


Guardians and Wards—a3. 





their guardian (Story’s Equity jurisprudence, paragraphs 1342, ei seq.)- 
But in this case the children seem to have had property of their own. 
Even, if, therefore, there was no Jesislative enactment on the suh- 
ject, and if in matters relating to the protection and education of minor 
chidren, the Courts were left to the exercise of their ordinary juris- 
diction, according fo the justice, equity, and good conscience, it may be 
doubted whether they would be justified in interfering with the man- 
agement of children by their parents except in cases of grave mis- 
conduct, which would warrant the removal of the parent from his 
position as guardian. But the Courts in this province are bound by a 
legislative enactment and their jerisdiction in this matter is limited 
by the Guardians and Wards Act. It is admitted that, if a guardian 
is to be declared or appointed, if a father is to be declared unfit to be 
guardian of his children, if the conduct of a declared or appointed 
guardian is to be regulated, the Act provides the appropriate machi- 
nery and limits jurisdiction tothe District Court. ‘lo hold that, 
apart from the specific provisions of the Act, the Courts, in exercise 
of their ordinary jurisdiction, can control and regulate the conduct of 
guardians, other than those who can be dealt with under section 43, 
in the dicharge of their duties under section 24 of the Act, involves 
the proposition that suits to obtain orders regulating such conduct 
could be brought in any Township Court. Apart from the provisions 
of the Guardians and Wards Act which, it is argued, are not appli- 
cable, there is nothing to limit jurisdiction in this matter to this Dis- 
trict Court. This could hardly be intended. Ifa father is not a fit 
person to be the guardian of his children, the Act provides for his 
removal and for the appointment of a proper guardian. So long as 
the father is not found to be unfit to be a guardian, the law does not 
contemplate interference with his discretion, at least by any ( ourt in 
Upper Burma, This rule appears to be equitable and intelligible. It 
would be intolerable if the Courts were to interfere, without the 
strongest reason, in peoples ordinary domestic arrangements, As 
arule, in the absence of proved misconduct, a father must be allowed 
to govern his household according to his own judgment. It would 
open a door to much vexatious litigation if the ordinary Courts were 
held to be vested with jurisdiction to dictate to fathers the precise 
imanner in which the children should be brought up. Jn the present 
‘case, the District Judge's orders were very reasonable and the de- 
fendant would be well advised to give effect tothem. But he cannot 
be compelled to do so. 
On the whole case, I am of opinion that as the defendant was not 
a guardian appointed or declared by the Court, the District Court had 
-no power to make an order regulating his conduct under section .43 
-of the Guardians and Wards Act; and further that the Court had no 
“power to make such an order in the exercise of any jurisdiction apart 
:from that conferred by the said Act. 
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Before G. W. Shaw, Esq. 
-(z) MA SIN, (2) MA TA, (3) MA PO SAUNG, MA KYA_ BU 7 MA 
SEIN. 

Mr. C. G. S. Pillay—for appellants. | Mr. ¥.C. Chatteeji—tor respondent. 
Suit for recovery of money paid as compensation for acquisition of land by 
Government Not a land suit—Furisdiction of Township Court, 

Appellants sued for certain money paid as compensation for the acquisition of 
and by Government in the Court of the Township Judge. The Township Judge 
entertained the suit after it had been referred to the Subdivisional Judge and sent 
back to him on an objection as to jurisdiction raised by the defendant-respondent 
and dismissed the claim, On appeal by the plaintiffs-appellants the Disttict Judge 
held that the suit wasin reality one in which the real point in dispute was the owne 
ership of land and therefore the Township Judge had no jursdiction, the District 
‘Court having withdrawn land suits from the Township Courts by a notification un- 
der section 15 of the Civil Courts Regulation. He proceeded to set aside the de- 


cree of the Lower Court. ; j 
Held,—that the suit in question was not a land suit and the Township Court was 


not without jurisdiction. 

Reference.—l. L. R., 6 Mad., page 344. 

Appellants sued for certain money paid as compensation for the 
acquisition of land by Government in the Court of the Township Judge. 
The Township Judge entertained the suit after it had been re- 
ferred to the Subdivisional Judge and sent back to him onan objection 
as to jurisdiction raised by the defendant-respondent and dismissed 
the claim on the grounds that plainiiffs (appellants) was not entitled to 
the money claimed and also on the ground of limitation, On appeal 
by the plaintiffs (appellants), the District Judge held that the suit 
was in reality one in which the real point in dispute was the owner- 
ship of land and therefore the Township Judge had no jurisdiction, 


Civil and Appeal 

No. #3 of t900, 
anuary 
z8th, 


the District Court having withdrawn land suits from the Township - 


Courts by a notification under section 15, Civil Courts Regulation. He 
proceeded to “ set aside the decree of the Lower Court.” 

This order is appealed against on the ground, among others, that 
the notification referred to did not include this suit. 

The notification is apparently that published at page 520, Part IV, 
Burma Gazette of 1899. 

[t is worded “ Swdject.—Land suits to be tried by the Subdivisonal 
Judges inthe District’? and it runs: In exercise of the powers con- 
“ ferred by section 15, Upper Burma Civil Courts Regulation, I of 1896, 
“ the District Judge, Sagaing, directs that all suits for the possession or 
‘redemption of land that may be instituted in the Court of a Township 
“Judge in the Sagaing district shall be tried by the Court of the 
‘ Subdivisional Judge to which such Township Court is subordinate.” 

It is argued for appellant that the heading is not t» be followed 
‘but the wording of the notification itself, and that this does not 
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in clude the suit in question or any description of land suit except those 
specified. Reference is made to section 16, Civil Procedure Code, A 
ruling of the Madras High Court, I. L. R., @ Mad., page 344, in which 
it~was held that asuit of this character was not a suit for an interest 
in immoveable property, bul onc for money or moveable property, is 
cited, 

For respondents it is argued that section 3 of the Civil Courts 
Regulation, which defines land suits and the heading to the notifica- 
tion must be read together, and the intention of the District Judge in 
withdrawinz land suits or suits in which title to immoveable property 
was involved from Township Courts must be presumed. Schedule I], 
Article 14, Small Cause Courts Act (1887), is referred to, where suits 
for compensation money paid under the Land Acquisition Act are 
classed with land suits. Iam of opinion that the suit in question is 
not a land suit. Even in the Schedule to the Small Cause Courts Act 
this class of suits is distinguished {rom all descriptions of svits relat- 
ing to immoveable property (see Article :1). But it is unnecessary to 
gosofar. The notification in question must clearly be held to cover 
only the particular descriptions of land suits mentioned in it. 

The heading is not to be followed and even if it were, it does not 
necessarily meanmore than “ classes of land suits which are to be 
tried by the Subdivisional Judge.” The Township Court as found by 
the Subdivisional Judge when the case was referred to him for trial 
was not without jurisdiction. The Lower Appellate Cour's order is 
set aside and it is directed that the Lower Appellate Court proceed 
to hear and determine the appeal on its merits. 

lt is unnecessary to deal with the other matters referred to in the 
petition of appeal. 

Co:ts to be paid by respondent. 
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Before G. W. Shaw, Esq. 
MA LOK, MAUNG LU PYAUNG v7. MAUNG SAN YA THA, MA MIN 
MAUNG, MA THAN. 
‘Mr, //, N. Airjee—for appellants. | Mr, C. G. S. Pillay—for respondents. 
Civil Court bound of tts own motion to consider whether tt has jurtsdiction— 

Duty of Appellate Court to rectify error in appeal when question of jurisdiction 

has been overlooked. 

The evidence clearly established that the land in suit belonged to plaintiffs- 
respondents and was in their possession down to 12571B.8. at least, But the evi- 
dence also disclosed the fact that owing to river action the land was gradually 
washed away until, in 1258, it ceased to exist. Simultaneously new land was 
formed (on the other side of the stream) and this the {defendants-appellants took 
possession of as an accretion totheir holding which adjoined on that side. Plain- 
tiffs-respondents also from the first resumed possession of such of the new land as 
they found workable. It was not asserted in the Lower Courts that the new land 
was State land, but this question presented itself on the evidence. The Advocate 
for defendants-appellants argued that the question was not raised in the Lower 
Courts and ought not to be answered in second appeal. 

Fleld,—that 2 Civil Court is bound of its own motion to consider whether it has 
jurisdiction, If on the record the Court discovers that it has no jurisdiction it must 
dismiss the suit whether the parties have raised the question or not. The question 
of jurisdiction is vital and where it appears that a Court has decided a case in which 
it had no inherent jurisdiction over the subject-matter this cannot be overlooked by 
a Court of appeal or second appeal. 

References :— 
2, U. B. R., 1897-1901, pages 207, 209 and 211, 
P, j., L, B.. page 539, 16. 
I, L. R,, 23 All, page 505. 
L. R., 13, 1. A., page 134. 
I. L. R., 9 All, page 191. 

On the facts of this case there is little doubt. The evidence, as it 
seems to me, clearly established that the land in suit for land in or 
about the same spot belonged to plaintiffs-respondents and was in 
their possession down to 1257 B. Kat least. Ido not see that there is 
any real conflict of evidence, But the evidence also discloses the fact 
that owing to river action the land was gradually washed away until, as 
the first Court remarked in 1258, it ceased to exist. 

Simultaneously new land was formed (on the other side of the stream) 
and this the defendants-appellants have taken possession of as an ac- 
cretion to their holding which adjoins on that side. The plaintiffs- 
respondents also from the first apparently resumed possession of such 
of the new land as they found workable. 

There is no doubt that in the view of the majority of the witnesses 
the new land continued to be the property of plaintiffs-respondents. 
It was not asserted in the Lower Courts that the new land was State 
land, but this question obviously presents itself on the evidence. The 
learned advocate for the defendants-appellants has referred to Tha 
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Ni* from which he distinguishes the present case in that the question 
was not distinctly raised or admitted in the Lower Courts. He argues 
that in these circumstances the question ought not to be answered now 
and cites O’Kinealy’s Civil Procedure Code, note to section 15, where a 
ruling is quoted to the effect that where the question of jurisdiction is 
doubtiul the Court should proceed and when the point is raised on 
second appeal no notice should be taken of it. He refers to Starling’s 
edition of the Limitation Act, note on section 4, to a ruling of the Chief 
Court of Lower Burma in 1899, Shwe La v. Shwe Go, t and to Par- 
sotam Gir vy. Narbada Gry, taruling on ‘res fudtcata in support of 
this contention, He also cites the Lower Burma case, Vga Yat v. Nga 
Tayok § as authority fot the view that the jurisdiction of a Civil 
Court is not necessarily ousted by a Revenue Court. 

The citation of these rulings indicates that the learned advocate has 
abad case, ihe last declares plainly enough that section 50 (of the 
Lower Burma Land and Revenue Aet) bars the jurisdiction of a Civil 
Court where the claimant admits, or where zt otherwise uppears that 
he claims to occupy, etc., and that “if in the course of a suit a Judge 
is satisied on the evidence produced by the parties that the claim or 
dispute or part thereofis one covered by clause (4) of section 55, 
Burma Land and Revenue Act, it would be his duty to dismiss the 
suit, etc.’ on the ground that the Court had no jurisdiction. “A Civil 
Court is bound of its own motion to consider whether it has jurisdic- 
tion.” The other cases cited cannot be brought to bear on the present 
case in any way. There is no doubt that if on the record the Court 
discovers that it has no jurisdiction it must dismiss the suit whether the 
parties have raised the question or not. See on this peint the Privy 
Council ruling in Ledgard v. Bull || quoted in O'Kinealy’s rote to 
section ts, Civil Procedure Code. 

In short the question of jurisdiction is vital and where it appears 
that a Court has decided a case in which it had no inherent jurisdic- 
tion over the subject-matter, this cannot be overlooked by a court of 
appeal or secend appeal. The case of Afaung Kév. Po Nit* above 
cited is directly in point. Following the course taken there, | refer 
this case to the Lower Appellate Court for determination of the ques- 
tion whether the land is State land. 

The Land and Revenue Regulation, section 23 (c), and Financial 
Commissioner’s Circular No 22 of 1893 (at page 290, Upper Burma 
Land Revenue Manual), on the subject of Chaundern lands have been 
referred to, but it is unnecessary at present to consider them. 

The proceedings will be resubmitted by the Lower :Appellate Court 
with its finding on the question referred to it before the goth August 
1gOl, 





* Page 211. 
t PLY, L. B., 539. 
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Before H. Thirkell White, Esq:, C12. 


ap ae - MA FON avp MAUNG PO TE v, MAUNG SAN BAW. 
: 1900. Mr. #..N. Hirjee—for appellants. | Mr. C. GS, Pillay—for respondent, 
N set ad Suit for recovery of land essigned hy award. Plea of Limitation can be 
r4th. 


raisedin appeal, 

The plaintiff-respondent sued for possession of certain lands on payment of a 
certain sum of money, It was found that in the year 1254 B.E., there wits an award 
or partition by arbitrators of the landed estate of one ‘[ha U, the father of the 
plaintifl-respondent and the first defendant-appellant. 

By this award the lands in suit were assigned to the plaintiff-respondent and his. 
father on consideration of a certain payment. The share allottedto the plaintiff 
was in the possession of the defendants because the amount due had not been paid. 
The only solid ground on which the appeal was based was that the plaintifl’s claim 
was barred by Imitation. It was objected that the plea of limitation could nct be 
raised for the first time in second appeal. 

Aeld,—that as thé facts of the case, so far as they affect the plea of limitation are 
admitted and appear on the face of the proceedings, the question of limitation could 
be and must be considered in second appeal. 

Held _also—that the suit being for the recovery of land it fell under Article 144 
of the Schedule to the Limitation Act, or as the plaintiffs’ title to possession was 
not absolute but conditional on payment of a certain sum of money, more probably 
under Article 148. 


— 


Reference—10, Madras Law Journal Reports, page 208. 


THE plaintiff-respondent, San Baw, sued for possession of certain 
lands on payment of a sum of Rs. 30-2-0. 

It has been found by the Lower Courts, and the finding has not been 
challenged in this appeal, that in the year 1254 B.E., there was an 
award or partition by arbitrators of the landed estate of Tha U, the 
father of the plaintiff and the first defendant. By this award the 
lands in suit were assigned to Tha U and San Baw, who was a minor 
on consideration of a certain payment. There is evidence of witnesses 
called by both sides that the division was carried into effect and that 
the daughters of Tha U by his first marriage took the shares alotted 
to them. Maung Waing, one of these witnessess, says that Tha U’s 
share is in the'possession of the defendants because the amount due 
has not becn paid. Maung Pyan, who was called only by the plaintiff, 
and who is the husband of one of Tha U’s daughters, now deceased, 
says the same. I think this evidence is sufficient to show that the 
sbare assigned to Tha U and San Baw is in possession of Po Té and 
Ma P6n because the amount due on it has not been paid. There isa 
primd facte case which the defendants have failed to rebut. Indeed, 
they have made no attempt to show that they are holding adversely 
to the plaintiff or on what conditions “or in what circumstances they 
obtained or retained possession of the lands in suit after the partition 
of 1254B.E, I agree with the Lower Appellate Court that transactions 
prior to the award of 1254 B.E. do not affect the matter. 
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The only solid ground on which the appeal is based is that the Ma Pax 
plaintiff's claim is barred by limitation. It has been objected that this v, 
plea cannot lie raised in second appeal. But [ do not think this ob- Maune Saw Baw.. 
jection is sustainable. The utmost effect of the authorities which have 
been cited is that the plea of limitation cannot be raised in appeal for 
the first time when it depends on matter not patent on the record. 
But in this case the facts, as far as they affect the plea of limitation, 
are admitted and appears on the face of the proceedings. ‘The fact of 
the award and the date of it are parts of the plaintiff's case. I have 
no doubt that the question of limitation can be and must be considered 
by this Court 

‘The article of the second Schedule of the Limitation Act which the 
appellants wish to apply is Article 113 which relates to the specific 
performance of contract-. There is no doubt some authority for the 
position that Article 113 applies to a suit to enforce an award. Hut I 
think the view taken by the Madras High Court in the very recent 
case of Somavaid Ammall v. Muthéal Sastrial* should be adopted. 

That case was in some respects similar to the present case. The 
learned Judges said :— 

“ This is a suit for the recovery of land, the title to which was declared in plain- 
tiff’s favour by the award. “Ihe award does not provide for the execution of any 
instruments between the parties, or the performance of any conditions precedent to 
the plaintiffs’ enjoyment of the land—in other words, the plaintiffs acquired, under 
the award, a complete title to the land on the date of the award atid were entitled 
to take possession from that date. In these circumstances the suit clearly appears 
to u» to be one falling under Article 144.” 

In the present case the plaintifl’s title to possession was not absolute 
but conditional on payment of a certainsum. But the effect of this 
seems to me to bring the case probably under Article 148. The de- 
fendants practically hold the land as ‘mortagages as security for the 
sum due by the plaintiff. This is the view which has been taken by 
this Court of other similar transactions. I am therefore of opinion 
that the suit is not barred by limitation. 

The lands having been assigned to Tha U and San Baw, the latter 
is entitled to take as the survivor on the death of Tha U. It is more« 
over, reasonably evident that the share was really assigned to San Baw 
and that Tha U was named merely because San Baw was at the time 
a young boy. 

Oo these findings, the decisions of the Lower Courts appear to be 
correct, This appeal is therefore dismissed with costs. 








* 10, Madras L.aw Journai Reports, page 208. 


448 UPPER BURMA RULINGS. [1897— 





Limitation—4—I9. 





Limitation—-4—19. 





Civil Second Before H. Adamson, Esgq., 
Appeat Hey ro of W. A. ROUSSAC v. PEER MAHOMED AND SON, 
1890. : 
May Mr. H. @. Lutter——for appellant-defend- | Mr. R. C. ‘¥. Swinhoe—for respondents- 
26th, ant. plaintiffs. 
Limitation, 4—19— Dismissal of suit instituted after period of—Acknowledgment 


of liability. 

The plaintiffs-respondents had : shops at Mandalay, Myingyan and Sagaing. 
The present suit was for an account due to the Myingyan shop for goods supplied 
in 1894 and the beginning of 1895. During 1895, 1896 and t897 defendant-ap- 
pellant had dealings with the Sagaing and Mandalay shops. 

The goods supplied applied to the year 1894, except three items supplied in 1895. 
When the suit was instituted the debt to the Myingyan shop was over three years 
old and was barred by limitation, To save it from limitation the plaintiffs-respond- 
ents relied on a letter, dated the 16th March 1897, received from defendant, in 
which he regretted having delayed the promised instalment. This letter was ad- 
dressed in reply to a post-card received from the Mandalay shop. 

Held,—that section 19, Limitation Act, requires that there should be a distinct 
and definite ackowledgment of an existing liability in respect for the right with 
regard to which that acknowledgment causes a new period of limitation to com- 
mence. 

Held further—that defendant’s letter in reply acknowledging liability must be 
held to be only a general acknowledgment of liability to the Mandalay shop and 
not ar acknowledgment of the Myingyan debt. 

THE plaintiffs-respondents, Peer Mahomed and Son, had shops at 
Mandalay, Myingyan and Sagaing. The present suit is for an ac- 
count due to the Myingyan shop for goods supplied in 1894 and the 
beginning of 1895. _ During 1895, 1896 and 1897 a defendant-appel- 
lant had dealings with the Sagaing and Mandalay shops. The pre- 
sent suitis for Ks. 102-13-0, namely :— 

. Rs. a. PB 

Goods supplied ‘ike sa - 79 5 0 

Subscription to a library ae sv 10 0) 6 

Total + 89 5 0 
vas ww. 30 0 0 





Deduct cash credit 








Total... fo 5 © 
Add interest te ass «. 43 8 Oo 





Total +» 102 13 0 





The goods supplied nearly all apply to the year 1894, the only 
articles supplied in 1895 being three items, dated 22nd March, for 
which there are no vouchers. The credit of Rs. 30 cash was made on 
the 8th April 1895. 


There is no evidence on the record to show that any further de- 
mand for payment was made in 1895 or 1896, 
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When the suit was instituted the debt to the Myingyan shop was 
over three ycars old, and would, unless a fresh period of limitation had 
begun to run, be barred by limitation. To save it from limitation 
plaintiffs rely ona letter, dated the 16th March 1897, received by them 
from defendant, in which he stated that he regretted having -delayed 
the promised instalment, but would send it as soon as he received his 
bill from Rangoon, 

This letter was addressed to the Mandalay shop, and to understand 
its application it is necessary to examine the correspondence imme- 
diately preceding it. Onthe 29th January 1897 a post-card was sent 
by the Mandalay shop to defendant stating that the last remittance re- 
ceived was Rs. 15 on the 5th October 1896. On the 3rd February 1897 
another post-card was sent by the Mandalay shop to defendant stating 
that the amount due by him was Rs. 92-2-0. On the 4th March 1897 
another post-card was sent by the Mandalay shop asking for farther 
remittance. It was in reply to this post-card that defendant wrote 
the letter, dated the 16th March 1897. Meanwhile, on the 11th Feb- 
xuary 1897, a post-card.had been sent to defendant by the Mandalay 
shop acknowledging receipt of a remittance of Rs. 15, 

Now it is rather an extraordinary thing that if, as alleged by plain- 
tiffs, the post-card saying that the account stood at Rs. 92-2-0, and 
the acknowledgment by defendant, dated the 16th March 1897, referred 
to the Myingyan account, yet neither the remittance of Rs. 15 in 
October 1896 nor the remittance of Rs. 15 in February 1897 was 
credited to the Myingyan account. The only credit allowed to the 
Myingyan account is Rs, 30 on the 8th April 13895. Plaintiffs’ conduct 
in not crediting these amounts to the Myingyan account and yet hold- 
ing that the correspondence referred to the Myingyan account is in- 
consistent. 


Defendant's explanation of his letter, dated the 16th March 189), is 
on the face of it satisfactory. [le states that it was a letter written 


W. A. Roussac 


b Ly 
Pees, Mayomen. 


to the Mandalay shop in reply to a post-card written from that shop, | 


and that he naturally enough intended it to refer to his account with 
the Mandalay shop. The first intimation that he had that it referred 
to the Myingyan shop was in 1898, when at his request a detailed 
account was sent to him, and on its receipt he at once repudiated any 
debt to the Myingyan shop. 


The custom of the trade undoubtedly is that accounts are rendered 
by the shop from which the goods are bought. When a general 
statement of the amount due without details was rendered by the 
Mandalay shop, it could not be inferred that defendant knew that it 


referred to dealings with another shop, and defendants’s letter in reply” 


acknowledging liability must be held to be only a general acknowledg- 


ment of liability to the Mandalay shop. That it was only so is made: 


still clearer by plaintiffs’ own conduct in crediting the remittances, that 


were being received from defendant about the same time as his letter: 
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‘W. A. Roussac of acknowledgment to the Mandalay and not to the Myingyan 
uw account. 
Parr MAHOMED. Section 19 of the Limitation Act requires that there should bea 
distinct and definite acknowledgment of an existing liability in re- 
spect of the right with regard to which that acknowledgment causes a 
new period of limitation to commence. It is clear that defendant’s 
letter was not an acknowledgment of liability as to the debt sued for 
in the present case. 
The appeal must therefore be allowed and decree of the Lower 
Appellate Court set asid with costs in al] Courts. 
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Before G. D. Burgess, Esq., €.8.1. 
LE HU ». AH YIN. 


Mr. C. G. S. Pillay—Advocate for |] Mr, &. C. F. Swinhoe—Advocate for 
applicant. respondent, 
Limitation Act 5—Suffictent case. 
SECOND APPEAL. 


‘The first ground of appeal was that the Lower Appellate Court was wrong in 
admitting the appeal after time without sufficient cause proved. 

The first appeal was admitted forty-four days after the expiry of the prescribed 
period cf limitation on the ground that appellant had been shown to be physically 
incapable of presenting his appeal owing to illness. The Lower Appellate Court 
had nothing before it togo upon but an affidavit by appellant himself and a cer- 
tificate purporting to be signed by a Native of India describing himself as a 

- “medical practitioner.” 


Held,—that the Court of First Appeal had not exercised a reasonable discre= 
‘tion in the individual case by admitting the appeal, 


Held furthery,—on general grounds that a plea of sickness should only be ac- 
cepted upon the very strongest proof of entire disability to attend to any duty if 
accepted at all as an excuse for delay in the presentation of an appeal, 

Decree in first appeal reversed. 


I. W. ®. Miscellaneous Appeal 23 referred to. 


The first ground of appeal which has to be considered is that in 
‘the language of the memorandum, ‘‘the Lower Appellate Court was 
“ wrong in admitting the appeal after time without sufficient cause 
‘“ proved.” 

“The observations of the Court below on this point in first appeal 
-are as follows :— 


The First point to be considered is the preliminary question whether the appeal 
‘should be admitted. The original order admitting it is an ex parte order and 
Provisional only and may now be set aside by this Court on proper cause shown 
by the respondent (see 9 Mad. 450, paragraph 3153, Volume III, Woodman’s 
Digest). The question is whether the affidavit and medical certificate filed by ap- 
pellant constitute sufficient cause within the meaning of section 5 of the Limitation 
Act, 1877. 

“The judgment and decree of the Lower Court in this case are dated the 12th 
August 1896, Copy of judgment was applied for on 12th August 1896 and de- 
ilivered on 23rd August £896. The appeal was presented on sth November, z.e., 
.after 74 days. 

“ After reading the decisions in the Digest as to what constitutes sufficient cause 
I hold that the cause shown in this case is sufficient as appellant is shown to have 
‘been physically incapable of prosecuting his appeal, and | therefore finally admit 
the appeal. 

_The appellant (present respondent) says in his affidavit, para- 
graph 3-~ 

“That during the time I was laid up with fever I was perfectly incapable to 
Jattend’to any biisiness and was unable to obtain any: legal advice or instruct any 
sperson to do so,’ ees 


Cintl Appeal 
No. 27 of 
7897. 
May 
ord. 


Le Ho 
AS Vin. 
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The medical’ certificate filed with the affidavit does not support this 
statement. It merely says that the appellant {respondent in second 
appeal) was under treatment for malarial fever, congestion of liver, 
and jaundice, and was incapable of leaving his house during the time. 

There was nothing to prevent a lawyer visiting the respondent at 
his house and taking his instructions. 


The medical certificate, however, is not a document upon which any 
reliance should have been placed by the Lower Appellate Court, 

It is not evidence to begin with at all, but apart from this it pur- 
ports only to be a certificate from one “A H. Ally, Medical Prac- 
titioner.’’ What is a medical practitioner in this country? I do not 
know, and there is nothing in the record to show that the learned 
Judge of the Court below knew or had the means of knowing. .A. 
Burman Sethama Saya might describe himself as a medical prac- 
titioner, but his assumption of that description would not convey 
to the mind the impression of recognized prolessional skill in physic. 

For these reasons alone it is obvious that the Court of First Ap- 
peal has not exercised, I will not say a reasonable discretion, but 
even the caution and prudence which ordinary common sense would 
naturally dictate. 

The respondent’s own affidavit was not in itself of the slightest 
value, Not only was it open to the distrust and discredit which is 
commonly attached to affidavits everywhere, but it was obviously dis- 
counted by the maker's personal interest in the matter. 


These are reasons which apply to the particular casc, but 1 have 
no hesitation ab»ut going much further and saying that there are 
general grounds why a plea of sickness should only be accepted upon 
the very strongest proof of entire disability to attend to any duty if 
accepted at all, asan excuse for delay in the presentation of an appeal. 


In a case of paralysis, for instance, it might happen to a man to be 
struck down by a stroke the moment judgment against him was de-- 
livered and to remain in an unconscious state thereafter continuously 
till after the expiry of the period allowed for appeal. In such an ex- 
treme case there might be good cause for extending the time under 


‘section 5 of the Limitation Act, 


But it can very rarely happen that a man should thus be rendered. 


‘incapable by malady of exercising his powers of mind at all, and 


though he may not be physically able-to attend Couxt and present 


an appeal, it must be possible for him to arrange for this to be done: 
--by another. 


But. besides this there is the cogent objection that if. sickness 


‘penerally were admitted as an excuse for delay, there would be no 


limit to the number of applications which would be made on that 


~-account in this country, and this difficulty, was no doubt felt by the 
‘Judges who decided the case reported in I, W. R. Miscellaneou,, 
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Appeal 23 and protésted against the great laxity of practice to which 
the admission of a plea of sickness would lead. 

lf such an excuse could be allowed, it would be necessary to lay 
down stringent rules as to the proof to be exacted, for medical certifi- 
cates and medical evidence have not escaped the same sort of stigma 
which attaches to affidavits, even in England, and how much more 
must this be the case in a country like this, 

The Subordinate Courts must be put on their guard against any 
attempts of the kind to evade the salutary provisions of the law of 
limitation: 

This appeal and the two following second appeals between the 
same parties which turn on the same point must be allowed, and the 
decree in first appeal in all these cases must be reversed with costs. 


30 


Lz Hu 
a. 
Ag YIN, . 


Civil and Appeal 
No. 309 of 
£900. 
Fanuary 

rgth. 
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Before G. W. Shaw, Lsq. 


MAUNG SHWE MIN, MAUNG NYIN, MAUNG SHWE LIN, MAUNG 
HMO wv. MA CHO, MAUNG THA ZAN, MAUNG TUN HLA, MAUNG 
THA DUN, MAUNG SAING, MAUNG PO HLAING, 


Mr, C. G. S. Pillay—for appellants. | Maung Aung Myat-—for respondent, 


Person who vedeems a morigage otherwise than as the representative of the mort- 
gagor and who claims the mortgaged property in his own vight— Adverse posses- 
sion— Period of limitation when property isin adverse possession and in posses- 
sion of original mortgagee. 

The present appellants were the original plaintiffs. The suit purported to be 
for redemption of 343 acres of land worth Rs. 187-8-o, being half of a certain piece 
of land measuring 6°86 acres and worth Rs. 375, the amount for which it was morts 
gaged. This piece of land was in possession of defendants-respondents and had 
been mortgaged in 1223 B.E , by Nga Su Ka to first defendant-respondent Mi Cho 
for 3 viss of silver, In 1243 B.E., Nga Shwe Yan, Shwe Min, Shwe Bya and Nga 
Po Tu entered into an agreement with Su Ka before an arbitrator, whereby he 
(Su Ka) permitted them to redeem and enjoy his inheritance—paddy land, ya land 
and other property, and paddy and ya land which Su Ka had mortgaged, and they 
in retucn undertook to give Su Ka yearly 50 baskets of paddy, which agreement 
was recorded ina pyatsa. Plaintiff-appellants paid yearly 25 baskets of paddy 
to Su Ka (as representing Shwe Min and Shwe Yan), while defendants-respond- 
ents (represerting Shwe Bya and Po Tu) similarly paid 25 baskets. Plaintiffs 
appellants offered to redeem half to which they alleged they were entitled. De- 
fendants-respondents alleged that the suit was barred by limitation, more than 12 
years having elapsed since the pyatsa of 1243. Both the Lower Courts held the 
period applicable to be i2 years and dismissed the plaintiffs-appellants’ suit. 

Pointed out,—that a person who redeems a mortgage otherwise than as the re- 
presentative of the mortgagor, and who claims the mortgaged property in his own 
right, holds adversely to the mortgagor and the period of limitation is 12 years. 

Held,—that in this case as the first defendant respondent was the original mort- 
gagee and the land was in her possession.and in the possession ef the other defen- 
dants as her tenants under the mortgage and it had not passed into the hands 
of any person claiming on a different basis, there could be no adverse possession in 
the respondents ancl the period of limitation was 60 years. 

References .— 
2, U. B. R., 1892-1896, page 487. 

» page 475. 

» page 490. 

I Use page A 

ct atimrtiet 10Q7—-IQoOI, page B 

[Linetace 

U. B. Courts Manual, paragraphs 659 to 661. 

The present appellants were the original plaintiffs. According - to 
the plaint the suit purported to be for redemption of 3°43 acres of land 
worth Rs. 187-8-o, being half of a certain piece of land measuring 6°89 
acres and worth, Rs. 375, the amount for which it was mortgaged. 
The plaint alleged that this piece of land wasin possession of defendants 
(respondents) and that it had been mortgaged in 1223 B.E. by Nga Su 
Ka to first defendant (respondent) Mi Cho for 3 viss of ywetn? silver. 
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It went on to say that in 1243 B.E. Nga Shwe Yan, Shwe Min, Shwe 
Bya and Nga Po Tu entered into an arrangement with Su Ka before 
an arbitrator whereby he (Su Ka) perrnitted them to redeem and enjoy 
Nga Su Ka’s inheritance— paddy land, y@ land, and other property, and 
paddy and ya land which Su Ka had mortgaged, and they in return 
undertook to give Su Ka yearly 50 baskets of paddy, which agreement 
was recorded in a pyatsa (copy filed with plaint). It went on fur- 
ther to allege that plaintiffs have yearly paid 25 baskets of paddy to 
Su Ka (as representing Shwe Min and Shwe Yan), while defendants 
(representing Shwe Bya and Po Tu) have similarly paid 25 baskets; 
wherefore, plaintiff's on offering to redeem half under authority of 
Judicial Commissioner's Circular No. 24 of 1892," are entitled to re- 
demption. 

Su Ka filed a petition stating that he did not wish to be a plaintiff, 
he having no further interest in the land since the pyatsa of 1243- 

Defendants (respondents) in their written statement alleged that 
the suit was barred by limitation more than 12 years having elapsed 
since the pyatsa of 1243, and cited Judicial Commissioner’s Circulars 
Nos. 6 of 18944 and 86 of 1893.1 They denied the right of any but 
Su Ka, the mortgagor, to sue (for redemption) and alleged that the 
plaintiffs could not sue because all persons interested had not been 
made parties. 

The Lower Court held that the suit was barred by limitation, more 
than 12 years having elapsed. The District Judge on appeal also 
held the period applicable to be 12 years, and the possession adverse 
and confirmed the Lower Courts decision. 

Before me in second appeal it is urged on behalf of the appellants 
that what the plaint really asked for was possession of half the land 
on payment of half the mortgage money due by Maung Su Ka; that 
the land in question is part of an estate of which appellants were en- 
joying certain fruits, but the partition of which was deferred owing 
to the incumbrance on it, that the Lower Appellate Court ought .not 
to have doubted the mortgage, Su Ka having admitted the mortgage 
and no further proof of it having been called for; that there was no 
adverse possession ; that the facts of the case of Ma Hlan and others 
v. Maung Kyin Thu and otherst are not quite the same as those of 
the present case. Here one member holds part of the property in 
trust for the rest, and his possession cannot be said to be adverse. 
Appellants as having an interest in the property are entitled to redeem 
under the Transfer of Property Act (Circular 24 of 1892).* 


The case of Ma Sz and another v. Mz Sz§ is cited on behalf of 
appellants as authority for the view that they are entitled to redeem. 





* Paragraph 659 to 661, U. B. Courts } 2, U. B. R., 1892-1896, page 475. 
Manual. 
‘+ 2, U.B. R,, 1892-1896, page 487. § 2, U. B, R,, 18921896, page dgo. 


Maunec Saws 
Min 


Uv, 
Ma Cua, 


Mavune Saws 
Min 
u@. 
Ma CuHo, 
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For respondents, it is before me admitted explicitly that the land 
in question was mortgaged by Su Ka to first respondent Mi Cho and 
her husband Tha Do (now deceased) and also that the award was made 
in 1243, but it is alleged that the award did not affect the land in suit 
which had been sold (ste = mortgaged) previously, and that the suit 
being based on the award of 1243 the period of limitation is 12 years 
and itis barred. The case of Mi Han* is relicd on as being on all 
fours with the present case. 4/72 Té v, Mi Po Nyun + is also cited in 
support of respondent’s case. : 

Inreply it is pointed out for the appellants that the respondents in 
the Lower Courts did not allege that the land in question was not 
affected by the award, but alleged only more than I2 years adverse 
possession, while the pyaésa distinctly refers to lands that had been 
mortgaged. This is undoubtedly the fact. 

I have referred to thec ases ciled already and also to the follow- 
ing: — 

Ramachandra Narayan vy. Narayan Mhaw.+ 
Maung Paw and another v. Maung Kin.§ 
Maung Shwe Nyanv. Tok Py || 


The last two cases sum up the law so far as the Courts in Upper 
Burma are concerned and the principle laid down is clear enough 
that a person who redeems a mortgage otherwise than as the repre- 
sentative of the mortgagor and who claims the mortgaged property in 
his own right holds adversely to the mortgagor and the period of limi- 
tation is 12 years. The present case is distimct both from that of Af 
flan and others vy. Maung Kyin The and from those last mentioned. 

Here the first defendant is the original mortgagee and the lands is in 
her possession and in the possession of the other defendants as her 
tenants under the mortgage. It has not passed into the hands of any 
person claiming on a different basis, Thus there can be no adverse 
possession in the respondents and the period of limitation is 60 years. 

It is incontestable that plaintiffs-appellants have an interest in the 
land both as heirs of Su Ka and by the award of 1243 and this being 
so they are entitled to sue for redemption under the sections of the 
Tran sfer of Property Act embodied in Circular No. 24 of 1892.4 

In regard to the pyatsa or award also this is not a suit calling the- 
award in question or seeking to enforce the award. The references. 
to awards in the cases cited (Ma Han, etc., and 4a Te, etc,,) are there-- 
fore beside the point. 

Here the award appears to have been in the nature of a contract 
between Su Ka on the one side and the present parties or their pre- 
decessors on the other, Su Ka resigning his claims to his own and 
the family property in consideration of 50 baskets of paddy being 
paid to him yearly. 





* 2U.B, R., 1892—1896, page 487, § Page 464. 
t2U.B.R.,, 1892—1896, page 475. k Page 469. 
TILL RB, 11 Bom, page 216. { Paragraphs 659 to 661, U. B. 


Courts Manual, 
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Since the date of this contract both appellants and respondents have Maune Suwz 
carried out their share of it, as Su Ka has carried his. The appel- Mis 
lants continue regularly to furnish 25 baskets of paddy, and the res- Us 
pondents similarly continue to furnish 25 baskets of paddy yearly to Ms Guo, 
Su Ka, 

Manifestly there could be no adverse possession in the respond- 
ents even if they were in possession of the land under the pyatsa, 
which they were not. The pyatsa is apparently cited only or mainly” 
as a basis for fixing the share of the land to be awarded to the appel- 
lants as against the respondents, each party having contributed an* 
-equal share of the 50 baskets of paddy. 

The Lower Courts did not go beyond the question of limitation. 
Hence the alleged non-joinder of certain interested parties was not 
gone into. This prevents me from giving a final decision in the case 
now, though there appears to be little or nothing left in dispute. 

{ hold that the respondents are not in adverse possession and that 
appellants are entitled to sue either for redemption of the whole or 
for possession of the share to which they may be entitled. 

Under section 552, Civil Procedure Code, | reverse the decrees of 
‘both the Lower Courts and remand the case for determination on its 
merits to the Court of First Instance, Costs follow final decision. 


Civil Appeal 
Wo. 148 of 
2896. 
Fanuary 
rgth, 


reams 
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Limitation—z127. 
Before D. G. Burgess, Esg., C.S.1- 
MAUNG THA SU v. MAUNG PAW anp aNoTuee. 
Mr. C. G. S. Pillay—for appellant. | Maung Po Tha—for respondent. 


Limitation Act--Schedule LI, Article 12—Suit for share of inheritance. 





The Court of First Appeal disposed of the case by dismissing the suition the sole 
ground that it was barred by limitation under Article 127, Schedule II, of the Limi- 
tation Act by reason of the first defendant, one of the coheirs who had redeemed 

land in dispute, having been in peaceful possession for 16 years.— 

he;Held,—that it was doubtful whether Article 127 applied toa casc between Bud- 
dhstsin Burma, but that, if it were appropriate, it could not, as the case stood, 
apply in the present instance, since time does not begin to run under that article 
until there has been an exclusion form the right of sharing in joint family property 
and until that exclusion becomes known to the plaintiff suing to enforce the right 
to a share, and here the judgment of the Lower Appellate Court itself indicated that 
there had been an acknowledgment of the rights of the coheirs and an arrange- 
ment with them on the part of first defendant which was still operative. ‘There 
having been no precise issue or finding as to the facts necessary for the decision 
of the preliminary point of limitation, the case was remanded for a re-hearing and 
tresh decision of the first appeal. 


Judgment of Court of First Appeal. 


This case should have been dismissed by the Lower Court as it is barred by 
mitaion (vide Schedule II, 127, of the Limitation Act) as the suit is really one 
brought by the complainants (respondents) to enforce a right to share in joint 
family property. Te learned advocate for the respondents states that the case 
comes under Schedule II, No. 148, of the Limitation Act, but that reters, I take it 
toa suit brought by a mortyager to recover possession of immoveable property 
mortgaged by him to the mortgagee. In this case the facts are briefly as follows. 
The property in dispute originally belonged to three persons-~Ma Bay, Ma Tay, and 
Maung Hla (all dead), Ma Bay mortgaged the property to an outsider, and 
when she died all right to the property vested in Ma Tay and Maung Hlaw; 
these two persons, the appellants state, were brother and sister; the respondents 
state they were husband and wife. This point is, however, of no importance as when 
Maung Hlaw died all interest in the property accrued to Ma Vay who had the 
following issue: Ma Ye San, Ma Hate Maung Shwe Myine, and Maung Shwe 
Hmain (alldead). The issue of Ma Ye San, Maung Paw, Saung Saw, and Maung 
Kyaw are the present appellants, and the issue of Mah Hate, Ma Tauk, Ma 
Hlauk San, and Maung Tha Yu are the present respondents. The issues of Maung 
Shwe Myine and Maung Shwe Hmain, if there are any which is a point not quite 
proved, will be dealt with Iater, The land in dispute was redeemed by Maung 
Paw, one of the appellants, some 33 years ago. This point is agreed to by the re- 
spondents who had no share in the transaction In 1242 (16 years ago). Some arrange- 
ment was come to between the parties, who have each filed a takatyit (palm leaf 
document, Exhibits A and B), which is to the effect that they gave the respondents 
Rs. 35, which the latter were to return when the property was ever divided. The 
respondent’s palm-leaf shows that they only got Rs. 15, and there is also state- 
ment on both sides to show that the opposite parties have altered or changed their 
palm-leaves. ‘There is, however, no necessity to go into this point as the principal 
fact is proved, namely, that the property called Tinenékkénkow is joint family 
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property which belonged to both the appellants and the respondents and that the 
former have been in peaceful possession of the same for 16 years from 1242 
and the respondents are therefore barred from bringing any suit to obtain a share 
of the property hy No. 127, Schedule If of the Limitation Act, and if there are 
any other relitiow., namely, the issue of Maung Shwe Myine and Maung Shwe 
Hmain, they :re-also barred under the same number and schedule of the Limit- 
ation Act. 

‘The proceedings of the Lower Court are therefore quashed and the suit is dis- 
missed as being barred by limitation, andthe costs in both Courts must be 
paid by the respondents. 


Fudgments in Second Appeal. 


‘The Court of First Appeal has disposed of this case by dismissing 
il on the sole ground that it is barred by limitation under Article 127 
of the Second Schedule of the Limitation Act, and no other matters 
have been gone into in the Lower Court. 

Now, itis not by any means clear that Article 127 applies to a case 
between Buddhists in Burma, because the expression joint family 
property probably relates to the conditions of Hindu Law, and it is 
believed that the article was intended to apply to persons living under 
Hindu Law. In this country weno doubt speak of joint family pro- 
perty, but the term is used for want of a better, and it is questionable 
whether there is anything corresponding to the joint family system of 
the Hindus. So far as is known, the system of succession by survivor- 
ship which prevails under the Mitakshara law has never had a place 
among Burmese Buddhists. 

But even if it be assumed that the article does or mightapply, it is 
plain that the Lower Appellate Court has either applied it wrongly in 
this case, or has applied it without ascertaining that the conditions re- 
quisite to its application are present. On the Lower Court’s own 
showing the property in suit was still recognized as joint (to use that 
word) or common family property down to the year 1242, when a pay- 
ment of money was made by the personin possession (first respond- 
ent) to one of the coheirs or a representative of one of the coheirs, 
Tha Han; and it is not stated that there has been any change in the 
position of affairs since then, from which the presumption prima facie 
would be that the same condition of things had continued. Besides 
this, moreover, Article 127 does not apply, that is, time does not be- 
gin to run under that Article until there has been an exclusion from 
the right of sharing in joint family property and until that exclusion 
becomes known to the plaintiff suing to enforce the right.to a share. 
There is no finding here that such exclusion has taken place, or that 
the plaintiff ever became aware of it. Consequently the Lower Ap- 
pellate Court has erred on the preliminary point of limitation whe- 
ther Article 127 can be made applicable to the circumstances or not. 
If it can be made applicable, certain findings are first? necessary be- 
fore limitation can be held to be a bar to the suit under that Article. 
Possibly the suit may be barred by limitation under some other Article 
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certain facts are also requisite in that case as well before a decision 
on the point can be come to, 

The decree of the Court-below must scanratugly be set aside and 
the case must be remanded for a re-hearing and fresh decision of the 
first appeal. Cost to follow and abide the final result. 
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Before H. Thirkell White, £sq., €.1.8. 
MAUNG iIMAN anp anorHeR vu». MAUNG SHWE KA axnp Two oTHERS, 


Mr. 4. N. Lirjee—tfor (defendants) Mr. C. GS. Pillay—(for (plaintiffs) 
appellants. | respondents 


Linitation—142, Burden of proof, onus on plaintiff—z44, onus on defendants, 


In this case the present respondents, Shwe Ka, Ma E, and Ma Wa Nu, sued 
to recover from the appellants, Ma Le, Maung Hman, and Maung Paing, a share 
of certain property. 

The allegation of the plaintiffs was that they and the! defendant Maung Hman 
were descendants of one Shwe Maung and his wife Ma Thé; that the property in 
dispute was the property of Shwe Maung; that some years ago Paw Tha, one of 
the sons of Shwe Maung, took possession of the land with the consent of the cos 
heirs ; and that Maung Hman, the first defendant, retained possession of the land 
in succession to Maung Paw Tha, his father, It is admitted that Maung Hman 
mortgaged the property to Maung Paing and that the land is now in possession 
of the latter. Ma Le, the remaining defendant, one of the descendants of Shwe 
Maung, did not join in the appeal. 

‘Yhe Lower Courts decreed the plaintiff's claim. The grounds of appeal were 
(i) that the facts that Paw Tha’s occupation of the land was by permission 
of the plaintiffs has not been proved ; and 
(ii) that the suit is barred by limitation. 

Held—that incases falling under Article 142, Schedule II, offthe Limitation Act 
the burden of proving that they are not barred by limitation lies on the plaintiffs, 
while in ca+es falling under Article 124 the burden of proving that limitation takes 
effect lies on the defendants. 

References :— 


I. Bak, t6'Gak, 473. I. L. R., 18 Bom., §13. 
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IN this case the present respondents, Shwe Ka, MaE, and Ma Wa 
Nu, sued to recover from the appellants, Ma Le, Maung Hman and 
Maung Paing, a share of a certain property. 

The allegation of the plaintiffs was that they andthe defendant 
Maung Hman were descendants of one Shwe Maung and his wife Ma 
The ; that the property in dispute was the property of Shwe Maung ; 
that some years ago Paw Tha, one of the sons of Shwe Maung, took 
possession of the land with the consent of the coheirs; and that 
Maung Hman, the first defendant, retained possession of the ‘land 
in succession to Maung Po Tha, his father. It is admitted that 
Maung Hman mortgaged the property to Maung Paing and that the 
land is now in possession of the latter. Ma Le, the remaining de- 
fendant, is one of the descendants of Shwe Maung. She has not 
joined in this appeal. 

The Lower Courts have decreed the plaintiffs claim, and it is 
against this decision that the present appeal is preferred. The 
grounds of appeal are (1) that the fact that Paw Tha’s occupation of 
the land was by permission of the plaintiffs has not been proved and 
{2) that the suit is barred by limitation. 
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In support of the second ground of appeal, it is urged that it is for 
the plaintiffs to show that the claim is not barred by limitation; the 
defendants being in possession, it is for the plaintifis to show thal 
they have a subsisting title and that is not barredby lapse of time. 
The case upon which most reliance is placed is that of Mohima Chun- 
der Mosoomdar v. Mohesh Chunder Neoghi* The following pas- 
sage from the Judgment of their Lordships of the Privy Council is the 
statement of the law on which the appellants rely :-— 

“Tn all actions for ejectment where the defendants are admittedly in possession 
and a@ fortiort where, as in this particular case, they had been in possession for a 
great number of years, and under a claim of title, it lies upon the plaintiff to prove 
his own title. “he plaintiff must recover by the strength of his own title, and it is 
the opinion of their Lordships that, in this case, the ozus is thrown upon the 
plaintiffs to prove their possession prior to the time when they were admittedly 
dispossessed and at some time within twelve years before the commencement of the 


suit * * * and that it does not lie upon the defendants to show that in fact 
the plaintiffs were so dispossessed.” . 

Again in $afar Hussain v. Moshug Ali; the Allahabad High 
Court said— 

“ Where a plaintiff comes into Court alleging that he has been dispossessed 
within limitation, and when the defence is adverse possession, the question of 
limitation becomes a question of title. The plaintiff must at least give sume 
prima facte evidence to satisfy the Court in the first instance that he was in 
possession within twelve years before the defendant can be called upon to make 
but his defence of twelve years’ adverse possession,” 

The principle on which these rulings are based was examined in 
the case of Make Abdualla v. Babajt Gungaji.t The conclusion 
arrived at after consideration of the effects of the rulings in Mohima 
Chunder Mozoomdar v. Mohesh Chunder Neoght* citedabove and 
in Rao Karan Singhv Raja Bakar Alt Khan § is as follows :— 

“The result of these two decisions of the Privy Council when compared with each 
other appears to be this, that in cases falling under Article 142 the plaintiff must 
at the outset show possession within 12 years, and cannot rest merely on a proof of 
title, while in cases falling under Article 144 the plaintiff may rest content with the 
proof of title only in the first instance, and the burden lies onthe defendants to 
show that they had a possession in consistent with the title of the plaintiff for more 
than twelve years before the suit. 


This view of the incidence of the burden of proof followed in 
Hmamanta Kolaji v. Mahadev Kondaji|| and in Altima vy. Kutte 
where it was held that “it was for the defendant to prove adverse 
“possession for twelve years or more when Article 144 applied 
“to the suit.” ; 

So far as regards the burden of proof, it mav therefore be taken as 
settled that, if Article 142 applies, the ows ison the plaintiff; if 
Article 144 applies, itis on the defendants.* * The question 
therefore arises whether Article 142 or Article144 of the Second 
Schedule of the Limitation Act applies to this case. 





* ILL. R,, 16 Cal., 473. g§1.L. R55 All, x. 
ti. L, R14 AU, 193. LL. R. 18 Bom , 513. 
+ 1.L. BR. 14 Bom., 458. 1.L. R., 14 Mad., 96. 


** Cf1. L.R,, 20 All, 182, where a different view seems to be adopted. 
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In some respects it seemso be similar to that of Gobind Lall iia ea 


Seal v. Debindronath Mulléck,* in which it was held that acase of Maung Sew Ke 
permissive occupation or possession accorded on the ground of charity 

or relationship is governed by Article 141 and not by Article 142. If 

this view is adopted, the question arises whether permissive occupa- 

tion in the first instance by Paw Thais proved. If that is proved 

then the case falls under Article 144, and it is for the defendant to 

prove that he has had adverse possession for more than twelve years. 

If permissive occupation is not proved, then the case seems to fall 

under Article 142 and the burden of proving possession within twelve 

years would lie on the plaintiff. 

As was urged on behalf of the appellants, the main question is 
therefore whether the piaintiffs have proved that Paw Tha occupied 
the land temporarily by permissiun of the coheirs, or of his father 
Shwe Maung. On this point the evidence is as follows. Ma E, one 
of the plaintiffs, states that Shwe Maung was in possession from 1222 
to 1245 B.E. and that in 1246 B.E. he gave it to Paw Tha to cultivate, 
So far as I can see, all the evidence adduced by the plaintiff goes to 
show merely that the land was the property of Shwe Maung prior to 
1246 or some earlier date. { cannot find any evidence of the permis- 
sive occupation alleged, except the statement of Ma Le, which seems 
to rest on what she heard from the plaintiff Ma E. The interests of 
Ma Le and Ma E are thesame. There is abundant evidence that 
up to the year 1240 B.E, Shwe Maung and his family worked the 
land. Since that date there is nothing to show that it has been in 
possession of any one except Paw Tha and persons claiming under 
him. ‘There is no sufficient evidence that Paw Tha’s occupation was 
permissive, I therefore think that, assuming the plaintiffs to have 
been in possession, I must hold that there was a discontinuance of 
possession under circumstances not explained. 

The burden of proving that their title still subsists and that they 
have not been out of possession for more than twelve years then lies 
on the plaintiffs, the case falling under Article 142, not under Article 
144. The plaintiffs have clearly failed to prove any possession since 
1246 B.E, Indeed, their own witnesses do not pretend that there has 
been possession or occupation by the plaintiffs since that date. The 
plaintiffs have failed to show that they have a subsisting title and that 
their suit has been brought within time. 

This appeal must therefore be allowed and the suit must be held to 
be barred by limitation. The decrees of the Lower Courts are re- 
versed, and it is ordered that the suit be dismissed with costs against 
the respondents in all Courts. 
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Before H. Thirkell White, desq., G18. 
MAUNG PAW anp MAUNG TALAING vo. MAUNG KIN. 
Mr. G. G.S. Pillay—for appellants. { A/aung Yan Anug—for respondent. 


The plaintiff-respondent sued to redeem certain land alleged to have been 
mortgaged in the year 1229 B.S. to one Maung Ka, by the plaintiff's brother 
Maung Chin. ‘The defendants were Maung Ngé, who was the san of Maung Ka, 
Maung Pan and Maung Talaing, who were son-in-law and grandson of Mta O La, 
and Ma U and Maung Hlut, who were mortgagees under Ma O Le (deceased), 
Maung Pan, and Maung falaing. 

The plaintiffs allegation was that Maung Shwe Baw and Maung Kywe, who 
were sons of Ma O Lé, redeemed theland from Maung Ngé, the son of Maung 
Ka, in the year 1244 B.B, (=: 1882 A.D.), having no right to do so. 

Held—that the possession of the defendants or of the persons through whom they 
claimed became adverse to the plaintiff as soon as they obtained the property from 
Maung Kaor Maung Neé.and that, as their possession lis lasted for more 
than 12 years, the plaintiff’s suit was barred under Article r42 or Article 144 of 
Schedule 11 of the Limitation Act. 

References :— 

ILL. R., 2 AIL, 655. 
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—-~--—— 21 Bom., 446. 
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I], L. R., 2 Mad., 226. 

to Mad., 189. 
3 Mad. H. C., 137. 
23 W.R., 17. 

THE plaintiff-respondent sued to redeem certain land alleged to have 
been mortgaged in the year 1229 B.E. to one Maung Ka by the piain- 
tiff’s brother Maung Chin. ‘The inconvenient practice of including de- 
ceased persons as plajntiffs and defendatits was adopted. This should 
not be allowed. A person may, of course, sue or be sued as the repre- 
‘sentative of a deceased; but dead people cannot properly be made 
parties to a suit. In this case the defendants were Maung Ngé, who 
is the son of Maung Ka, Maung Pan, and Maung Talaing, who are son- 
in-law and grandson of Ma O Lé and Ma U and Maung Hlut, who 
are mortgagees under Ma O Lé (deceased), Maung Pan, and Maung 
Talaing. The plaintiff’s allegation is that MaungShwe Baw and 
‘Maung Kywe, who were sons of Ma O Lé, redeemed the Jand from 
Maung Nge, the sonof Maung Ka, in the year 1240 B.E. (== 1882 
A.D.}, having no right to do so, The defendants alleged that the land 
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was Ma 0 Lé’s ancestral property and that it was mortgaged by her 
or her sons to Maung Ka and redeemed from him in their own right 
and without reference to Maung Chin or Mauny Kin's claim; and that 
if was subsequently mortgaged to the third and fourth defendants, 

The only undisputed points are that the land was mortgaged to 
Maung Ka, and that in 1244 B.E. it passed from Maung Nga, Maung 
Ka's sou, to the heirs of Ma O Lé@ ; and that it is now in possession of 
Ma U and Maung Hlut. 

The first point for consiceration is whether the mortgage of 1229 
L.1e. (==1867 A.D.) is proved. The mortgage deed was not produc- 
ed; it is said to have been destroyed by fire. The evidence of the de- 
struction of the mortgage-deed is not very strong. But on the whole 
] am disposed to think that it is sufficient to allow secondary evidence 
of the contents of the document to be produced. This evidence 
consists only of the admission of Maung Ngé the second defendant, who 
was not called as a witness, and of Maung Paik and Maung E, who 
declare that they were actually witnesses of the mortgage, There is 
also the evidence of Maung N¢gé, the first witness for the plaintiff, who 
says that Maung Ka told him that the land had been mortgaged to him 
by Maung Chin. Possibly this statement mad be admissible under 
section 32, clause (3), of the Evidence Act, as Maung Ka is dead. But 
Ma Shin’s evidence seems to be entirely irrelevant; and it is not clear 
how a statement alleged to have been made by Maung Chin to the 
witness Maung Ngé canbe admissible. Practically the plaintiff’s 
case rests on the evidence of Maung Paik and Maung E. It seems to 
have escaped the notice of both the Lower Courts that at the time of 
the alleged mortgage Maung Paik was not more than 20 years of age 
while Maung E was a boy of 14. Yet both state that they were at- 
testing witnesses to the mortgage. It is hardly probable that either 
of them would have bcen selected for this office ; and it is almost cer- 
tain that Maung E would not have been putin. The District Judge 
does not consider the evidence to be very strong; and i agree with 
him. Itistrue that the evidence forthe defence is also open to 
criticism. But I see no particular reason to disbelieve Maung Kye 
The District Judge errs in supposing that Maung Kyeisthe husband 
of Ma OLe. He is the husband of Ma Cho, who is Ma O L's cousin. 
At least so I read Maung Kye’s deposition. The question, so far as 
the facts are concerned, is, however, not so much whether the defend- 
ants have proved their title as whether the plaintiff has proved his 
claim as representative of the mortgagor. 

Leaving for a time the question of fact, I turn to the consideration of 
the far more difficult question of limitation. The District Judge dis- 
poses of this in the following words: ‘‘I need only say, however, that 
“T do not think that either Article 142 or 144 applies.” The Court of 
First Instance has considered the point more carefully. The Judge 
finds it proved that the heirs of Ma O Lé redeemed the land from 
Maung Negé and “ therefore stepped into the shoes of Maung Ka and 
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“Maung Ng@ as mortgagees,” ‘the words which I have marked as a 
quotation from the judgment of the Court of First Instance assume the 
whole point in issue, If, by redeeming the land from Maung Nee 
the heirs of Ma O Lé stepped into the shoes of the mortgagee, it can- 
not be denied that the period of linvitation is Go years under Article 
148 of Schedule Il of the Limitation Act. The question is whether, by 
redeeming from Maung N¢gé, the defendants (to put the matter briefly) 
stood in the place of the original mortgagees. ‘The Additional Judge 
has considered some of the authorities on the subject and has been at 
some trouble to clear up a difficult point, He relies mainly on three 
cases of Indian Courts as authority for holding that, Article 148 applies 
to the present case. These are Zanjt v. Nagama,* Ali Muhammad v. 
Lalta Bakhsh and Vithoba Bin Chabu v. Ganguram Btu Biramjt.t 
The first two of these casesdo not touch the present case. They 
relate to cases in which a mortgagee claimed to sct up an adverse title 
after having obtained possession under the mortgagee. The rule -is 
stated in the second case in the following words: ‘The mere assertion 
“of an adverse title will not enable a mortgagee in possession to ab- 
“ breviate the period of bo years which the law allows to a mortgagor 
to prosecute his right to redeem.” But unless it is held that the de- 
fendants are moctgagees under Maung Chin, this ruling cannot apply. 
The third case is more tothe point, The material part of the Judg- 
ment is as follows :— 

“ A mortgagor is allowed a period of sixty years within which he may come in 
to redeem; an exception to this rule is made in favour of bond fede purchasers for 
valuable consideration from the mortgagee, where the time for redeeming’ is con- 
siderably abridged ; but in all other cases itappears to us to make no difference how 
the hostile possession has commenced, whether through the fraudulent connivance 
or through the neglect, of the mortgagee who ts bound to preserve the property.’’ 

I have consulted other cases in the Reports of the Higk Courts, 
namely, Syed Akbu Hosseiny. Tulsi Ram,§ Bhaguant Govend v. 
Kondi Valad Mahadur,§ Ervay Strmadppa,|| Ammuv. Rama- 
kishna ** and Thopara Mussad v. Collector of Malabar ++ Of these 
the first and fourth are somewhat against the plaintiff's contention. 
The others do not meet the point. 

Finally, there are rulings of this Court tobe considered, which are 
likely to be more apposite to the facts of the present case, and some 
of which have been referred to by the Court of First Instance. The 
first of these is Mz Mon v. Mz Shwe Ma.it This case is very similar to 
the present case, though not identical with it. The plaintiff claimed 
as heir of the original mortgagor; the defendant as heir of a person 





* 3 Mad. H. C., page 137. GJ I.L.R.21 Bom, 446. 
+1.L. R., 1 ATL, 655. * 1. LR, 2 Mad., 226, 
{12 Bom., H.C., 180. Ti LL. R. 10 Mad., 184. 


§ 23 W. R17. Fi 22 U. B. R., 1892—96, p. 502. 
Hl. L. R14 Bom, 279. 


1g01. | UPPER BURMA RULINGS. _ 457 








Limitation—142z, 144, 148. 





who had redeemed the land on assertion of his own right. The 


following passage [rom the judgment may be cited :-— 


« Maung Shwe I (the defendant’s ancestor), when he redeemed the land, took 
“possession of it in up position to the plaintiff’s title as representative of the mort- 
gagor. !lis possession was of the same nature as that now sought by the plaintiff 
and the two interests claimed were inconsistent. 

“The discharge of the mortgage debts extinguished the two mortgages, and did 
not, I think, as urged for the plaintiff, merely operate to carry over the mortgages, 


from the original mortgagees to the defendant. = * 


“ Here the defendant has exercised the right of redemption claimed by the 
plaintiff and has dispossessed both mortgagee and mortgagor, and, as this was done 
upwards of twelve years ago, the plaintiff's suit is barred by limitation either under 
Article 142 or 144 of the Second Schedule of the Limitation Act.” 

In this case various rulings, including some of those cited above, 
were consulted. The next case is thatol Kya Mtyaing v. Maung Pex 
In this case it was alleged that the land having been mortgaged to one 


Shan Shun, the defendants collusively redeemed it and that it was in - 


their possession On those facts it was held that the suit was barred 
by limitation under Article 142 or Article 144, the defendant's pos- 
session having been adverse from the date of redemption, more than 
twelve years before. ‘The next case cited is Zka Pé v. Pa Naw.t It 
does not affect the point in this case, as the respondents were admittedly 
in possession as licensees of the applicant who was the mortgagor, 
The last case cited is Maung Kaingv. Maung Tok Im this case 
Maung Tok’s ancestor mortgaged land to one Maung San Daik; and 
in the following year the land was adjudged to Maung Kaing bya local 
‘Court, This Court held that Maung Kaying recovered the land not in 
the same interest as Maung Tok’s ancestor, but in an adverse interest, 
and that the suit was therefore barred under Article 142 or Article 
144. ; 

The view taken by this Court seems to be that a person who re- 
deems a mortgage otherwise than as the representative of the mort- 
gagor and claiming the mortgaged property in his own right obtains 
and holds possession adversely to the mortgagor. Such a person js 
not an assignee or representative in interest of the mortgagor or mort~ 
gagee. The case is not the same as that of a sub-mortgagee who 
would doubtless be in the position of the mortgagee for purposes of 
limitation. This view seems to be contrary to that taken in the case of 
Vithoba Bin Chabu v. Gangaram Bin Bivamj?z above cited. Butas 
regatds the Courts in Upper Burma, the ruling of this Court must pre- 
vail and until they are shown to beincorrect, I feel bound to follow 
them. In the present case, it seems to me that the possession of the 
defendants, or of the persons through whom they claim, became ad- 
verse to the plaintiff as soon as they obtained the property from Maung 


Ka or Maung Neg, and that as their possession has lasted for more 


* 9, U.B. R., 1892—96, page 516. 
+2, U.B. R., 189299, page 561, 
t2, U.B.R., 1892—~y6, page 513. 


Mavune Paw 
e. 
Maune Km. 


Maune Paw 


oe 
Maune Krn, 


468 _ UPPER BURMA RULINGS, [1897— 


Limitation—142, 144, 148. 





than twelve years, the plaintiff's suit is’ barred under Article 142° or 
Article 144 of Schedule II of the Limitation Act. There is no sug- 
gestion that the defendants entered with the leave of the plaintiff, and 
I failto see how they can be regarded as thé representatives of the 
mortgagee. 

I am disposed to think that the proof of the plaintiff's claim is in- 
sufficient and that, even if not barred by limitation, he could not suc- 
ceed in this suit. But however this may be, I find that he is barred 
by limitation and that the suit should be dismissed on this ground. 

The appeal is therefore allowed and the decrees of the lower Courts 
are reversed with costs against the respondent in all Courts. 
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_ Before H. Thirkell White, Esg., €.1.£. 
MAUNG SHWE NYAN v. MAUNG TOK PYU anp two oruers. 


Mr. f/, N. Htrjee—for appellart. Mr. C, G, S. Pillay-for second and 
third respondents. 


Trespass on mortgagor’s interest by person who redeems in his own right, 
& f 


The plaintiff-appellant sued to redeem certain land mortgaged by him to one 
Shwe Hmyin, ceceased, and his son 16k Pyu, the first respondent, and from tke 
latter redeemed by Kan Baw, the second respondent, twenty years ago. Kan Baw 
claimed to have redeemed as acohcir of the property. The question was whether, 
under the circumstances, the plaintiff-appellant was entitled to redeem the land 
from the respondent Kan Baw. 

Held,—That the mortgagor’s remedy does not lie in a suit for redernption, but in 
a suit for the recovery of the interest from which he has been ousted. , 


Held,—Also that the defendants possession became adverse as soon as he acquir= 
ed it and as he had held in adverse possession for more than twelve years the suit 


was barred by limitation. 
References -— 


a, U. B. Rulings, 1897—1901, | 1. L. R14 All, 1. 
age 4.04. i ———-, 16 Bom., 191. 
12, Bom. H.C.,, 180. | , 18 Bom., 51. 
15, W. R, 353. , 23 Bom., 137- 
I. L. R., 2 Mad., 226, | 2,U.B. R., 1852-96, page 4go. 
nae —seer, BAM, 205, | —- 502, 
i 

















meme, II Bom,, 422. wm, SOD, 
> 11 Mad., 417. 

The plaintiff-appellant, Shwe Nyan, sued to redeem certain land 
mortgaged by him to Shwe Hmyin, deceased, and his son Ték Pyu, 
the first respondent, and from the latter redeemed by Kan Baw, the 
second respondent, twenty years ago. The plaintiff's case is practi- 
cally admitted and Kan Baw claims to have redeemed as a co-heir of 
the property. The question is whether under these circumstances the 
plaintiff is entitled to redeem the land from the respondent Kan 
Baw, 

The question was discussed at somelength in the case of Maung 
Paw v. Maung Kin* in which it was held, in accordance with previous 
rulings of this Court, that a person who redeems a mortgage otherwise 
than as the representative of the mortgagor and who claims the 
mortgaged property in his own right holds adversely to the mortgagor. 
This ruling has been followed in a precisely similar case to the present, 
namely, Po O v. To Lu.t 


* Page 464. | ¢ Civil Appeal No. 72 of 1899 (unreported), 
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Limitation—142, 144, 148. 
Mauxe Suwz In support of this appeal, the various rulings of this Court cited in 
NyAn Maung faw's* case have been discussed and it has been sought to 


M doun P5e Pesk show that some are too broadly stated and that others do not apply. 
Other rulings of Indian High Courts have been cited in support of the 
contention that, in this case, the mortgagor has the right to redeem 
within sixty years under Article 148 of the Limitation Act. 

It has also been contended that unless there is an assertion of 
adverse or hostile title to the knowledge of the mortgagor, there is 
no adverse possession. The learned advocate for the appellant has 
argued the case with much force and ability, and I am indebted to 
him for the assistance thus afforded. 


‘Turning again to the Indian cases, | find first that of Vithoba 
vy. Ganga Rem fF to which due weight was given in Maung Paw's* 
case. In that case, in which the facts were similar to those now under 
consideration, it was held that the mortgagor could not be deprived 
of his right to redeem by any act, whether Iraudulent or negligent, of 
the mortgagee ; and that there could not be any trespass on the 
mortgagor's possession so long as he had only the equitable estate. 
A similar view seems to be expressed in Mushux Hoosein v. Hur 
Pershad Roy.{ But the view broadly stated in Vithoba v. Ganga 
Ramt was explicitly dissented from by the Madras High Court in 
Ammu v. Ramakishua § ia which it was pointed out that Article 148 
of the Limitation Act did not apply to sutls against strangers, but 
only to mortgagees or persons claiming under them; and that there 
were cases in which the rights and interests of the mortgagor and 
mortgagee were equally invaded. In Chzxto v. Fankz,|| the Bombay 
High Court seems to have followed the case last cited and to have 
accepted Vithoba v. Ganga Ram ~ merely as authority for the view 
that the possession of a trespasser is not necessarily adverse to the 
mortgsgor. It was not suggested in that case that any Article of 
Schedule If of the Limitation Act, except Article 144, was applicable. 
The report does not show whether, and on what grounds, the defend- 
ant’s possession was held to be adverse tothe plaintiff, or not. The 
remaining cases cited, or which I have been able to trace, which seem 
to have any possible bearing on the question under discussion are 
Nuva Bibi v. Jagat Narain; J Asefag Ahmad v. Wasir Ali; * * 
Ramchandra v. Sadashiv ;t+ Fakt Abas v. Faki Nurudin ;{t and 
Mod¢din v. Oothumanganni.§§ In all these cases, the suit was by a 
co-mortgagor or co-sharer for hisshare of the property and not for 
the redemption of the whole, On these cases, or some of them, was 
based the often-cited ruling in Ma Siv. Ma Sz.|\|| It is contended. 





* Page 464. | “eT, LR. 14 All, 3. 

ft t2 Bom. H.C., 180. I. L. R., 11 Bom, 422, 
£15 W. R,, 353. if 
§ 1. L.R., 2 Mad., 226, §§ 1. 
| 18 Bom., sr. Hil 2 
7 i.L.R.,8 All., 295. 


L. R., 16 Bom,, 191. 
L. R., rr Mad., 417. 
U.B. R., 1892-96, page 4go3 
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that the present case is even stronger in favour of the appellant’s 
contention. It is certainly distinguishable. 

On the other hand, reliance has been placed on Maung Paw's* 
case above cited and the rulings therein followed. Reference has 
also been made to Bhavrao vy. Rakh¢imt which, except as citing a 
definition of adverse possession, does not seem to be relevant. In 
that case it is said— 

“ Adverse possession depends upon the claim or title under which the possessor 
holds, and not upon a consideration of the question in whom the true ownership 


is vested.”” ; 
I have again considered the case of Mi Mén +. Mt Shwe Mat 


which seems to have been fully argued and in which cases were 
discussed, The distinction betwecu cases of the kind under consider- 
ation and those in which rights of co-mortgagors are concerned, was 
pointed out, Itis teue thatin 7? Ménv. Mi Shwe Ma.t the re- 
demption on which the defendant relied was allowed in opposition to 
the plaintiff's express prohibition. But it does not appear that this 
was a material ground of the decision. I find that a very similar 


point was discussed in a case not hitherto cited, 4/7 Yén v. Maung 


Tazk.& Inthat case the defendant relied on a redemption by his 
father, in the year 1236 B.E., of a mortgage effected by one Kyaw 
Tha. The relevant passage from the judgment is as follows :— 

“If it is sought to make the date 1236, it must be shown that there was a mort- 
gage at that time and that the defendant Maung Taik is a morigagee, The 
pericd of sixty years under Article 148, Schedule If of the Limitation Act, is allow- 
ed only against a mortgagee, Using words in their plain, ordinary meaning it is 
manifest that the transaction of 1236 was not a transfer ofa mortgage, bul, as it is 
called, a redemption of the mortgage, that is, a putting an end to the mortgage, 
and that this was done by Maung Kun on his own account and not on behalf of 
himself and co-mortgagors is shown by the institution of proceedings against him 
by Nga Kyan as representative of the mortgagor.” 

I think itis clear that in these cases, my learned predecessor 
appreciated and weighed the considerations which have been put for- 
ward in this appeal, and that his decisions were mature and well-con- 
sidered. The view taken does net seem to be inconsistent with that 
of the Madras High Court or with the more recent decision in Bombay. 

I see no good reason for dissenting from this view. {[t appears 
reasonable to hold that when a ‘mortgage is redeemed it is entirely 
extinguished and that, in a such case, as was said in a somewhat 
different contextin A/i Mdu v. Mi Shwe Ma, “the mortgagor’s 
remedy does not lie in a suit for redemption, as there is neither 
priority of contract nor unity of possession, but in a suit for the re- 
covery of the interest from which he has been ousted.” 

In redeeming the mortgage, it seems to me that in this case the 
defendant challenged the equitable estate of the mortgagor and that 
his possession became adverse as soon as he acquired it. He has 








* Page 464- t2, U. B. R., 1892-96, page soz. 
TILL. R,, 23 Bom., 137. § ern! 500; 
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held in adverse possession for more than twelve years and cannot be 
ousted on mere proof of previous possession by the plaintiff. It is 
probable that the appellant can sue for a partition of the family pro- 
perty, which the respondentadmits, has not yet been divided. In 
such a suit other considerations would arise. 

For these reasons, after careful reflection and re-examination of 
the authorities, 1 adhere to the opinion stated in Maung Paw’s® 
case and I am of opinion that the decree of the Lower Appellate Court 
is correct. The appeal is therefore dismissed with costs. 


* Page 464, 
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Before G, W. Shaw, Esq. 


MAUNG PO MYIN 2 MA DAW, MAUNG SHWE LOK. Civil Second 
eal No, 356 of 
2900, 





Moarlyage--Redemption by co-heir—Question whether morigage is extinguished Abe 
or merely transferred Period of limitation. Meech, 


‘The plaintiff-appellant sued for redemption of a certain piece of land in posses- rst, 
sion of defendants-respondents. The land had been mortgaged in 1236 B.&. to an 
outsicter, Nea On, by Maung Byaung and Mi Ldn Ma, the parents of plaintiff-ap + 
pellant and grandparents of defendants-respondents Mi Daw, the wife of Shwe L&k, 
the other defendants-respondent. Some 27 years ago, but inthe life time of Mi Lén 
Ma, defendant-respondent’s parents as co-heirs redceined the land from Nga On 
and it has remained in their possession ever since. Eleven years before the present 
suit the ancestral property consisting of this and a great number of other pieces of 
land were divided among the co-heirs. The land in suit was treated as being 
under mortgage in possession of defendants-respondents and many other pieces of 
land were similarly treated as under mortgage in possession of other of the co-heirs. 
The partition was effected by drawing lots, The Jand insuit fell to plaintif-appel- 
lanvs share. The understanding was that each co-heir should redeem the lands 
constiluting his share, which were under mortgage. Some of the co-heirs ac 
cordingly redeemed and obtained possession of their shares, The plaintiff-appel- 
fant, however, had his claim disputed by defendants-respondents on the ground that 
the land having been redeemed by them and having been in their possession for 27 
years, plaintiff-appellant had nothing to do with it. The land was originally 
mortgaged for Rs. 50 and subsequent further loans on the same mortgage from de- 
fendants-respondents were alleged. Defendants-respondents alleged that these sub- 
sequent loans were taken on other pieces of land which were given to plaintiff appel- 
lant as a gift and also that the partition of ancestral property wasa bogus transac 
tion entered into for the purpose of keeping the second husband of Mi L6én Ma out 
ofashare. The Lower Courts did not put the burden of proof as to theseallega- 
tions on defendants-respondents. The Court of First Instance found that there was 
no direct evidence in proof of the further loans, that there was an undoubted partition 
of the ancestral estate, but that defendants-respondents having been in adverse pos~ 
session since they redeemed the land in question more than r2 years had elapsed, 
and the suit was barred. The Lower Appellate Court held that the mortgage was 
not proved and that the division having taken place in 1250 the suit was barred. 

Aeld,—that it was for the detendants-respondents to prove the allegati>ns, 
namely, that the subsequent loans were taken on other land and that the partition 
was a bogus one. 

Held also,—that it does not necessarily follow that when a co-heir redeems he 
does so in opposition to the mortgagor and extinguishes the mortgage. The cir- 
cumstances ot each case must be considered, In the present case the mortgage 
was not extinguished but merely transferred. It followed that Article 148 of 
Schedule 1] to the Limitation Act applied. 

Referense.—2 U.K. R., 1897—1901, page 469. 

THE plaintiff-appellant sued for redemption of a certain piece of 
land in possession of defendants-respondents. The land had been 
mortgaged in 1236 B.E, to an outsider, Nga On, by Maung Byaung 
and Mi Lén Ma, the parents of plaintiff-appellant ani grandparents 
of defendant-respondent Mi Daw, whose husband is Shwe L4k, the 
-other defendant-respondent. Some 27 years ago, but in the life time 
of Mi Lén Ma, defendant-respondent’s parents, Mi Hlaing and her 
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husband On Gaing “as co-heirs”” redeemed the land from Nga On and 
it has remained in their possession ever since. Eleven years ago the 
ancestral property, consisting of this and a great number’ of other 
pieces of land, were divided among the co-heirs. The land in suit was 
treated as being under mortgage in possession of defendants- 
‘respondents and many other pieces of land were similarly treated as 
under mortgage in possession of other of the co-heirs. The partition 
was effected by drawing lots. The land in suit with other lands fell 
to the plaintiff-appellant’s share. The understanding was that each 
co-heir should “ redeem ” the lands constituting his share, which were 
under mortgage. Some at least of the co-heirs have accordingly re- 
deemed and obtained possession of their shares. The plaintiff appel- 
lant, however, has had his claim disputed by defendants-respondents. 
on the ground that the land having been redeemed by them and 
having bern in their possession for 27 years, plaintiff-appellant has 
nothing to do withit. Itshould be said that according to the plaint 
the sum for which the land was originally mortgaged was Rs. 50, and 
that subsequent further loans on the same mortgage from the de- 
fendants-respondents after the land came into their possession were 
alleged, namely, Ks. 11 by Mi én Ma, Rs. 7 (in 1252), Rs. at (in 
1253), anu Rs. 45-8-o {in 1258) by plaintiff-appellant. 

The defendants-respondents alleged that these subsequent loans 
amounting to Rs. 74-8-0 were taken on two other pieces of land (Let- 
panbiolé and Shadawa), which were given to plaintiff-appellant as a 
gift (coodg) and they alleged that the partition of the ancestral 
property was a bogus transaction entered into for the purpose of keep- 
ing the second husband of Mi L6n Ma out of a share. I think if was- 
for the defendants-respondents to prove these allegations, namely, that 
the subsequent loans were taken on other land (land not included at 
all in the ancestral estate at the time of partition), and that the parti- 
tion was a bogus one. The Lower Courts did not put the burden of 
proof on the defendants-respondents. The Court of First Instance 
found that there was no direct evidence in proof of the further loans,. 
that there was an undoubted partition of the ancestral estate, but that 
defendants-respondents having been adverse possession since’ they 
redeemed the land in question more than 12 years had elapsed, and 
the suit was barred. The Lower Appellate Court held “that the mort-- 
gage was not proved ’’ and that the “division having taken place. in. 
1220 the suit was barred.” It seems. to me that the facts have:-not 
been rightly apprehended and’ that the law has not been correctly 
applied. 

ae noted already, it was for defendants-respondents. to..show: that 
the subsequent loans were not made on‘this land which he -admittedly 
held in mortgage, but on other lands, as to which there is no evidence 
that they existed, but defendants-respondents’ own statement, and. the 
unsatisfactory. statements of Shwe. Lén (defendant-respondent Shwe 
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LOk's brother) sixth witness for defence, and On Bwin (cousin of 
Shwe Lik) fourth witness for defence. On the other hand, I see no 
reason to discredit the statements of Po Swe (age 55), the ywagaung 
and brother-in-law of the plaintiff, Maung Thin (age 7o), uncle of 
plaintiff and grand-uncle of defendant-respondent, and Maung Po 
Hlaing, a seemingly independent witness, as tothe offer of plaintiff- 
appellant to redeem in 1261 and dependents-respondents producing a 
document containing entries of the subsequent loans on the Jand in 
suit. The Judge of the Original Court doubted Po Hlaing’s disin- 
terestedness because he was able to give particulars, But as it was Po 
Hlaing who read out the documents this is not surprising. Again in 
regard to the partition the statements of Po Wun, third witness for 
the defence, and Maung Pyaw, fifth witness for the defence, corroborate 
in the strongest manner the plaintifl-appellant’s evidence as to the 
partition having beena genuire one, as to the understanding that lands 
under mortgage were to be redeemed by the co-heir to whom they 
fell, and as to the subsequent redemption of some of such lands and in 
short as to the partition having been followed by acquisition in ac- 
cordance therewith. 

Thus Po Wun says: ‘After division of property (defendant-res- 
“ pondent) Shwe L6« redeemed Vyaungywa land, which was his wife’s 
“share, from me as it was her share and it was in my possession under 
“‘mortgage.” Po Wun, itis to be ncted, was one of the co-heir’s brother 
of plaintiff and of defendant-respondent Mi Daw’s mother. Po Wun 
goes on: “ When Maung Shwe L6k redeemed the land called Nyaung- 
“‘ywa Lasked plaimiff to redeem his share from defendants or take 
“ additional advances from them.” 

Maung Pyaw [who isthe husband of Mi Nyet, another of the co-heirs 
{sister of plaintiff-appellant) j, says: After division of property I got 
“ Tazaunggan ancestral land according to the terms of division and it is 
“still in my possession. Before division of property the land called 
“ Tazaunggan wasin possession of Po Myin, plaintiif (appellant.”’ 

The Court of First Instance has apparently come to its final conclu- 
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sion on the authority of Shwe Nyan v. Ték Pyu and two others, * which — 


seems to lay down that, when a co-heir redeems, he does so in opposi- 
tion to the mortgagor and extinguishes the mortgage. I hardly 
think that this was what the ruling intended to declare as a broad rule 
of universal application. It seems to me that the circumstances of 
each case must be considered. The point is whether, in redeeming, 
the redeemer challenges the equitable estate of the mortgagor, whether 
the mortgage is in fact extinguished, or whether it is not merely trans- 
ferred. Inthe present case | hold that the mortgage was not extin- 
guished, but merely transferred. This is evidently how it was regarded 
by the parties themselves, and the fact is further proved by the subse- 
quent loans which I hold to have been made on the land in suit. It 
follows that Article 148 of the If Schedule to the Limitation Act applies. 





* Page 469. 


Maung Po Mian 
. "U, 
Ma Dawe 


——— 


476 UPPER BURMA RULINGS. [1897— 


Limitation—148. 








But even if this were not so the suit would still not be barred, since 
the possession bya co-sharer of a portion of an undivided ancestral 
estate is not adverse possession. This has been laid down in numer- 
ous rulings of the Indian Courts. If any adverse possession existed at 
all, it could not have begun to run before the partition, which was less 
than 12 years ago. The decrees of the Lower Courts are set aside 
and there will be a decree for redemption for Rs. 124-8-0 as prayed 
in the plaint. Defendant-respondents will bear all costs. 
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. Before H. Thirkell White, Esq., C18. 
MAUNG PO THAUNG »v. MAUNG BYA anv MA THIT. 
Mr. H.W. Hirjee—for appellant. 
. Limitatiou Act, 179—Applications to execute decrees governed by — 


The respondents obtained a decree against the appellant in October 1893. They 
applied for execution in November 1897. The Court of First Instance first grant+ 
ed the application, but afterwards on review, held that execttion was barred by 
limitation. The Lower Appellate Court reserved this decision and held that, asa 
prebious application for execution in 1893 had been granted, section 230 of the 
nant oe Code, and not Article 179, Schedule Il, of the Limitation Act, 
a 1¢d, 

"Raid, ite yacdiig the order of the Lower Appellate Court, that the law of limi- 
tation for applications to execute decrees is contained in Article 179, Schedule I}, of 
the Limitation Act. 

Section 230, Civil Procedure Codz, does not contain the limitation, but fixes a 
period after which an application for execution though not barred by limitation, 
shall not be granted. 

References :~—~ 

1.L.R., 20 AIL, 304, 
Rivaz, Limitation Act, page 263. 

THE respondents obtained a decree against the appellant on 17th 
October 1893. They applied for execution on zgth November 1897. 
The Township Judge at first granted the application, but afterwards, 
on review, reversed his decision and held that execution was barred 
by limitation. On appeal the District Judge reversed this dicision, 
holding that, as a previous application for execution in 1893 had been 
granted, section 230, Code of Civil Procedure, and not Article 179, 
Schedule II, of the Limitation Act, applied. 

' The effect of section 230 of the Code of Civil Procedure is not to 
enlarge, but to restrict, the time for the execution of a decree. But 
for that section, applications for execution might be made at intervals 
of not more than three years for ever. Itis not intended that, when 
an application for execution has once been made and granted, the de- 
cree-holder should be at liberty to make a further application or ap- 
plications within 12 years from the date of the decree, without regard 
to the provisions of the Limitation Act. This is the view taken by the 
Chief Court of the Punjab in thar? Lal v. Baness cited in Rivaz’ Li- 
mitation Act at page 263. The facts of that case appear to be iden- 
tical with those in the present case. No other ruling on the point 
uncer consideration has been produced, but the case of Daya Kishan 
v. Nanhke Begam* may be referred to. If section 230, Code,of Civil 
Procedure, were intended to provide a period of limitation of 12 years 
from the date of decree, irrespective of the provisions of the Limita- 
tion Act, it seems probable that, in that case, reference would have 
been-made to this section. : 


e101 R.,20 All, 304. 
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The law as stated inthe Punjab case above cited is "that the law 
“of limitation for applications to execute decrees of Mofussil Civil 
“Courts is contained in Article 179, Schedule [I of the Limitation 
“Act. Section 230, Civil Procedure Code, does not contain the law 
‘tof limitation, but fixes a period after which an application for 
execution, though not barred by the law of limitation, shall not be 
* granted,”” This seems to me correct, 

The order of the Lower Appellate Court is therefore reversed and 
that of the Court of First Instance restored. There will be no order as 
to costs, 
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SCHEDULE 57, 120, 132, See also page 518. 
SCHEDULE 106, See also page 102. 
SCHEDULE 113, 176, See also page 293. 
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Before G. W. Shaw, Esq. 
MAUNG PO THWE vw MAUNG SILA BIN, MAUNG KAN BE. 
Mr. H..N. Hirjee—for appellant | Mr, ¥.C. Chatterjee—for respondent, 
Zerbadi's Customary practice of being their own mutawallis is not tllegal——Zerbadi 
dedications not invarid wakls by reason of this practice, 


Plaintiff-respondents brought a suit under section 39, Specific Relief Act, pray~ 
ing (1) that a deed of sale of certain land and a mosqu2 standing on it might be 
ordered to be delivered up and cancelled; (2) that it might be declared that the 
land and mosque were wakf and therefore inalienable; (3) that the defendant- 
appellant might be ordered to pay theccst of the suit, and (4) that the Court 
might grant any further or other relief to which plaintifis-respondents might be 
entitled. The Additional District Judge decided in favour of the plaintiffs- 
respondents and granted them a decree as prayed, only adding that plaintiffs- 
respondents were entitled to worship there and to whatever other rights they were 
in consequence entitled under Mahomedan Law. On second appeal it was contend- 
ed on behalf of the appellant that under the Burmese regimé the Zerbadi Ma- 
homedans of Mandalay, towhich class the parties belonged, were iznorant of 
Mahomedan Law and followed the customs of their Bu-mese Buddhist neigh- 
bours, that no mutawalli was ever appointed in thei dedication of mosques and 
consequently the end swments all failed and the property dedicated remained the 
property of the founders whose position as daditagas was similar to that of Bud- 
hist Ayaungtagas, finally-that the allegations of dedicationand appointment of a 
mittawall: were imported fabrications, the purpose of which was to incerfere with 
defendants appellants’ control and management of the mosque. It was further 
asserted that in Zerbadi dedications the founder while retaining the ownership 
does so subject to the reservation that he canno! divert the properiy to another 
purpose and is the sole mutawall? and transmits the right of management and 
contrul to his children. lt was also stated that defendant-appellant never wished 
to interfere with the entry to pliintiffserespondents into the mosque for prayer. 

Held,— that an endowment does not fail if there isno metawalli expressly ap- 
pointed and a man who founds a mosque need not expressly name himself muta- 
walli, The Zerbadis’ customary practice of being their own mctawallis is not 
illegal and there was no good ground for the suggestion that Zerbadi dedications 
were not valid zwak/s by reason of this practice. 

Held also,—that there was nothing to show that a mere temporary permission 
to pray was intended. It was plain that the mosque was intended to be used for 
prayer “forever,” The defendant-appellant did not dispute the right of plain- 
tiffs-respondents as Mahomedansto pray in the mosque, It followed that whether 
there was an express declaration or not the mosque was constituted a wah/. 

References :-— 

Wilson’s Digest of Mahomedan Law, page 283; Amir Al’s Mahomedan 

Law, pages 174, 185, 304 and 346. 
Students’? Hand-book of Mahomedan Law by Amir Ali, page 107. 
Baillie’s Digest, page 615. , 
Plaintifs-responjents brought a suit under section 36, Specific 
Relief Act, praying— 

(1) that a deed of sale of certainland (holding 56, block 109, 
in Yodanabnmi quarter, Mandalay town) anda mosque 
standing onit might be ordered to be deliverelug and 
cancelled; 
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(2) that it might be declared that the land and mosque are 
wakf and therefore inalienable ; %, 

(3) that the defendant (appellant) might be ordered to pay the Maune Sua Ban, 
costs of the suit; ‘ 

(4) that the Court might grant any further or other relief to 
which the plaintiffs (respondents) might be entitled. 

The Additional District Judge who tried the case decided in favour 
of the plaintiffs-respondents and granted them a decree as prayed, only 
adding that the plaintiffs (respondents) are entitled to worship there 
and to whatever other rights they are in consequence entitled under 
Mahomedan Law. 

The present appeal is based on the grounds that— 

(1) the evidence that the land as well as the mosque upon it 
was declared waé/ was insufficient ; 

(2) the witnesses to the alleged declaration were intere s 
persons and undeserving of credit in the circumstances: 

(3) as a the land, at all events no declaration has been 

roved ; 

{4) ie Lower Court erred in granting a prayer not sought for 
in the plaint ; 

(5) assuming plaintiff is entitled to have the document cancelled 
defendant’s right as representative of the owner to have 
the control and management of the mosque remains un- 
affected ; 

(6) the Lower Court did not duly weigh the evidence for the 
defence; 

(7) plaintiffs were not entitled to the declaration sought b 
them even if the property was wakf and the deed liable 
to cancellation. 

It is contended on behalf of the appellant, that under the Burmese 
regime’ the Zerbadi Mahomedans of Mandalay, to which class the 
parties belonged, were ignorant of Mahomedan law and followed the 
customs of their Burmese Buddhist neighbours ; that no mutawalli was 
ever appointed in their dedication of mosques and consequently the 
endowments all failed and the property dedicated remained the pro- 
perty of the founders whose position as da/¢tagas was similar to that 
of Buddhist Ayaungtagas finally, that the allegations of dedication 
and appointment of a mufawaé/2 are imported fabrications, the parpose 
of which is to interfere with the defendants-appellants’ control and - 
management Of the mosque. The learned advocate for the appellant 
further asserts that in Zerbadi dedications, the founder while retain- 
ing the ownership does so subject to the reservation that he cannot 
divert the property to another purpose and is the sole mutawa@l/i and 
transmits the right of management and control to his children. He 
also states that defendant-appellants has never wished to interfere with 
the entry of plaintiffs-respondents into the mosque for prayer. In this 
statement of appellant’s case there are three important admissions that 


Mauna Tawsz 


Mavie Po Tuwe 
ve, 
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Zerbadi dedications are irrevocable, that there is a mutawalld and that 
all Mahomedans have an indefeasible right to ingress and egress for 
the purpose of prayer. 

The argument that there was no dedication because there was no 
mutawallt would thus seem to be disproved by the learned advocate 
himself, 

Wilson’s Digest, page 285, is ciled as the authority for the view that 
anendowment fatis if there is no mufawall? expressly appointed. 
But Amir Ali’s Mahomedan Law, which appears to be the most com- 
plete digest of recent date, accepts the contrary view, namely, that a 
man who founds a mosque nzed not expressly name hinself muxta- 
wall? (see page 346, seg.,) and I think this authority miy safely be 
followed. 

It shows that the Zerbadis’ customary practice of being their own 
mutawallis (described by witness Shahabuddin, a religious teacher 
born in Mandalay 43 years ago, and not apparently very ignorant of 
Mahomedan Law} is not illegal andthere is no good ground for the 
suggestion that Zerbadi dedications are not valid wak/s, by reason of 
this practice. Again, amir Ali distinctly states as the approved and 
accepted doctrine that prayer even of a single person is sufficient to 
constitute a wakf and that it is not necessary where prayers have been 
offered to prove an express dedication Volume I, page 304 (also Stu- 
dents’ Hand-book, page 107). 

Again, no formality is necessary. Thedeclaration fixes upon the 
property all the character of a legal binding wakf, extinguishes the 
title of the donor, and vests it in the Almighty (pages 174, 185). 

And it is not necessary to mention perpetuity expressly ; though if 
a dedication is made for a day or month, the donor is not divested of 
his proprietary right. (Amir Ali and Woodroffe cited Baillie’s Digest, 
page 615.) 

There is nothing on the record to show that a mere temporary per- 
mission to pray was intended in the present case. It is plain that the 
mosque was intended to be used for prayer “for ever.” The defend- 
ant-appellant does not, as we have seen, dispute the right of p)aintiffs- 
respondents as Mahomedans to pray in the mosque. It follows that 
whether there was an express declaratiun or not the mosque was con- 
stituted a wakf, 

The defendant-appellant attempts to distinguish the land, but there. 
is nothing toshowthattheland did notgowith the mosque. Onthe 
contrary the usual practice has been followed and worshippers have 
been allowed to live on the land free of charge when they are poor. 

I concur with the learned Additional District Judge in disbelieving 
the evidence ofthe leases. If the land had been leased separately as 
the private property of the founder (or any one else) all along we 
should have found leases of all dates back to the time when the mosque 


was built. 
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In the view I have taken on these points the first, second, third, and Maune Po Taws 
sixth grounds of appeal have been disposed of. 
The fourth ground has no justification in fact, as will be seen from Mavye Sua Bos, 
my summary given above, of the prayers in the plaint and the order 
of the J-ower Court. 
As to the fifth ground the Lower Court has passed no order on the 
subject of the control and management of the mosque. 
Vinally the declaration merely states the principal right of the pub- 
lic in respect of a wakf mosque, and adds that the plaintiffs- respond- 
ents are also entitled to such other rights as the Mahomedan Law con- 
fers on them, 1 cannot conceive what objection the defendant-appel- 
lant can have to such a declaration, It was prayed for and there was 
nothing as far as I am aware to prevent the Court from granting it, 
For these reasons the appeal is dismissed with costs. 
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Before H, Thirkell White, Esq., C.1.8. . 


MA AW wv, MAUNG SAN THEIN, 
Mr. ©. G.S. Pillay—for appellant. | Mr. S.C. Dutta—for respondent. 
Malicious prosecution—Essential points tr action for. 


The defendant-respondent preferred a ccmplaint before a Magistrate against 
the appellant and her two sons charging them with criminal trespass and house 
trespass. The Magistrate issued process and the case came on for hearing. After 
examining some of the witnesses the respondent withdrew from the prosecution 
and the appellant and her sors were acquitted and discharged. The appellant 
thereupon sued to recover damages for malicious prosecution. 

The Court of First Instance awarded the appellant the damages claimed. The 
Lower Appellate Court rightly held that ina case of this kind the plaintiff must 
prove that the prosecution was malicious, and found that the evidence of malice: 


was insufficient, me 
Held—That it was necessary for the plaintiff to prove that the prosecution was 


instituted without reasonable or probable cause, and that it was also instituted 
maliciously, and that the plaintilf had not fully discharged the burden of proof. 


References :— 
Alexander on Torts (3rd Edn.), 30, 
1 Cal, W. N., 537- 
I. L.R., 13 Mad., 395- 
L. R,, 8 Q’s B. D., 167. 
9 Mew’s Digest of English Case Law, 735. 


17 W. R., 283. 
6N, W. P., 200. 

THE facts of this case are briefly as follows. The defendant-re- 
spondent preferred a complaint before a Magistrate against the appel- 
lant and her two sons, charging them with criminal trespass and house 
trespass. He alleged that they came to his house, after they had been 
forbidden to do so, and presumably for the purpose of annoying him. 
The Magistrate issued process and the case came on for trial. After 
examining some of his witnesses, the respondent withdrew from the 
prosecution and the appellant and her sons were acquitted and dis- 
charged, The Magistrate’s record is sufficiently full for a summary 
trial and is not open tothe animadversion of the District Judge. It 
should, however, have been mentioned that the prosecutor withdrew 
the charge. Butas the defendant-respondent admitted this in his 
written statement in the present suit, there is no room for doubt on 


the subject. 

The appellant thereupon sued to recover damages for malicious 
prosecution, limiting her claim to the expenses alleged to have been 
incurred by her in defending herself and her sons against the charge 
brought by the respondent. The Court cf First Instance framed issues, 
the second and third of which correctly set forth the points for de- 
cision. No formal findings on these issues were recorded; but, in 
awarding the appellant the damages claimed, the Court implicitly 


found on them in her favour. 
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‘The Lower Appellate Court rightly held that in a case of this kind 
the plajotiff must prove that the prosecution was malicious and he 
found that the evidence of malice was insufficient, He also remarked 
that it would be a very serious matter if every person acquitted or 
discharged by the Criminal Courts brought civil suits for theiz expenses, 
The remark is just, but it is beside the point, for the suit was not 
brought merely on the ground that the prosecution had failed; malice 
was expressly alleged in the plaint. 

‘The law on the subject of suits for malicious prosecution is well 
established. Besides the fact that the defendant was the prosecutor, 
a fact which in this case is not disputed and need not again be men- 
tioned, the plaintiff must prove the prosecution was instituted without 
any reasonable or probable cause, and that in instituting it the prose- 
cutor was actuated by malice. This is the law as laid down by their 
Lordships of the Privy Council in Gunuesh Dutt Stugh v. Magueeram 
Chowdry* and no further authority need be cited. 

The meaning of the expression reasonable and probable cause, and 
the question whether there was such cause in the present case, may 
first be considered. ‘The following passage from the judgment of the 
Hich Court of Calcutta in the case of Raz Fung Bahadur v. Rai 
Gudor Sahory } may be cited to show what is the legal meaning of 
the expression :-— 

“ The question of reasonable and probable cause is a question of mixed law and 
fact, and in the well-known case of Hicks v, Faulkner} the phrase ‘ reasonable and 
* probable cause’ has been defined somewhat elaborately. It is defined ‘to be an 
«honest belief in the guilt of the accused based upon a full conviction founded upon 
‘ reasonable grounds of the existence of a state of circumstances, which, assuming 
‘them to be true, would reasonably lead any ordinary prudent and cautious man 
« placed in the position of the accuser to the conclusion that the person charged was 
© prebably guilty of the crime imputed, There must be, first,an honest belief of 
«the accuser in the guilt of the accused ; secondly, such belief must be based on 
«an honest conviction of the existence of the circumstances which led the prosecutor 
“to that conclusion; thirdly, such secondly mentioned belief must be based on 
«reasonable grounds : by this 1 mean such grounds as would lead any fairly cau- 
‘tious man in the defendant’s situation so to believe; fourthly, the circumstances 
“so believed and relied on by the accuser must be such as amount to reasonable 
* ground tor belief in the guilt of the accused.’ ” 

The question whether there was reasonable or probable cause 
depends on the legal inference to be drawn from ascertained facts. 
Among the facts material to the question are the prosecutor’s know- 
ledge of the ground of the accusation and his belief that the conduct 
forming the ground of the accusation amounted to the offence charged.§ 
As it was said in the case of Weatherall v. Dillon |\|—“ Persons who 
institute criminal charges are bound first to assure themselves that 
there are reasonable grounds for the charges they propose to insti- 


tute.” 


#17 W.R.,283. | t1Cal, W.N..537- _ | 1L.R.8 Qs’B. D., 167. 
§ Turner vy. Amber cited g Mew’s Digest of English Case Law, 735. 
06 N. W. P., 200. : ; : 
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In this case the respondent was personally acquainted with the 
factson which he based the accusation. He alleged in his exami- 
nation before the Magistrate that the appellant and her two sone 
entered his house and compound without his permission and said, in 
reply to his enquiry, that they had come to demand the hand of his 
sister-in-law in marriage. Ile told them that it was customary to 


‘ascertain first whether the proposal was agreeable and that their 


manner of coming pul him to shame, They went away and returned. 
next day, with a number of elders, for the same purpose. The re- 
spondent again told them to go away and that he would prosecute 
them. lefore this, the respondent further stated, one of the two sons 
had been told not to come to the hause, Now, it is true that at the 
criminal trial no evidence was offered to show that the respondent 
had forbidden any of the accused to come to the house ; but there was 
evidence that the respondent objected to the manner of their coming. 


dt is clear from the judgment of their Lordships of the Privy Council, 


in the case already citecl, that the burden of proving the absence af 
reasonable or probable cause rests ou the plaintiff in a case of this. 
kind; and that this absence will not necessarily be inferred from proot 
of malice. It was for the plaintiff to go into the witness-box and state 
what actually occurred and to produce evidence in support of her 
statements. If the defendant honestly believed that the plaintiff and. 
her sons came to his house, under cover of demanding his sister-in- 
law’s hand, with intent to insult or annoy him, it cannot be said that 
the proceedings were instituted without reasonable ot probable cause. 
The only evidence of what actually occurred is contained in the note 
in the Magistrate’s judgment. This was rightly admitted, but it is 
not sufficient to show that there was no reasonable cause for the com- 
plaint. On the facts, I cannot say that the plaintiff-appellant suffici- 
ently discharged the burden of proof which lay upon her. The mere 
fact that the defendant withdrew from the prosecution does not show. 
that at the time of instituting the prosecution he had no reasonable 
ground for doing so. 


It is not absolutely necessarv, in this view of the case, to consider 
the question of malice. But as the case has been fully argued, it may 
be convenient to discuss the law on the subject. In order to prove 
malice, it is not necessary to show that the prosecutor was actuated 
by actively malevolent or vindictive feeling. Inits legal sense, it 
has been said, malice means, a wrongful act done intentionally with- 
out just cause or excuse.* Malice will be inferred if it is shown that 
the prosecutor was actuated by some motive other than an honest 
desire to bring to justice a person whom he believed to be a criminal 
(Abrath v. North-Eastern Railway Company).+ An act is said to be 
done in a malicious spirit when it is done from an indirect and im- 
proper motive and not in the furtherance of justice.t Although the 








* Alexander on Torts (3rd Edn.), 30. {| t+ Cited I. L.R.,13 Mad., 394. 
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absence of reasonable and probable cause is sumctimes evidence of 
malice, it is not evidence of malice when the prosecutor honestly 
believes the charyve to be true (Brown v. Hawkes).* Malice therefore 
may be inferred when the facts are inconsistent with an honest belief 
on the part of the prosecutor in the truth and justice of his accusation. 
It may also be proved by evidence of the defendant’s conduct or ad- 
missions as indicating that he was actuated by some indirect and im- 
proper motive in preferring the accusation. 

In the present case the complaint was not preferred till three 
weeks after the commission oi the alleged offence. It is also admit- 
ted that the complaint was not preferred till after the present appel- 
lant had instituted a Civil and Criminal case against the respondent's 
wife and sister-in-law ; but whether these cases were instituted after 
the date of the commission of the alleged offence is not stated. There 
is also credible evidence that the respondent stated that he had 
brought the charge in order to cause the appellant to incur expense. 
On these facts I think malice might reasonably be inferred. But there 
is no doubt that mere proof of malice is insufficient. Proof of want of 
reasonable or probable cause is also required. The case is, in prin- 
ciple, similar to that of Gununesh Dutt Singh v. Mugneeram Chowdryt 
already cited, in which their Lordships held that the plaintiff had made 
out his case on the issue concerning malice, but that there was no evi- 
dence on his part of want of reasonable and proper cause for the insti- 
tution of the proceedings. 

The decision of the Lower Appellate Court, though based on grounds 
not fully described, is therefore correct. 

The appeal is dismissed with costs. 





* Cited 9 Mew’s Digest of English Case Law, 739. 
$17 W.R,, 283. : nn 
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Before G. D. Lurgess, Esqg., C82. 
MAUNC: KYAIK o MA GYI. 
Mr. Ba Qhau—for appellant. [ Mr. “/¢rjee—for respondent. 
Mavriage--A marriage under the Christian Marriage law undissolved by death 
or divorce ts a bar toa subsequent marriage fn any form—Specifie Relief Act, 
54—Indian Christian Marriage Act, ss. 4 and 60 (2i-—-Crorl Courts Regus 
lation, s. 4, 


Suit for restitution of conjugal rights. 

The appellant-plaintiff, a Burman Buddhist converted to Christianity, had mar- 
ried a similar convert according to the rights of the Roman Catholic Church. Hus- 
band and wife reverted to Buddhism, and the former took a second wife according 
to Burman customs. This second wife subsequently refused to live with plaintiff 
on the ground that there was no valid marriage between them, and the plaintiff 
brought a suit for restitution of conjugal rights. 

Held,-—first, that the original marriage of the appellant under the Christian Mar- 
riage law remained unaffected by any subsequent change of religion which he 
might profess. 


Held,—secondly, that the law did not allow the appellant to enter into a second 
valid marriage in any form during the existence of the first even if his first wife 
consented to it. 


Held,—thirdly, that the appellant could not claim the liberty of having more 
wives than one asa Buddhist under the Buddhist Marriage Iaw so long as he 
remained bound by a Christian marriage and his wife was alive. 


References.— 
I L, Rowg All, 343. 
-————— 1 Bom.,, 164. 
= 4 Bom, 330. 
——— 12 Cal., 707. 
= _ 18 Cal., 252. 
——+—- —— 2 Mad., 209. 
—————— 8 Mad., 169. 

—- 9 Mad, 460, 

to Mad.,, 2rd. 

N.-W. P. H.C. Reports, If, 370. 

5 W. R., 235. 

Abraham @. Abraham, IX Moore’s Indian Appeals, 243. 

Baillie’s Digest (2nd edition), Chapter X, pages 182-185, of the Marriage 

of Infidels. 

Indian Christian Marriage Act, section 60 (2). 

LR. Po and M., 130. . 

Mad. H.C.R., Volume I, 475, at page 378. 

Mad. H.C. R., Volume III, page vii, 

1 U.B. R., 1892-66, page 68. 
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Pothier’s Traitt du Marriage, N. 462. 

Skinner 7. Orde, Moore’s Indian Appeals XLV, 309. 

Stephens’ [dition (6th) of Blackstone’s Commentarics, Volume 1, Book IT. 
Chapter 1, Section U1, page 297. 

Stephens’ Edition of Blackstone’s Commentaries, page 261. 

Story’s conflict of Laws (8th Edition), pages 185-186. 

Story’s Conflict of Laws, page 188. 

Story’s Conflict of Laws, page 282. 

‘THIS is an appeal from a decree dismissing a suit for restitution of 
conjugal rights, 

‘the judgment of the Court of First Instance is as follows :— 

« The suit is for restitution of conjugal rights, 

« The plaintiff admits that he was married to a Roman Catholic woman, he him- 
self professing the same faith and according to the rites of that Church, and that 
the wife, who he states has with him also reverted to Buddhism, is still alive. 

“ That being so, there can be no marriage with a second woman according to 
Buddhist rites and thé case will not stand. 

“ Decree.—Suit dismissed with costs. 

* Advocate’s fees, two gold mohurs.” 

The Court framed no issue as required by section 146 of the Code 
of Civil Procedure, although there was a material proposition of law 
alfirmed by the plaintiff and denied bythe defendant, and it has 
referred to no legal enactment and has quoted no authority in support 
of its decision. 

The appeal is on two grounds as stated in the memorandum of ap- 
peal, namely,— 

“(1) For that the Court below has erred in holding that plaintiff-appellant has 
no status to maintain the suit. 

(2) For thatthe mere fact of plaintiff-appellant having been married while pro+ 
fessing the Christian faith toa Roman Catholic woman according to the rites of 
that Church will not bar or vitiate plaintiff-appellant’s marriage with respondent 
after his as well as his first wife’s relapse to Buddhism.” 

For the appellant it is argued that a man is at liberty to change his 
religion as he pleases ; that a change of religion, or at least sucha 
change of religion as in this instance, carries with it a change of per- 
sonal law; and that the parties being Buddhists and the question for 
decision being one regarding marriage, the Buddhist law is the law 
applicable to the case under section 4 of the Civil Courts Regulation. 
On the other side it is argued that the plaintiff is still bound by the 
marriage contracted inthe Christian form, and that so long as that 
marriage subsists he cannot be making profession of any other 
xeligion contract a valid second marriage. Something has been said in 
argument about the circumstance of the plaintiff, who is a Burman, 
having been a Buddhist before he became a Christian making a differ- 
ence, but there does not appear to be any good reason why the mat- 
ter for consideration should be affected by a fact of that kind. 


‘The broad question at issue plainly is whether a man who while. 


professing the Christian religion has contracted a marriage in accord- 


ance with the law applicable to the marriage of Christians can by. 
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professing another religion contract a second valid marriage im ac- 
cordance with the law applicable to the marriage of persons belong- 
ing to that religion during the lifetime of the first wife. This ques- 
tion, of course, implies the condition of the continued subsistence of 
the first matrimonial union. If that has ceased or come to an end, there 
would probably be no obstacle in the way of a subsequent union 
according to any religious form. 

Here the first wife is still living, and there his been no divorce or 
judicial dissolution of the marriage, which therefore continues in force 
unless the change of religion on the part of plaintiff, or the change of 
religion on the pact of both husband and wife as it may be, has had 
the effect of rendering the first marriage a nullity. Prdmd facie 
there seems to be no reason why such an effect should be produced 
by the circumstances in the case of Burmese Buddhists, among whom 
no particular ceremony or form is essential to constitute a marriage, 
a public living together in the recognized character of husband and 
wife being generally sufficient, and there can be no doubt that after a 
marriage in the Christian fashion the publicity of the union must have 
been complete. In other words, there is apparently nothing to pre- 
vent the marriage of the parties while they were Christians being 
treated after they became Buddhists as a good and binding marriage 
for the purposes of Buddhist Law, and it would seem that this mar- 
riage was in effect so considered by the husband and wife. No autho- 
rity has been brought to notice for the proposition that apostasy from 
the Christian religion has the effect of dissolving a marriage con- 
tracted in accordance with that religion. 

It is different under Mahomedan law. 

“ Apostasy from Islam by one of a married pair is 


Ballic’s Digest (2nd edition’, 4 cancellation of their marriage, which takes effect 


a 3 2 the: . . per 
onl ol ye mn immediately without requiring the decree of a 
Judge. 


“ Tf they apostatize together and then together re-embrace the faith, the marriage 
remains valid on a favourable construction ; but, if one only of them returns to the 
faith, a separation takes place between them.” 

This statement of Mahomedanlaw was quoted and approved in the 
case of Zaburdust Khan v. hts wife, N. W.P. H.C. Reports IV, 370. 

But.in Hindu law mere conversion to another religion does not 

of itself put an end to marriage at once, 
L.R,, 8 Mad., £69. whatever the after effects may be. This is 
nas 5 W.R., 235. very clearly laid down in some of the cases 

“R., 4 Bom., 330. cited in the margi dit is the vi thich 
LR, 9 Mad, 466. gin, and 1t 3S e iew whic 
.L.R., 10 Mad., 218. has been adopted by the Legislature, as 
-L.R., 18 Cal., 252, exhibited in Act XXI of 1866, whereby ex- 

press provision has been made to allow of 
the dissolution of marriage by legal process in cases where there has 
been desertion or repudiation in consequence of a change of religion 
for Christianity, Obviously such provision would not have been 
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needed if a change of veligion ¢pso faet¢o involved a dissolution of 
marriage. 

It would be singular if apostasy should have an eifect on Christian 
marriages which it has not on other marriages except Mahomedan. 
The Indian Christian Marriage Act permits the marriage of a Chris- 
tian with a person who is not a Christian (section 4), so that a dif- 
ference of religion is not an objection, 

Stephens’ Edition (6th) of According to English lawthere are only 
Blackstone’s Commentaries, two ways in which a marriage can be dis- 
Vol. 11, Book U1, Chap. 1, solved—by death or divorce. 
section [1], page 297. 3 

The general law of Christendom did not at one time even allow di- 
vorce. In Story’s Conflict of Laws (Sth edition, page 282) Pothier 

is quoted as sayinv— 
“ Marriage is not dissolved but by the natural death 
Traite du Marriage, N, 462. ¢f one or the parties ; while they live it is indissolubic.” 


In the case of Kin Twe UValias Bontha Kinle v. C. Ripley*® in this 
Court, where the question of the effect of a marriage under the Chris- 
tian Marriage Act between a Christian anda non-Christian was dis- 
cussed, | had occasion lo say: “it is, therefore, open to great doubt 
‘i “whether a person who enters into a marriage after the Christian 

‘manner can look for relief from any of the consequences to anything 
‘but express statutory provision in that behalf,” and no cause has ap- 
peared since then for forming a different opinion. 

On this part of the case accordingly the only conclusion it is pos- 
sible to arrive at is that the original marriage of the appellant under 
the Christian Marriage Act remains unalfected by any subsequent 
change of religion which he may have professed. 


The point which comes next for consideration is whether the exist- 
ence of the previous matriage precludes the appellant from taking a 
second wife. It is said that the first wife has no objection to his doing 
so, and if this were a pure matter of contract, that might be a good 
argument, 

But marriage, if it is to be regarded as a contract at all, is a con- 
tract of a special kind, and is something more than a contract. 

As Lord Robertson observes— 


“The contract of marriage is the most important of all human transactions. 
It is the very basis of the whole fabric of civilized 

Quoted in Story’s Con- society. ‘The status of marriage is juris gentium, 
Rict ef Laws, pages 185, and the foundation of it hike that of all other 
186, contracts, rests on the consent of parties, But it 
differs from other contracts in this that the rights, 

obligations or duties arising from it are not left entirely to be regulated by the 
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agreements of parties, but are, to a certain extent, matter of municipal reyulation 
over which the parties have no control by any declaration of their wil * ™“ ¢# 
Unlike other contracts, it cannot, in general, amongst civilized nations, be dissolved 
by mutua! consent, and it subsists in full force, even although one of the parties 
should for ever be rendered incapable, as in the case of incurable insanity, or the 
like, from performing his part of the mutual contract,” 

Mr. Sheldon Amos inhis Science of Jurisprudence, page 216, objects 
to the treatment of marriave in l’nglish law books as a contract, re- 
marking —~ 

“This view is ai ance juridically misleading and morally faise, Marriage wher 
once properly constituted by such ascertained consent of the parties as the legis- 
lator shall sequire, carries with it its own peculiar legal rights and duties, which 
can be modified only to the very slightest extent by the will of the parties, and 
which, unlike all rights and duties created by contract, can neither be suspended 
nor annulled by the operation of that will.” 

It cannot be doubted that the acquiescence of the first wife in the 
taking of a second would not bea material circumstance in the pre- 
sent case. 

What the appellant has got to show isnot that his wife allows him, 
but that the law allows him to enter into a second valid marriage dur- 
ing the existence of the first. 

He claims this liberty asa Buddhist under Buddhist Marriage Law, 
but it is begging the question to say that he is a Buddhist in respect 
of the law of marriage so long as he remains bound by a Christian 
marriage. If such a claim were well founded, il would follow that a 
Buddhist might, without any change of religion, marry a Christian 
woman under the Christian Marriage Act, and subsequently marry 
one or more other women under Buddhist law, a result which could 

hardly have been contemplated by the Legis- 
Indian Christian Mar- fature which enacted with respect to the 
riage Act, section 60 (2). marriage of Native Christians that one of the 


necessary conditions should be— 

“ Neither of the persons intending to be married shall have a wife or husband 
still living.” 

Among the authorities relicd on by the learned counsel for the 
appellant is the case at page vii, Rulings of Volume II of the Madras 
High Court Reports. There the conviction for bigamy under section 
494, Indian Penal Code, was quashed of a “ prisoner, once a Roman 
“ Catholic convert, who during his assumed Christianity had married 
a woman according to the Christian form, became again a professing 
“Hindu, and mazried according to the Hindu forms, a Hindu woman.” 

‘Mr. Justice Holloway observed: ‘It seems impossible to assume 
‘that a man is not equally free to go from Hinduism to Christianity 
‘and, if he pleases, back from Christianity to Hinduism,” and he held 
that, if the accused convict were a Hindu, the second marriage was 
not rendeted void in consequence of a previous marriage which the 
Hindu law would not have recognized, and that if, as it seemed to him 
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impossible to do, the man were treated as still a Christian, the union 
entered iuto with the Hindu woman would not in the view of any law 
governing Christian unions be considered a marriage at all. The 
other Judye, Mr. Justice Innes, also held that the Hindu law would 
not recognize the previous union as a marriage, and remarked— 


“fin becoming a Christian a man took upon himself the obligation of mono-« 
any, zc, if the Christian religion restricted him, on his embracing it, to one wife 
then I should say that, if such person married while still a Christian, he could not 
ulterwards throw off his obligations by a mere change of profession. But I de not 
think that a profession of Christianity ¢pso facto imposes any such obligation, 
although doubtless the tendency of Christianity is adverse to polygamy. Poly- 
giumy as an offence exists only by statute; and there is no statute applicable to this 
country which makes polygamy an offence, with the exception of the statute above 
referred to, and that, as before noticed, seems to apply toa second marriage, not 
by an apostate from Christianity to Hinduism, but by one still professing the 
Christian religion at the time of his second marriage. ‘here was by statute, there- 
iore, so faras 1 cansee, no obligation imposed on the apostate to Hinduism to 
observe monogamy, and therefore nothing in the statute law which rendered void 
the second marriage by reason of the first wife being alive. 


The Court was of course locking at the question from the point of 
view of the Criminal Law, and it might have expressed its opinion in 
a different ior if the issue had been merely as to the validity of the 
second marriage in 2 civil action, but asy how it is permissible to 
entertain great doubt whether the view taken was sound. Its accu- 
racy is forcibly challenged in the notes under section 49g mm Mr. 
Justice Starling’s edition of the Penal Code, where it is said:—- 

* In this case the Judges who decided it seem almost to be of opinion that a man 
can at will change the law applicable to him by changing his religion, but they seem 
to have forgotten the principles laid down in Abraham y. Abraham, 9 Moore’s 
India appeal 243, that ‘the profession of Christianity releases the convert from 
the frammels of the Hindu law, but it does not of necessity involve any change of the 
rights or relations of the conyert in matters with which Christianity has no concern, 
such as his vight in, and his powers over, property.’ In these matters, however, he 
may, by his course of conduct aller conversion, show by which law he intended to 
be governed, but it would require a definite and well established course of conduct 
for that purpose. ‘The same principles would apply to a convert from Christianity 
to Hinduism, or Mahomedanism. 

““The Court also seemed to forget principles which were laid down in Hyde 
vy. Hyde ubi supra as to monogamy being the law of Christianity, at any rate as 
interpreted, for many centuries past. The question still remains to be answered, 
whether a person who changes his religion can at once assume as applicable to him 
all the laws which are observed by his new co-religionists, even in matters which are 
not directly connected with religion. 

What was said in Ayde v. Hyde* was:— I conceive that marriage, 
as understood in Christendom, may be defined as the voluntary union 
tor life of one man and one woman to the exclusion of all others ;” and 
in Story’s Conflict of Laws, page 188, it is stated :— 

“In respect tothe first exception, that of marriages involving polygamy and 


incest, Christianity is understood to prohibit polygamy and incest, and therefore: 


no Christian country would recognize polygamy or incestuous matriage.” 


*L.R., LP. and M., 130. 
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In the law of England polygamy or bigamy is punishable as an 

Stephen’s edition, page offence, and it is laid down in Blackstone's 

261, Commentarics regarding the disabilities to 
marriage that— 

“<The first of these legal disabilitiesis a prior marriage, and having another hus- 
band or wile living, in which case, besides (he penalties consequent upon it as a 
felony, the second marriage is to all intents and purposes void.” ‘ 

Inthe caseof Skinner v. Orde* the Privy Council, with reference to 
the marriage of two persons who had been Christians and one of whom 
had a Christian wife living, but bad turned Mahomedan for the pur- 
pose of intermarrying, observed :— ‘ 

“The High Court expressed doubts of the legality of this marriaye, which they 
Lordships think they were wel! warranted in entertaining.” 

Again in the case of Lopez v. Lopezt the High Court say, after re- 
ferring to the case of Abraham v. Abraham meutioned above :— 

** And we think the same rule must be the correct one as to laws of marriage. 
But their Lordships lay down the rule unly as to matters with which Christianity 
has nocencern, And wedo not suppose the ku could permit native converts (if 
one can imagine their desiring such a thing to choose fer themselves some marri- 
age law wholly repugnant to Christian ideas—converts from Hunduism for instance 
to retain their former right to marry more wives than one, or converts from Maho- 
medanism there former freedom of divorce.” 

These authorities seem to be amply sufficient to support the po- 
sition that polygamy cannot possibly be recognized as a legal insti- 
tution among any class of Christians in this country, ‘Phe case of 
Skénner v. Orde goes further still, and indicates that, in the opinion 
of the Privy Council, a Christian who has a wife married to him as a 
Christian cannot by the profession of a conversion ty a polygamous 
religion form a legal union with another woman, and this is the view 
which t take in the case, and I hold that as long as a marriage con- 
tracted under the Christian Marriage law remains in force and the 
wife is alive the husband cannot contract another valid marriage un- 
der that or any other marriage law. Any other conclusion would in- 
deed lead to a veduct?o ad absurdum or very near it. Ifa man 
could at his pleasure change his status with his religion, he might go 


-back and forwards between a polygamous religion, say, Buddhism, 


and a monogamous religion, sav, Christianity, and at one time have 
‘half a dozen wives, at another reduce them to one, and then again 
have as many more as he might desire, according to his appetite and 
his convenience in the regulation of his domestic concerns. 

But it is manifest that a man cannot be suffered to put off his 
status as he puts off his clothes, and to get rid of the consequences of 
his actions while holding one status by merely professing his prefer- 


‘ence for another. 





“© Moore’s Indian Appeals XIV, 309. 
TILL. R22 Cal., 706. 
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Here the appellant acquired the status of persons professing the 
4 1. Ra # Bnd, doy. Christian religion, and as such a person be 
‘ bound himself to a wife and brought him- 
Be hey in Ninth GES, self under the law contained in the Succes- 
sion Act. In the case at a page 209, Volume II, of the Madras Report, 
it is said that— 

“The case of Abraham vy, Abraham shows that, before the passing of the In- 
dian Succession Act, 1865, Native Christian converts from the Hindu religion were 
at liberty to renounce the Hindu law of succession or adhere to it, But now they 
are bound by the Act.” 

In their judgment in Abraham y. Abraham* the Privy Council re- 
marked :— 

“he Lex Loci Act clearly does not apply, the parties having ceased to be 
Hindu in religion ; and looking to the regulations their Lordships think that so 
‘far as they prescribe that the Hindu laws shall be applied to Hindus and the Ma- 
homedan law to Mahomedans, they must be understood to refer to Hindus and 
Mahomedans not by birth merely but by religion also, 

Of course Buddhists might have been mentioned along with Hindus 
and Mahomedans in the above cases. The appellant seeks, by now 
calling himself a Buddhist, to get rid of the obligations which he con- 
tracted as a Christian under the Christian Law of Marriage and under 
the Christian Law of Succession to the women whom he took as his 
wife and to the chikiren of that union if there are any. 

But surely he cannot be permitted to do this upon any principle of 
justice, equity, or good conscience, and as the Privy Counct] went on to 
say in Abraham v. Abraham, the case falls‘ to be decided according 
“to the Regulation which prescribes that the decision shall be ac- 
“cording to equity and good conscience.” 

A simple declaration of a faith is not sufficient to settle the question 
of a man’s status; the only plain and certain index that can guide a 
judicial tribunal in matters like this is conduct. Here the appellant’s 
previous conduct by his Christian marriage has placed him in a po- 
sition inconsistent with his present profession of Buddhism, and so 
long as that marriage binds him he cannot properly be treated as a 
Buddhist in regard, at least, to a question of marriagelaw. In the case 
of Raj Bahadur v. Bishen Dayel} the High Court of Allahabad said :— 
“In face of circumstances like these, it seems to us impossible to hold 
“that persons pursuing such inconsistent and irreconcileable ways, 
“which no follower of either religion could combine in practice with- 
“out placing himself outside its pale, can be allowed to come into 
“Court and claim the same privileges that the law affords to orthodox 
“Hindus and Mahomedans;” and the Court held accordingly that the 
case must be dealt with according to justice, equity, and good con- 
science. The head-note to the case quotes from another part of the 
judgment the observation that the mere circumstance that a man calls 
himself, or is called by others, a Hindu or Mahomedan, as the case 
may be, is not enough. 








* 1X, Moore’s Indian Appeals, p. 243. 
tILL. RR, 4 All, 343. 
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Whatever the appellant may style himself, he cannot, in his ano- 
malous situation, be considered a Buddhist for the purposes of sub-sec- 
tion (r) of section 4 of the Civil Courts Regulation, and that sub-section 
does not apply unless both the parties belong to the same class, so that 
the case is brought under the second sub-section, which require the 
Court in cases not provided for by the first sub-section or by any en- 
actment for the time being in force, to act according to justice, equity, 
and good conscience, and when that rule is applied there can be no 
reasonable doubt that the decision ought to be against the appellant's 
claim to have more than one wife at the same time. 

After the finding that the plaintiff's first marriage still holds good, 
it might be a question whether as a Buddhist he cquld legally take a 
second wife at all. It has been doubted in this Court whether a Bud- 
dhist can have more than one wife, and the learncd counsel for 
appellant has admitted that in his own opinion it is questionable 
whether according to a strict interpretation of the Buddhist law any 
but one wife, that is the head or chief wife, can be said to be a wife 
properly so called. ‘ihis matter has been discussed, though never 
: ; definitely determined, in several cases, such as Ma 
anes betinen pran, Shwe Ma v, Hlaing* Maung Ma v. Ma Chot 
tice and principlein 22d 4aung Kaukv. Ma Hanj ifthe respondent is 
Hindu law regard- only a lesser wife of concubine and is not a_ wife 
img a plurality of in the propcr acceptation of the term, the Courts 
wives, see 1. Mad. would of course not inforce cohabitation. Other- 
Hb. Be 278) BY wise the plaintiff would doubtless have a claim to a 
Bees are decree for the restitution of conjugal rights 

: conjugal rights under 
section 54 ol the Specific Relicf Act, and on the general principles 
mentioned in the Privy Council case of Moonshee Lusloor Rukeem 
v. Shumsoornnissa Begum and the case of Yamunadbiay Narayan 
Moreshvar Pendse|| in the same way as such relief has been granted 
to Mahomedans and Hindus and other Natives of India. But even so, 
it might be a question whether any relief ought to be granted to the 
husband of two or more wives, and whether it would not be proper to 
proceed on the analogy of section 26 of Act XXI of 1866, which enacts 
that in such a case if the husband is cohabiting with one of his wives 
as man and wife, or if one of his wives is ready and willing so to 
cohabit with him, the suit for restitution of conjugal rights must be 
dismissed. 

As it has been held above, however, that there has been no valid- 
marriage between appellant and respondent, it is unnecessary to pur- 
sue this branch of the subject further. 

On the finding come to, the appellant has no title to a decree for 
restitution of conjugal rights against the respondent, inasmuch as she 
is not his lawful wife, and his appeal against the decree of the Lower 
Court dismissing his suit must be disallowed. 

The appeal is dismissed with costs. 





B. R,, 1892—96, Page 48. 
Moore’s Indian Appeals, 551. 
.R., 1 Bom, 164. 


{3 U. B.R., 189296, Page 145.) {2 U- 
*12 U. B. R., 1892—96, Page 153. § XI, 
t 1U, B. R., 1892—96, Page 68. qt. 
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Before H. Thirkell White, Esq., C18. 


MA LI, legal representative of i , § MAUNG KYE. 
Maung Ta Naw. {MAUNG PO O. 


Mr. H. Af. Lutter,—for appellant. = Mr, C. G. S. Pillay,—for respondents. 
A Mahomedan cannot marry a Buddhist. 


The sule point argued in the case was the legitimacy of one Ma Mi through 
whom the appellant claims, and the only question raised was whether the parents 
of Ma Mi were kuwfully married. Ma Miis the daughter of Maung U, a Buddhist, 
and of Ma Nyun, a Mahomedan womae who, it is sid, purported to be married 
according to Buddhist custom. 


Held,—that there is a personal disability attaching to Mahomedans in respect 
of marriage with Buddhists and that as there was no Suggestion either that Maung 
U became a Mahomedan or that Ma Nyun became a Buddhist, their union was 
not, and could not be, a valid marriage. 


References : 


I, L. R., 23, Cal. 666. 
P.J., L. B., p. 607. 
Mr. Amir Ali’s Mahomedan I-aw, IH, 153- 


Tuis case has been argued on the sole ground of the legitimacy of 


Ma Mi through whom the appellant claims; and the only question 
raised is whether the parents of Ma Mi were lawfully married. Ma 
Mi is the daughter of Maung U, a Buddhist and of Ma Nyun, a Maho- 
medan woman who, it is said, purported to be married according to 
Buddhist custom. 

It is argued that neither the Mahomedan law nor the Buddhist law 
applies, as the parties to the alleged marriage were not both Maho- 
medans or both Buddhists. It is submitted that the case must be 
decided in the light of justice, equity, and good conscience, and that 
the case, which concerns the inheritance of a lsurmese Buddhist, 
should be regarded rather from the point of view of Burmese Buddhist 
law than from that of Mahomedan law. 

The leading case on the subject of mixed alliances between Bud- 
dhists and the Mahomedans is that of Addul Razak v. Aga Maho- 
med ‘faffer Béndarim* in which their lordships of the Privy Council 
appear to have considered it as settled law that a Mahomedan cannot 
lawfully marry a Buddhist woman unless the woman apostatizes and 
embraces Islam, The case has been regarded by Bigge, F., as going 
to that length, in the Lower Burma Special Court case of Queen-Em- 
press v. Nga Palet+; anda consideration of the judgment shows no 
reason for dissenting from that view. The prohibition of marriage 


§LL.R., 21, Cal. 666. | + P.J,L. B,p. 607. 
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between a Mahomedan woman and a man of a different religion ap- 
pears to be even stronger than that of a marriage between a Moslem 
and a non-Moslem female. For the prohibition is absolute and ex- 
tends even to unions with Christians or Jews. in my opinion, the 
effect of the ruling in the case olf Afdu/ Razak above cited, is that 
there is a personal disability altaching to Mahomedans in respect of 
marriage with Buddhists. I do not think thal any argument has been. 
advanced to show that a marriage of this kind can be considered 
lawful from one point of view and uvlawful from another. The Indian 
Christian Marriage Act has been cited for the purpose of showing 
that marriage between persons only one of whom is a Chistian can 
be celebrated. But even in that Act section 88 provides that nothing 
in the Act shall be deemed to validate any marriage which the per- 
sonal law applicable to either of the parties forbids him or her to enter 
into. The personal Jaw applicable to a Mahomedan woman forbids 
her to enter into a marriage with a Uiuddhist. The analogy of mar- 
riages under the Indian Christian Marriage Act, even if it were appli- 
cable, could therefore not assist the appellant in this case. There is 
no suggestion either that Maung U became a Mahomedan or that 
Ma Nyun became a Buddhist. Iam therefore of opinion that their 
union was not, and could not be, a valid marriage and that the 
decision of the Lower Court on this point is correct, 

As this is the only question raised in the appeal, the appeal is dis- 
missed with costs. 


* Mr. Amir All’s Mahomedan Law, U, t53. 
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Before H. Thirkell White, Esq., C.1.2. 
MA YON ». MAUNG PO LU. 
reach of promise of marriage—Burmese woman can sue for damage for, but 
not for seduction. 


The plaintiff-respondent sued the defendant-appellant to recover compensation 
for breach of promise of marriage. She stated that the defendant seduced her 
under promise of marriage and that sbe was pregnant by him. 

Held,—that in order that the plaintiff-appellant might succeed in her suit, it 
was necessary for her to prove that there had been a definite promise of mar- 
nage, 

Held afso—that a Burmese woman cannot bring an action to recover dama ges 
for seduction, though she can do so for breach of promise of marriage. 

References ;— 
S.J. L.B., page 114 
—— a, 5 followed. 
——— 4 233 

In order that the plaintiff-appellant might succeed in her suit, it 
was necessary for her to prove that there had been a definite promise 
of marriage. Although there are no published rulings on the subject, 
this Court has always adopted the view taken by the Judicial Com- 
missioner of Lower Burma in A¢7 Kin v. Min Gyt* and Po Thatk v. 
Mi Anin Zant that a woman cannot bring an action for seduction, 
though she can do so for breach of promise of marriage. ‘On the lat- 
ter point, the ruling of the Special Court of Lower Burma in Maung 
Hmaing v. Ma Pwa Met} has been followed, 

In the present case l agree with the Lower Appellate Court in 
thinking that the evidence of the alleged promise of marriage is of 
the most flimsy kind and that the appellant entirely failed to substan- 
tiate her case. 

The appeal is therefore dismissed with costs. 


"S$. Js, by By 1th. i Si Jab. Bs 235: | tS, ]., . B., §33 
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Before G. D. Burgess, Esq, 0.8.1. 
MAUNG AN anp anotuger v. MAUNG PO WIN anno ANoTuHer. 


Maung Gyi—for appellant (plaintiff) | Mr. {f. N. Hirjee—for respondent 
(defendants), 


Mort gage— Redemption — Bvidence-—Corroboration—lMiscrepancy. 


As a general rule a claim to redeem a mortgage founded ona subsequent Joan 
which saves limitation is open to suspicion and requires close testing ; but there 
are exceptions where surrounding circumstances supply correburative evidence of 
the genuineness of the claim. 


THe Lower Appellate Court has thrown out this case solely because 
of the slight discrepancy as to how much of a document was copied by 
a particular person, the witness On Bu. The plaintiff made a mis- 
take in supposing that On Bu had copied all that is written in his 
parabatk, whereas On Bu explains that he knew nothing about the 
old documents and tnerely copied the last of allin 1255 when he 
wrote the original. A mistake of that kind could be of little or no 
significance by itself, 

The question is whether the transaction of 1255 really took place, 
and there seems to be no doubt it did. 

Such transactions are to be regarded with keen scrutiny, and com- 
monly with suspicion, but it must happen sometimes that thev are 
true, and this appears to be one of the truc ones. 

The witness mentioned above, On Bu is, so far as the record shows, 
entirely disinterested, and without a single thing against him. 

Another witness to the transaction is dead, but the third gives the 
same evidence as On Bu, and he actually is or has been a relative by 
marriage of the respondents. Then there is another witness, also a 
relative of the same side, who speaks to having seen the old deeds. 

U these witnesses had been the plaintiffs’ relations or friends, their 
evidence would naturally be open to much suspicion, but in this in- 
stance things are the other way. 

Respondents advocate, Mr. Hirjee, with his usual candour and 
fairness, has directed attention to the circumstance that the revenue 
records show the existence of the mortgage, and it is understood that 
it must have been the mortgagee himself, the deceased father of the 
respondents, who had the land entered on the registers in this way. 
Imagine a piece of evidence like that being left out by the parties 
concerned, and it is easily seen what difficulties the Courts have in 
doing justice between man and man! ; 

The transaction of 1255, which on every reasonable ground must 
be found proved, was recorded on parabazk, that is, it was unstamped. 

The might prove a stumbling-bléck to the appellants, but another 
rule here comes into play, namely, that no one should be allowed to 
take advantage of his own fraud. 
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The mortyagees were called upon to produce the document, and 
they denied its exislence. Lf it had been produced, it could have 
been treated as stamped under section 34 of the Stamp Act. By 
holding it luck the respondents have prevented this, and it is equit- 
able that they should not be allowed to take advantage of this dis- 
honest proceeding. Similarly all presumptions respecting the older 
documents and the amounts secured are against them, 

According to the rulings of this Court a fresh advance like the pres- 
ent has the effect of absorbing older mortgages and giving a fresh 
starting point for limitation. 

Appellant-plaintiffs are therefore entitled to succeed on all points, 
and there is a decree for them for redemption for Rs. 132-12-0 ac- 
cording to the plaint, with costs, the decree of Courts below being 
reversed with costs, 
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Before H, Thirhell Whéte, E'sq., €.1.E. 
MAUNG AN a MAUNG IENAW axp rwo oTHsrs. . 
Maung Pe,—for appellant, | Mr. ©. G.S. Pillay,-—for respondents. 
Movigage—Lquity of redemption, 


\laung Hnaw, Maung Mya, and Mauny Kan are cousins, grandchildren of 
Maung Myat Kaung as shown in the table below :— 


Myat Kaung. 





| 
Ma Pauk. Maung Waik. Ma aide: 


| | 
Maung Mya. Maung Kan. Masune tlnsaw. 


In 1247 B.E. Maung Waik, with the consent of the co-heirs, mortsaycl for Rs. 
78 certain land called Legawgyi, part of the property inherited by Maune Waik, 
Ma Yauk, and Ma Pauk from their father, Maung Myat Kauag. ‘Phe properly 
was undivided. 

The co-heirs gave Maung Waik permission to mortgage the property for five 
years. The plaintifis, Maung IInaw and Maung Mya, sued Maung Khan, son of 
Maung Waik, to compel him to redeem the property mortgaged by his father and 
make it over to them, and Maung An, the mortgagee, to permit the property to 
beredeemed. The defendant, Maung Kan, admitted the allegations in the plaint 
and that the plaintiffs should succeed as against the second detendant Maung An. 
The second detendant alleged that in 1247 B.E. Maung Waik mortgaged the 
property tor three years for Rs. 66. In 1249 B.N. he wanted a further toan on the 
same security. The matter was referred to arbiiration and the arbitrators decided 
that Maung Waik should receive Rs. 12 moreand that the land should be redeemed 
by 1251 B.E.; if not redeemed in that yeur, it should become the property of 
Maung An. 

The Court ot First Instance made Maung Kana plaintiff and dismissed the 
suit against Maung An, on the ground (1) that the plaintiff had not proved their 
title as co-heirs of an undivided inheritance and (2) that Maung Waik had 
agreed to let Maung An have the land if lhe did not redeem it in ra5r B.E. 

Held;—¥hat the rule “once a mortgage always a mortgage" does not apply 
in Upper Burma to mortgages made before Upper Burma became British territory, 
and that in such cases the intentivn ol the parties must be ascertained and followed. * 

References. 


LL.R,, 2 Bom., 231. I.LL.R., 3 Mad., 26. 
—-14 Bom., Ig. 4 Mad., 179. 
1 Mad., 1. 15 Mad., 230. 


Selected Judgments, Lower Burma, page 519, 
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It is alleged that in 1247 B. E. Maung Waik, with the consent of the 
co-heirs morlgayed for Rs. 78 certain land called Legawegyi, part of the 
property inherited by Maung Waik, Ma Yauk, and Ma Pauk from 
their falher Maung Myat Kaung. The properly was undivided. 

The co-hctts gave Maung Waik premission to mortgage the pro- 
perty for five years. The plaintiffs, Maung Hnaw and Maung Mya, 
sucd Maung Kan, son of Maung Waik, to compel him to redeem the 
property mortgaged by his father and make it over to them, and 
Maung An, the mortgagee, to permit the property to be redeemed 
The defendant, Maung Kan, admitted the allegations in the plaint 
and that the plaintiffs should succeed as against the second defendant 
Maung An. The second defendant alleged that in 1247 B.E, Maung 
Waik mortgaged the property for three years for Rs. 66. in 1249 B. 
E. He wanted a further loan on the same security. The matter was 
referred to arbitration and the arbitrators decided that Maung An 
should receive Rs. 12 more and that the land should be redeemed by 
1251 B.E.; if not redeemed in that year it should become the pro- 
perty of Maung An. 

The Court of First Instance made Maung Kan a plaintiff and dis- 
missed the suit against Maung An on the ground (tr) that the plaintifis 
had not proved their title as co-heirs of an undivided inheritance and 
{2) that Maung Waik had agreed to let Maung An have the land if he 
did not redeem it in 1251 B.E. The Lower Appellate Court, in a very 
inadequate judgment, reversed this decision on the ground that 
the suit was not barred by limitation and that the defendant ought to 
file a suit for foreclosure and not merely refuse to allow redemption. 
The effect of this decision is, presumably, to aliow the plaintiffs 
a decree for the land as against Maung An, but on what terms is 
not stated. 

Maung An now appcals on the ground that the Lower Appellate 
Court is wrong in holding that Article 144 of Schedule II of the 
Limitation Act applies ; that the right of redemption was extinguished 
in 3251 B.E.; and that the decision of the arbitrators is binding and 
operates to make the subject-matter of the suit ves judicata. The 
right of the plaintiffs as co-heirs is not questioned in this appeal. It 
may therefore he held to be admitted, though the evidence on the 
point is very unsubstantial. 

A point has been taken in argument for the respondents that the 
equity of redemption cannot be extinguished except by a judicial 
decision, and that, whatever may be the agreement between the 
parties, the mortgagors have the right to redeem so long as they are 
not barred by limitation. There is a good deal of case-law on the 
subject. The leading case is that of Thumbusawmy Moodelly v. 
Hossain Rowthen* before the Privy Council, in which it was in- 
dicated that the English rule concerning the equity of redemption 
in the case of. mortgages was not necessarily applicable in India. 
There are further references to this point in the cases reported 
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in I. Litty tf Mad, 2907 LL. Ria Mad, i760} LL Ry ¢ Mad. 
26;J.L.R., 14, Bom., 19; 1.L.R., 2 Bom., 231. In Lower Burma, in 
the case of Shwe Maung v. Shwe Yit and Ma Kye* it was held that 
the rule “once a mortgage always a mortgage” did not apply, and 
that in the construction of mortgages the intention of the parties should 
be ascertained and followed. 

™ This principle may well be adopted in Upper Burma, at least so far 
as concerns mortgages after Upper Burma became British territory. 
The agreement alleged to have been concluded (or rather the award 
of the arbitrators) that the land should become Maung An’s property 
in 1251 B.E. on non-payment of (the mortgage money was made in 
x1249 B.E., after the annexation. If, therefore, the decision in this 
case depended solely on the question concerning the continuance of 
the equity of redemption in favour of the mortgagor, the appellant 
would be entitled to succeed. 


But inthis case, on the assumption that Maung Hnaw and Maung 
Mya are co-sharers in the property, and as it is clear that their right 
to sue is not barred by limitation, they have an equitable right to 
redeem the property. It is not alleged that they were parties to 
the agreement that the land should belong to Maung An if the debt 
was not discharged in 1251 B.E. I hold therefore that they are 
entitled to recover the property. On the other hand, Maung An is 
entitled to retain it till his debt is discharged. 

The Lower Appellate Court has merely reversed the finding of the: 
Court of First Instance. It will be better to specify the relief afforded. 
The decree in this appeal will be that the land in question shall be 
restored to the appellants Maung Hnaw, Maung Mya and Maung 
Kan on payment by them of the sum of Rs. 78 to Maung An. 

Under all the circumstances of the case, the parties should bear 
their own costs throughout. 


*S. J. L. Bu Ps $40, 





190t.] UPPER BURMA RULINGS. 505 











Mortgage. 
Mortgage. 
j} ae a a S38 Civil Second 
Before G. D. Burgess, Esq., CSA. Appeal No. 121 of 
MAUNG TUN U ayp anotaer v. MA PE axv two oruers. 1898. 
Mr. C. GS. Pillay,—for appellants. | Maung Gyt,—for respondents. Lint 
Afurigage——Transfer of Property Act, 60>—Redemption of a mortgage cannot be pats 


split up and effected piecemeal. 


ffeld,—that the ordinary rule, which is the’same as that laid down in section 60 
of the transfer of Property Act, namely, that the redemption of a mortgage cannot 
be split up and effected piecemeal, must be observed, because the mortgagee is en- 
titled to retain the entire security for the entire debt. 


The suitis therefore bad abinitio and must be dismissed, the appeal being 
allowed with costs throughout. 


Fudgment of Lower Appellate Court. 


The suit was for redemption of plaintiffs’ share in ancestral property. ‘The 
said ancestral property had been mortgaged to appellants’ parents. ‘The plain- 
‘tiffs claimed the right to redeem two-ninths of the land on payment of two-ninths 
of Rs, 58, the aggregate amount of the encumbrances. 


The appellants’ answer was that the other co-heirs ought to be joined in the suit 
and that there were further encumbrances, Rs. 70, for improvements and Rs, 120 
recently advanced to another branch of the family. 


The other co-heirs have been joined, butjthey appear to have taken no interest in 
the proceedings, Maung Thet and Maung Kyi having failed to appear ona date 
{gth October 1897) to which the case was adjourned, and the others having inti- 
mated their wish not to take part in the proceedings. By their conduct they have 
implied that they have no objection to the plaintiffs’ claim. 

There -s practically no dispute about the facts of this case. Maung Tun U’s 
examination shows that the plaintiff’s position is not affected by the further encum- 
brances above mentioned as they were not parties to the transactions creating 
them. In this connection the penultimate paragraph of 2 U.B.R., 189296, page 
558 is in point. 

How the proportion two-ninths is arrived at is a mystery to me, and the Lower 
Court now proposes to make it one-third instead, that being plaintiff's share per 
stirpes, but I see no reason fcr giving them more than they sue for, and therefore 
also I do not accept the Lower Court's proposal to deduct anything from the en- 
‘cumbrances as admitted by plaintiffs. 


The plaintifis have not mentioned what particular fields they want to redeem, 
The Advocates are not in a position to settle the question off-hand, so it will be 
necessary to leave this point to the Lower Courts, whose decision the Advocates on 
both sides agree to accept. 


The decree will therefore be as follows :—The plaintifis Ma Pe and Ma Nyein 
are entitled to redeem their share of the ancestral land Hiawgamyauk pyogin, 
The share claimed by them is two-ninths and that is the share they are now permit- 
ted toredeem. The actual definition of what fields are to constitute this share is to 
be effected by the Township Officer, who will select from the total area one or more 
fields as nearly as possible equal in value to two-ninths of the whole. The amount 
of redemption money due is, as stated in the plaint, Rs. 12-14-2, but this is more than 
covered by the costs to which plaintiff is entitled, Therefore without any further 
payment the plaintiffs are entitled to enter into possession of their share as defined 
by the Township Officer in six months fromthe date of this decree, and they are 
entitled to receive from defendant-appellants Maung ‘Yun U and Ma Se their costs 
in both Courts less the sum Rs. 12-14-2 before mentioned. 


Macne Tus U 
Ma Ps. 
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THE first ground of appeal must prevail. 

The suit has been wrongly brought. 

itis an ordinary rule which must be observed and is the same as 
that laid down in section 60 of the Transfer of Property Act, that the 
redemption of a mortgage cannot be split up and effected piecemeal, 
because, for one thing at least, the mortgagee is entitled to retain the 
entire security for the entire debt. Otherwise he might be seriously 
prejudiced. Moreover, any other system would be apt Lo lead to the 
greatest confusion, of which the present case is an example where 
there are a number of transactions alleged between the mortgagee 
and various co-heirs of the plaintiffs upon the land mortgaged. The 
shares of the co-heirs among themselves concern them only, and not 
the mortgagee, who can claim the whole debt advanced properly to 
interested parties before he can be required to surrender any portion 
of the property. 

The respondent-plaintifis avawedly sue only for their own particu- 
Jar share of the property which is still undivided, end this they are 
not at liberty to force the mortgagee to consent to. 

The suit therefore is bad a zuzt7o and must be dismissed, the ap- 
peal being allowed with costs throughout in all Courts. 
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Before H. Thirkell White, Esq, C12. 
MAUNG WAIK GYI (anp Taree oTHERS) vu. MA KVI MA, 


Mr. C. G. S. Pillay—for appellant. 
Subsequent small advances to keep mortgage alive should be strictly proved. 

The plaintiff-respondent sued to redeem for Rs. 150 certain Jand alleged to have 
been mortgaged by her deceased husband’s grand-father, to the ancestors of the 
first'four detendanis-appeliants. 

‘The date of the original mortgage is not stated, but it is alleged that in 1227 
B.Ie. there was a dispute asto the amount cf the mortgage money, and that the 
arbitrators decided that it was Rs.140. Itis alleged that in r229 B.E., a subse+ 
quent advance. of Rs. 10 wastaken onthe land by the husband of the plaintiff- 
respondent. The sole question was whether the plaintiff-respondent proved the 
subsequent advance of Rs. To in 1229 B.E. 

Held,—that evidence of subsequent advances of small sums for the purpose of 
keeping alive old mortgages of which the redemption would otherwise be barred by 
limitation, should be most carefully tested and considered. 

This is an appeal against the decree of the District Court, Magwe, 
passed by the additional District Judge, Mr. Williamson. The Ad- 
ditional District Judge has dealt with the case in what | regret to 
describe as his usual perfunctory manner. No proper judgment has 
been written and there is nothing to show that the points of the case 
haye been properly appreciated and considered. The judgment is 
not in accordance with law. But for the inconvenience to which the 
parties would have been subjected I should have remanded the case 
for a proper decision. But the respondent was averse from this 
course. 

The plaintiff-respondent sued to redeem for Rs. 150 certain land 
alleged to have been mortgaged by her deceased husband’s grand- 
father, Maung Tut, to the ancestors of the first four defendants, 
the present appellants. The date of the original mortgage is not 
stated. But it is alleged thatin the year 1227 B.E., there was a 
dispute as to the amount of the mortgage money and that the arbitra- 
tor decided that it was Rs. rgo. Inthe year 1229 B.E., itis alleged 
that Maung O took a subsequent advance of Rs. ro on the mortgage. 
Maung O is Maung Tut’s grandson and the husband of the plaintiff- 
respondent. ; 

It is quite clear that the plaintiff did not prove the date of the origi- 
nal mortgage. The award of 1227 B.E., may or may not have 
been delivered. But in any case, it would have no effect on the 
original mortgage. It could not give a fresh starting point for limi- 
tation in respect of it. But, no doubt, if it is proved that a subse- 
quent advance of Rs. 10 on this land was taken in 1229 B.E., the 
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Maune Wark Gyr period of limitation would begin to run from that date. + In that case, 


v. 
Ma Kyr Ma, 


the award, if proved would doubtless be evidence of the amount of 
the original mortgage. The sole question, therefore, is whether the 
plaintiff proved the subsequent advance of Rs. ro in 1229 B.E. The 
only evidence onthis point is that of two witnesses, Lu Wa and 
Maung Min. These are two old gentlemen who may be speaking the 
truth according to their knowledge. But it is rather remarkable that 
both of them should be personally cognizant of the award and of the 
subsequent advance. Neither of them gives any dctails of the cir- 
cumstances under which the second advance was made. No parti- 
culars of time or place are given and it is not stated who were pre- 
sent who drew up the deed, or who were the witnesses. As a matter 
of fact the witnesses do not state explicitly that they were present 
at the making of the further advance. They should have been cross- 
examined on this point; and if the defendants omitted to do this 
the Judge should have suppplied the omission, But as too often hap- 
pens, he was content to write down just what the witnesses said 
without taking the trouble to ascertain what they really meant. In 
my opinion it would be extremely unsafe to accept evidence of this 
kind as establishing a right to redeem a property which, it is admit- 
ted, has been in the possession of the defendant's family for a great 
number of years. Evidence of subsequent advances of small sums 
for the purpose of keeping alive old mortgages of which the redemption 
would otherwise be barred by limitation should be most carefully 
tested and considered. It is the easiest yossible evidence to produce 
and the person adducing it invariably excuses himself from producing 
the document alleged to have been executed at the time on the plea 
that it is in possession of the opposite party. In the present case, in 
my opinion, the plaintiff-respoudent failed to prove satisfactorily that 
there was a subsisting mortgage on the land in suit which sbe was 
entitled to redeem. 

I therefore reverse the decrees of the Lower Courts and direct 
ee the plaintiff’s suit be dismissed, She will bear the costs in all 

ourts, 
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Before H. Thirkell, White, Esq., C1.8, 
MA PO vz, MAUNG KYAW DUN. 
Mr. C, GS. Pillay-for appellant. | Mr. &. KX. Roy—tor respondent. 


Mortgage should be construed in accordance with the intention of the parties. 


The plaintiff-appellant’s father mortgaged certain land to the father of the 
defendant-respondent. According to the defendant, the condition of the mortgage 
was that if redemption was not effected within three years, the mortgagee should be 
at liberty to mortgage or sell the land to others, It was urged that the intention 
was that the land should become the absolute property of the mortgagee if not re- 
decmed in three years, while on the other hand it was argued that even if the deed 
produced by the defendant-respondent was genuine the right to redeem was not ex: 
tinguished by it and that redemption could still be effected within 60 years from the 


date of the mortgage, ; ‘ 
Yeld,—~that in construing deeds of mortgage effect should be given to the inten- 


tion of the parties. 4 

Held also,—that the presumption is in favour of the conservation of the right to 
redeem and that the intention to extinguish that right must be cleariy expressed or 
unmistakeably deducible from the words of the deed orthe conduct of the parties, 

Reference —2, U.B. R., 1897—1901, page 502. 

Iv is admitted that in or about the year 1230 B.E., the plaintiff- 
appellant’s father mortgaged certain land to the father of the defend 
ant-respondent. The terms of the mortgage are not admitted. Ac- 
cording to the plaintiff, who produced only oral evidence, there was 
merely a stipulation that the land should not be redeemed for three 
years. The defendant produced what purported to be the original 
deed of mortgage and both the Lower Courts have found, on perhaps 
somewhat unsubstantial grounds, that the deed produced is genuine, 
In this deed, it is provided that if the mortgage is not redeemed 
in three years the mortgagee shall be at liberty to mortgage or sell it 
to others. That is, 1 think, the effect of the words of the document, 
It is argued that the intention wasthat the land should become the 
absolute property of the mortgagee if not redeemed in three years, 
On the other hand, it is urged that, even if the defendant’s deed is 
genuine, the right to redeem is not extinguished by it and that re- 
demption can still be effected within 60 years from the date of the 
mortgage, 

It has been indicated in the case of Maung Anv. Maung Hnaw* 
that in the construction of mortgages the intention of the parties should 
be ascertained and followed. In that case, a mortgage effected after 
the introduction of British law was under consideration, and the ex- 
pression of opinion in that case was limited to mortgages effected after 
that date. It might be possible to show that under Burmese law there 


was always an implied reservation of the right to redeem, and if that 
Sees OCR ea es es been eee aL Ae 
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avere shown, the reservation would doubtless be considered part of the 
intention of the parties to the mortgage. Subject to these remarks, 
Ithink the principle stated in Maung An v, Maung Huaw above 
cited may be extended to all mortgages Seflected in Upper Burma, In 
this case, I do not think it has been shown that any reservation of the 
right to ‘redeem was necessarily implied in all Burmese mortgages. 
The intention of the parties must be gathered from the document 
creating the mortgage and from such other indications as may be found 
on the record. So far as the deed of mortgage is concerned, | cannot 
construe itas extinguishing the right to redeem after three years. 
All it says is that after that period the land may be mortgaged or sold 
to others, That is the utmost meaning of the words. But it does not 
follow that, so Jong as the land remained in possession of the criginal 
mortgagee, the mortgagor had no right to redeem. I think it is an 
equitable rule, and one which is no doubt in consonance with the normal 

attitude of Burmese in respect of mortgages of land, that the presumpe 
tion is in favour of the conservation of the right to redeem ; and that 
the intention to extinguish that right should “be clearly expressed or 
should be deducible unmistakeably from the words of the deed or the 
conduct of the parties. In this deed 1 do not finda clear indication 
that it was intended that the mortgagor should be foreclosed from re- 
demption after three years. [Foreclosure would probably have ensued 
on the sale of the land, probably not, if it were merely re-mortgaged. 

This view is certainly the view taken by the present mortgagee, “the 
respondent, who is the son of the original mortgagee. [or in 1252 
B. E., we find, according to his own showing, that he recognized that 
the plaintiff, as representative of the original mortgagor, retained an 
interest in the land. If her interest had absolutely determined in 1233 
B.E.,or ifthe defendant believed it to have so determined, it is 
inexplicable that the defendant should have asked her in 1252 B.E, to: 
apply that the Jand should be declared non-State land. Moreover in 
his written statement, the defendant admits the correctness of para- 
graph 2 of the plaint in which it is stated that the land in suit, subject. 
of course to his mortgage, fell to the share of the plaintiff. it is not 
explicitly stated that this division was made after the year 1233 B. E. 

But as it is referred to in connection with the request to the plaintiff 
in 1252 B.E., this circumstance points to the conclusion that, in the 
defendant’s opinion, the plaintiff had still an interest in the land. The 
defendant’s opinion is not conclusive on the point. But it is an indi-, 
cation of what he understood to be the intention of the mortgagor and 
mortgagee. I have no doubt that he has correctly interpreted that in- 
tention. I am of opinion, therefore, that the right to redeem was not 
extinguished in 1233 B. E. and that, unless the plaintiff i is estopped, it. 
still subsists, 
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Before G. W. Shaw, Esq. 
MAUNG CHEIK MAUNG TALOK. 
MAUNG LUN } %*{MAUNG CHIT PYAUNG. 

Mr. //. N. Hivjee—for appellants | Mr. C. G. S, Prllay—for respondents. 

Morigage——Pre-emption before sale applies against outsider ouly and not against 
a co-heir, 

The land in question had been in possession of the plaintiffs-appellants for 60 
years under mortgage renewed by subsequent loans in 1253 8.E. In 1262 B.E. the 
first defendant-respondent, the mortgagor, offered to sell the land to plaintiffs-ap- 
pellanis, who cffered only Rs. 100 for it. Thereafter first defendant-respondent sold 
it to sccond defendant-respendent for Rs. 150. First defendant-respondent then 
offered to redeem the land, but plaintiffs-appeliants objected and it was necessary 
for first defendant-respondent to suethem for redemption, which he did successfully. 
The plaintiff appellants then brought the present suit for pre-emption. The 
Original Court assumed that the law of pre-emption as described by the witnesses, 
was applicable and gave plaintitfs-appellanis a decree which the Lower Appellate 
Court reversed. In this Court the only point practically raised was that plaintiffs- 
appellants, as late mortgagees Jong in possessicn, had an equit able right to pre- 
emplion befure sale even to another co-heir. 

Held,—That pre-emption before sale applics against an outsider only and not 


against a co-heir. 

Reference :— 

2 U.B. R., 1897—1901, page 155. 
2 U. B.R., 1897—1901, page 162. 

THe land in question had been in possession of the plaintiffs-appel- 
lants for 60 years under mortgage renewed by subsequent loans in 
1253 BE. In 1262 B.E., the first defendant-respondent, the mort- 
gagor, offered to sell the land to plaintiffs-appellants, who offered only 
Rs. soo for it. Thereafter first defendent-respondent sold it to second 
defendant-respondent for Rs. 150. First defendant-respondent then 
offered to redeem the land, but plaintiffs-appellants objected and it 
was necessary for first defendant-respondent to sue thei for redemp- 
tion, which he did successfully, ; 

The plaintiffs-appellants then brought the present suit for pre-emp- 
tion. Various questions of fact were in dispute, e.g. (1) whether the 
land was undivided family property to which plaintiffs-appellants and 
defendants-respondents were co-heirs, or whether it was the share on 
partition come down to defendants-respondents from their grandfather ; 
(2) whether plaintiffs-appellants refused to give more than Rs. 100 
for the land and told first defendant-respondent to sell it to whom he 
pleased or whether first defendant-respondent promised to enquire 
what higher offers there were and give plaintiffs-appellants the oppor- 
tunity of pre-emption before he sold. The Original Court's findings, 
if it came to any on these points, are not very clear. It assumed that 
the law of pre-emption, as described by the witnesses, was appli- 
cable and gave plaintiffs-appellants a decree, which the Lower 
Appellate Court reversed on what appear to me to be good grounds 
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Before me the only point practically raised is that plaintiffs-appcllants, 
as (late) mortgagees long in possession, have an equitable right to 
pre-emption before sale even to another co-heir. 

In the first place it seems to me very doubtful if plaintiffs-appellants 
have any claim to be considered co-hcirs. Plaintiff-appellant Nga 
Cheik’s first statement in the original Court, before issues were 
framed, admits that ona partition in the time ofthe parties’ grand- 
parents this land was the share of first defendant-respondent’s grand- 
father, while his (plaintiff-appellant’s) grandmother got another piece 
of land. But whether this isso or notI think the view taken by the 
Lower Appellate Court that pre-emption applies against an outsider 
only and not against a co-heir must be held good. The casvs referred 
to Thwe Nyan and another v. Mt Zo and others* and Nga Lu Dék 
and another v. Mt Kot—and the Lower Burma cases cited in them do 
not, as far as 1 can discover, authorize the application of the law of 
pre-emption to the case where land is sold to one of the co-hcirs. 

The learned Advocate for the appellants is unable to adduce any 
authority for his contention tnat the plaintiffs-appellants have an 
equitable right to pre-emption onthe ground of their long possession. 
as mortgagees. 

The appeal must be dismissed with costs. 





* Page 155. 
+ Page 162. 
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See also page 261. 
See also page 286. 
See also page 409. 
See also page 434. 
See also page 469. 
See also page 473. 
See also page 573. 
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Civil and Appeal Ee i 
No. 98 of Before G. D, Burgess, Esq. C51. 
2897. MAUNG SHWE BIN v. MAUNG CHAN MYA, 
September : . 
24th. Mr. Ba Okn—for applicant. | Mr. C. G. S. Prillay—for respondent. 
Morigage—Trausfer of Property Act, 92.—Decree for redemption of usufructuary 


movigage—Mere direction for payment of mortgage money within seven days 

without any penalty oy condition by way of debarring redemption or other- 

wise without effect—Incufficiency of time allowed for payment—Rules of 

Transfer of Property Act ab ply as rules of practice-—Decree cf nature of fore 

closure not generally grantablein case of usufructuary mortgage. 

Suit for redemption of land under usufructuary mortgage. 

The Court of Kirst Instance gavea decree for redemption directing payment in 
seven days, but adding nothing, either as penalty or condition, by way of debarring 
redemption or otherwise. The mortgagor (respondent) was said to have failed to 
make payment in seven days and the mortgagee (appellxnt) applied to the Court 
to declare that the mortgagor was debarred from redemption. In this he succeeds 
ed in the Court of First Instance, but the decree was reversed in first appeal and 
he brought this second appeal. 

Held,—dismissing the second appeal with costs, that the {mortgagee was not en- 
titled to put matter into the decree which was notthere. The direction fur payment 
within a limited time had no practical effect upon the decree for redemption as no 
condition was imposed or penalty attached to non-compliance. i 


Pointed out,—that seven days was far too short a time to allow for payment 
anyhow ; and, further, that the omission to add any penally by way of debarcing 
redemption or otherwise was right in result as this was a usufructuary mortgage 
the rules ofthe Transfer of Property Act applying as rules ol practice in such 


matters, 


Fudgment of Court of First Appeal. 


This is called a foreclosure suit. I am not sure whether this is the correct term 
for it, It is as follows: Plaintiff (respondent) sued the defendant (appellant) 
under circular No. 24 of 1892 Judicial Commissioner’s Court Upper Burma, to 
prevent the defendant from redeeming certain lands which apparently he had been 
permitted to redeem, It was not disputed that the defendant had been ordered to 
redeem wi:hin seven days from a Certain date, and one of the points in dispute was 
as to whether he did so or not. 

The issues framed were— 

(i) whether, when the money was not paid within the time fixed by Court, 
the circular ordering foreclosure sheuld be followed or nat 3 

(ii) whether money was paid within time fixed by Court, and up to what date 
redemption should be allowed. 

On these issues the Township Judge found in favour of plaintiff. This appeal is 
brought on the grounds that— 

(i) it was proved that money was paid into Court within the time fixed by 
the Court ; 
(ii) that the seven days should run from date of last appellate decree ; 
(iii) that plaintiff was not entitled to sue for foreclosure as it was a usufruc- 
tuary mortgage. 


* Paragraphs 659 to 661, U. B,, C. M. 
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The last ground had better he considered tirst. Mr. Calogreedy relies on section Mauxe Sawer Bur 
58 (dd), Transfer of Property Act, asto the definttian of nsafractuary mortgage, 3 
and there is of enum. ne question that the mortace in tie present case was of Maune Cuan Mya. 
that kind. Pte lurther relies on section 67 (a4), which says nothing in this section 
shall be deemed to cuuboriae a © * * ora usufructuary morlaiece as such to 
institute asuil Tov foreclosure or sale, ete. He further relies on the last paragraph 
of section os, which ts as follows i ; 
“Tuan for recemption, ifthe plaintiff succeeds, the Court shall pass a decree 
orderme + * # thatifsuch payment is not made on or before the day to be 
fixed by the Gouri, the plaintiff shall (unless the mortgage be simple or usufructu- 
ary) he aleadutely debarred of all right to redeem the property.” 
ft would appear, then, that, if the law as quoted above is to be followed, the ap- 
pellant csnnet be debarred of his right to redeem the property. Mr. Hodgkinson’s 
decision relied on by the plaintiff is in conflict with this view, but itis pointed out 
thal cit decision does net appear to deal with a usufructuary mortgage, and that, 
mercover, as it isnot to be found amongst the printed judgments it cannot be 
atceepled as.an authoritative exposition of the law. 


On this one question of law I find, then, that the plaintiff's suit was bound to fail 
for the nbovequoted reasons, | reverse the Township Judge’s decision without 
goimg into the other points raised. Costs to follow event. 


SFudement in Second Appeal. 


The time of everybody las been wasted over a matter of the greatest 
simplicity. 

The Court of First Instance gave adecree for a redemption and 
directed payment in seven days. It added nothing, however, either 
as penalty or condition, so that the direction was mere drutum /ulmen, 
and had no effect upon the order for redemption. 

The mortgagee wanted to treat itas having the effect of debarring 
the mortgagor from redemption when payment was not made in seven 
days, but he is not entitled to put matter into the decree which is not 
there, 

The ‘Township Judge who passed the order shculd be instructed 
that seven days was far too short a time to allow anyhow. 

le should also be instructed that he was right not to add any 
penalty by way of debarring redemption or otherwise as this was a 
usufructuary mortgage, and the rules of the Transfer of Property 
Act apply as rules of practice. 

Appeal dismissed with costs. 
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Wheel Seana Before H. Vhirkeil White, Esq., CLE. 


Appeal No.470f ~=MAUNG THA TE axp RENE MAD TAUNG BO ayn 
SA 5 MAUNG SHWE KYI. 
Mr. C. G. S. Pillay for appellants, 
Te Usufructuary mortgage—Mortgagor cannot ordinarily be compelled to redeen:. 
The plaintiffs (appellants) sued to compel the defendants (respondents) to redeem 
a mortgage. The mortgage alleged was usufructuzry. The mortgage was ad- 
mitted by the defendants, but they disputed the amount of the mortgage-debt. 
‘The Lower Appellate Court dismissed the suit on the authority of sections 67 
and 68 of the Transfer of Property Act. 
Held,—that mortgages must be construed as far as possible in accordance with 
the intention of the parties. 
Held also,—that in the case of usufructuary mortgage where the security re- 


mains unimpaired, if there is no covenant for the repayment of the mortgage- 
money, the mortgagee cannot sue to compel the mortgagor to redeem the mort-. 


wT 


gages 
Reference— 
2 U. B. R., 1897—1901, page 502. 

THE plaintiff's suit was to compel the defendants to redeem a mort- 
gage the amount of which was stated to be Rs, 350. The mortgage 
alleged was usufructuary. The defendants admitted that there was a 
mortgage but said that the mortgage-debt was only Rs. 105, 

The learned Additional Judge has dismissed the suit on the author- 
ity of sections 67 and 68 of the Transfer of Property Act. It is ob- 
jected in this appeal that that Act is not in force in Upper Burma. 
The Courts have no doubt been directed to observe as rules of prac- 
tice the provisions of certain sections of the Act relating to procedure. 
but other parts of the Act creating or restricting rights cannot be 
considered binding. The objection is sound and must be sustained. 
The question in this case must be decided according to justice, equity, 
and good conscience and not according to the strict rules of the 
Transfer of Property Act. 

At first sight it might seem that where there is aloan there is an 
implied contract to repay it, and that in equity, a creditor must have 
the right to sue to enforce repayment. Un the other hand, it is ap- 
parent that, in the deed on which the plaintiffs rely, there is no cove- 
nant to repay the loan. In many mortgages, otherwise similar to this,. 
there is a covenant for repayment of the purchase money by a fixed 
date. In such cases, it would be difficult to deny the right of suit to 
compel repayment. But in the present case, where there is no agree- 
ment for the repayment of the debt, it would be difficult to say when 
the right of action accrued. If there is aright to sue for the repay- 
ment of the loan, it would exist immediately after the loan was made 
and there would be nothing to prevent the creditor for suing to recover 
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his money the day or the week after the mortgage was effected. 
To allow this would be clearly inequit able and contrary to the inten- 
tion of (he partics. The remedy by suit for sale of the property is in 
itsell an artificial remedy and, in the absence of statutory enactment, 
cannot be’claimed in a case of this kind. 

It seems to me that, in Upper Burma mortgages must be construed 
as far as possible in accordance with the intention of the parties. 
This is the view taken in Maung An v. Maung Hnaw.* In the pre- 
sent case, according to the plaintiffs’ own showing, the mortgagees 
received possession of the land, the loan was made without interest, 
and there was no covenant for the repayment of the loan, for the sale 
of the land, or for the extinction of the interest of the mortgagor on 
failure to repay within a fixed period. The intention of the parties 
seems to have been that the mortgagees should hold and enjoy the 
land until the loan was repaid, and no provision for compelling repay- 
ment was made, The mortgagors no doubt had the right to redeem 
within the period allowed by the law of limitation. There is a specific 
covenant to that effect. But Ican find uothing to show that it was 
intended to give the mortgagees the right to enforce repayment. 
Their enjoyment of the Jand under mortgage was a sufficient equiva- 
lent for any advantages gained by the mortgagors. 

Although, therefore, I am of opinion that the Lower Appellate Court 
was wrong in deciding the case as if the Transfer of Property Act 
were in force in Upper Burma, I think its conclusion in the present 
case was correct. This decision must be understood as limited in its 
application to the facts of this particular case. The rule may be 
stated as follows: In the case of a usufructuary mortgage, where the 
security remains unimpaired, if there is no covenant for the repay- 
ment of the mortgage-money, the mortgagee cannot sue to compel the 
mortgagor to redeem the mortgage. 

The appeal is dismissed with costs. 


ee cg TT ORE RR ET 


* Page 502. 
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Civil Second Before G. W. Shaw, Isq. 
Appeal No. 28 of ww auNG SHWE DOK 2. MA LE, MA SAN, MA AT, MA PWIN, MA 
Sot EIN ME, as>D MAUNG TWE. 
21st. Mr. H, N. Hivjee—for appellent. | Mr. C.G. S. Pillay—for respondents, 





Question whether a nsufructuary mortgagee can sue for the movigage money 
where there has been no covenant to pay tt—Where the security has been wholly or 
partially destroyed the vight should be admitted—No authority for lumping mort- 
gages together—Date fron which period of limitation begins lo run when the 
security ts destroyed. 


Plaintiff-appellant sued to tecover certain mortgage debts. Lhe plaint asked 
that certain property alleged to be the mortgaged property might be sold by auction 
and a money decree passed for any resulting deficiency. ‘The properly in question 
consisted of three pieces of land—(1) Chaukkwetsin, (2) Leztgyt, (3) Kaleingyén. 
The mortgages were usufructuary. Defendant-respondent denied all knowledge 
of the mortgage of number (1), admitted the mortgages of numbers (2) and (3), said 
he had offered to redeem No. (3) but was not liable for Nos. (1) and (2), these lands 
having been washed into the Irrawaddy 27 years age. The questions that arose 
among others were whether, as alleged by defendant-respondent Nos. (1) and (2), 
had been wholly or partially destroyed ; whether a suit for sale and for the mort- 
gage money w3s maintainable {aj} as regards Nos, (1) and (2), (6) as regards 
No. (3), and whether the suit was barred by limitation in respect to Nos. (1) and (2). 

Aeld,—that where the security has been wholly or partially destroyed it is only 
equitable that the right of a usufroctuary mortgagec to sue for the mortgage money 
where there has been ro covenant to pay it should be admitted. 

Held also, that there was no authority for lumping the mortgages together. 
Plaintiff-appellant was mistaken in treating the security of one or more of the mort- 
gages as security forthe rest and he could not under any circumstances have 
realized the mo. tgage debts due on Nos. (1) and (2) by sale of No. (3). 

Held also, that No, (3) not being either wholly or partially destroyed, no suit for 
recovery of the mortgage debt due on it was maintainable, The Court of First 
Instance went astray on this point in consequence of its having lumped the 
mortgages together and erroncously pronounced them to be simple mortgages. 

Held also,—that Articles 57 and 132 Of Schedule I of the Limitation Act were 
not applicable to 4 case like the present, of a usufructuary mortgage, where the 
money does not ‘tbecome due” at all. Article r20 was the article applicable and 
the period of limitation w-is six years from the date when the right to sue accrueil, 
that is, the date when the security was wholly or partially destroyed. 


References -— 
2U. B. R., 1897—1901, page 505. 
2U. B. R., 1897—1901, page 516. 
Rivaz’s Limitation Act, note to Article 132. 

PLAINTIFF-APPELLANY sued to recover certain mortgage debts. 
The plaint asked that certain property alleged to be the mortgaged 
property might be sold by auction and a money decree passed for any 
resulting deficiency. The property in question consisted of three pieces 
of land—(r1) Chaukkwetsin, (2) Lezégyé, (3) Kaleingy6n, Plaintiff- 
appellant filed four documents written in a parabatk purporting to be 
the original mortgage deeds relating to these lands and toa fourth 
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piece of land called Zegan (not in suit). According to these No. x 
was mortgaved in 1223 B.E. for Rs. 157, No. 2 in 1224 B.E. for 
Rs. 130, No. 3 in 1234 B.E. for Rs. 136, and the Legaz land in 1235 
BE. for Ks, 60. The mortgages were usufructuary. 

Defendant-respondent denied all knowledge of the mortgage of 
No. 1, admitted the mortgages of Nos. 2 and 3, but said the amounts 
were Rs, 57 and Rs. 55 only, respectively, said he had offered to redeem 
No. 3, but was not liable for Nos. 1 and 2, these lands having been 
washed into the Irrawaddy 27 years ago. 

The questions that arose were whether the No, 1 was mortgaged as 
alleged by plaintiff-appellant, whether the amount of mortgage money 
for Nos. 2 and 3 was as alleged by plaintiff-appellant, or as alleged 
by defendant-respondent, whether Nos. 1 and 2 had been wholly or 
partially destroyed, whether a suit for sale and for the mortgage money 
was maintainable {a) as regards Nos. 1 and 2, (6) as_ regards No. 3, 
and finally whether the suit was barred. by limitation in respect to 
Nos. 1 and 2. 

The evidence, in my opinion, is in favour of plaintiff-appellant as to 
the facts of the mortgages and the amount of the mortgage money, but 
it is unnecessary to yo into detail onthese points. The Court of First 
Instance erroneously heldthe mortgages tobe simple mortgages. The 
lands were in the hands of the mortgagee from the time of mortgage 
under the ordinary conditions of usufructuary mortgages. 

The plaintifi-appellant’s case is that, though the Transfer of Property 
Act is not in force, he is in justice, equity and good conscience entitled 
to the benelit of the principle underlying section 68 of that Act which 
is briefly stated, that, where the mortgaged property has been wholly 
or partially destroyed, the mortgagee is entitled to recover the mort- 
gage money. It is admitted that the Act not being in force the strict 
letter of the section is not to be foowed, that demand for other secu- 
rity is not an essential preliminary to a suit for the mortgage money. 
It is also admitted that no such demand was made in the present case. 
In the case of Tha Te and others v. Taung Bo and others * the ques- 
tion whether a usufructuary mortgagee can sue for the mortgage 
money where there has been no covenant to pay it was not decided 
directly, but I am of opinion that where the security has been wholly 
or partially destroyed it is only equitable that the right should be 
admitted. ‘ 

The plaintiff-appellant’s position is that holding as he did four pieces 
of land in mortgage he was content toremain quiet when Nos. 1 and 
2 were (wholly or partially) destroyed years ago, because Nos. 3 and 
4 sufficiently covered all four mortgage debts, but having recently 
been compelled to allow redemption of the Zegan land his security 
for the remaining debts is now insufficient. He claims to lump the 
mortgages together. In this view he opposed the redemption of the 
Legan land, refused to allow No. 3 alone to be redeemed, and now 





* Page 510. 
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seeks to have No. 3 as well as what remains of Nos. 1 and 2 





Mauns Suwe 


Dax (if any) sold to meet the amounts due on the three mortgages together. 
v The Court of First Instance cited the ruling in Nga Tun U and 
Ma Ls, another v. Mit Pe and others* as «authority for holding that defend- 


ant-respondent was not entitled to redeem No. 3 alone and decreed 
in favour of plaintifi-appellant with respect to No. 3, while dismiss- 
ing his claim with respect to Nos. ¢ and 2 as barred by limita- 
tion. 

It is clear to me that there is no authority for lumping the mortgages 
together. The ruling just cited refers to the separation of a single 
piece of mortgaged land into parts. Here there were three (or four, 
including Zegan) distinct and separate mortgages effected in different 
years, and there was nothing to prevent the mortgagor from redeeming 
them separately (Cf. section 61, Transfer of Property Act), 

Per contra the plaintiff-appellant was mistaken in treating the 
security of one or more of these mortgages as security for the rest, and 
he could not under any circumstances have realized the mortgage 
debts due on Nos. 1 and 2 by sale of No, 3. But other considerae 
tions arise. No. 3 not being either wholly or partially destroyed, 
no suit for recovery of the mortgage debt due on it is maintainable. 

The Court of First Instance went astray on this point in consequence 
of its having lumped the mortgages together and erroneously pro- 
nounced them to be simple mortgages. The Lower Appellate Court 
saw this mistake, but did not correct it. With respect to 1 and 2 the 
evidence shows that they were overwhelmed by changes in the course 
of the river some 25 years ago (C7. plaintiff-appellant’s witness Shwe 
Hmén). They subsequently re-appeared in a new situation relatively 
to the river, and as a new formation, but so far have only partly been . 
culturable, and were, with al! other lands in the Sinthewa river, de- 
clared State three years ago. 

In short, these lands Nos 1 and 2 were wholly or partially de- 
stroyed some 25 years ago, and there is no doubt that plaintiff-appel- 
lant in the view which I have taken of the law then had an equitable, 
right to sue for the mortgage money. The question is whether his 
suit is barred by limitation, 

For the plaintiff-appellant itis contended,that it was entirely within 
his discretion when to apply for other security or for payment of the 
mortgage money, and that the period of limitation only began to run 
when his demand for payment before the institution of the suit was 
refused. 

For the defendant-respondent it is contended that the period of 
limitation began to run when the lands were destroyed, and that either 
under Article 57 or Article 732 of Schedule 11 of the Limitation Act 
the suit in respect of these two pieces of land is time-barred. Article 
57 isnot, in my opinion, applicable ; Article 132 has been ‘held to be ap- 
plicable to asuit by a mortgagee against the mortgaged property, but 
aot to a claim by the same mortgagee for mortgage money against the 
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mortgagee personally.* But it seems doubtful if Article 132 can be Mauye Suwa 
applied to a case like the present, of a usufructuary mortgage, where ms 
the money docs not ‘ become due” at all. | think that Article 120 is Ma Le 
the article applicable, and that the period of limitation is six years soe 
from the date “ when the right tosue accrued.” I have given my best 
consideration to the question when the right to sue accrued, and my’ 
conclusion is that it was at the date when the security was wholly or 
partially destroyed. It was the destruction which gave the plaintiff- 
appellant the equitable right to take steps to renew the security or re- 
cover the mortgage money. He slept upon this right for 25 years. I 
can find nothing to justify the assertion that he was at liberty to wait 
as long as he liked, and that limitation only began to run against him 
from the time he made his demand. It was not the refusal of the de- 
mand that gave him his right tosue, but the destruction of his security, 
It might have been different if the Transfer of Property Act had been 
in force, andthe procedure faid down in section 68 had been obli- 
gatory, but as noted above, it is admitted that no preliminary demand 
for new security was necessary in the present case. 

For these reasons I hold plaintifi-appellant’s claim in respect of 
lands Nos. 1 and 2 to be barred by limitation, and his suit, so far as 
regards No. 3, bad, and I set aside the decrees of the Lower Courts 
and dismiss the plaintiff-appellant’s suit with costs. 








* Rivaz’s note to Article 132, Ram Din y. Kalka Prasad. 
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Seé also page 582. 
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Negotiable Instruments—9, 56, 78. 


Before G. W. Shaw, Esq. 
; D. BISHEN CHUNDER U. MAUNG PO THWE. . 
Mr. &. C.F. Swinha—for appellant | Mc. A. N. Hivjeo—for respondert. 


Holder in due course of a promissory note—necessary for him to have for con- 
sideration becone the payee or endorsee before the amount mentioned in the note 
became payable. Immaterial whether holder actsin hisown interest entirely 
or mevely asthe banker of athird party. Holder who dertves his title from 
holder in due course has tie rights of that holder in due course. 


Plaintiff-appellant sued on a promissory note as the endorsee and holder of the 
same, The defendant-respondent was the maker. In the plaint certain part-pay- 
ments were admitted. ‘The defendant-respondent in his written statement alleged 
payment in full to the payee and also called in question plaintiff-appellant’s title to 
the possession cf the note, alieging that he had obtained it without consideraticn 
and with the object of recovering money on it, though he knew it had been satis- 
fied. In examination plaintiff-appellant said that the note was endorsed to him 
as the banker of one Narayan Das, who, he understocd, had given the payee good 
consideration for it. The Lower Court rejected the plaint under. section 53 (a) 
and (6) (3) and 54 (c), Code of Civil Procedure, on the grounds— 4 

(t) that plaintiff admitted he was acting as agent and had no personal in- 
terest in the claim ; 

(2) that from plaintiff’s statement and section 9, Negotiable Instruments 
Act, he was not the holder in due course ; 

(3) that plaintiff having admitted that certain sums had been paid on the 
promissory note the endorsement of the payee purported to transfer 
only a part of the amount appearing to be due on the instrument and 
no note having been made of the part-payments, plaintiff’s claim to sue 
as holder in due course was barred by section 56 of the Act. 

Aeld—that as the endorsement was anordinary endorsement in full in correct 
form and it did not purport to transfer only a part of the amount appearing to be 
due, section 56 did not apply. 

Held also—that to bea holder in due course under sectiong itis necessary 
that he should have for consideration become the payee or endorsee before the 
amount mentioned in the note became payable. ; 

Held also-~that as the payee (and holder in due course) by an endorsement 
jn correct form constituted plaintiff-appellant in his own name the holder of 
the promissory note, plaintiff-appellant must be held to be entitled to its possession 
in his own name and to sue in his own name forthe amount due therein. The 
Lower Court should not have gone behind the scene and enquired into plaintiff- 
appellant's relations with outsiders. 

PLAINTIFF-APPELLANT sued On a promissory note as the endorsee 
and holder of the same. The defendant-respondent was the maker. 
In the plaint certain part-payments were admitted. The defendant- 
respondent in his written statement alleged payment in full to the 
payee: and also called in question plaintiff-appellant’s title to the 

ossession of the note, alleging that he had obtained it without con- 
sideration and with the object of recovering money on it though he 
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In examination plaintiff-appellant said 
that the note was eadorsed to him asthe banker cf one Narayan Da 
payee 
The Lower Court rejected the plaint under suctions 53 (a) and () 
(9) and 54 (c), Code of Civil Procedure, on the grounds— ; 

(1) that plaintiff admitted he was acting as agent and has no 
personal interest in the claim ; 

{2} that from plaintifi’s statement and section 9g, Negotiable 
Instruments Act, he was not the hok!cr in due course as 
he claims to be in the plaint, the presumption arising 
from his possession of the note under scction 118 (g) 
having been destroyed by his admission ; 

(3) that plaintiff having admitted that certain sums had been 
paid on the promissory note the endorsement of the 
payee purports to transfer only a jart of the amount 
appearing to be due on the instrument and _ no note 
having been made of the part-payments, plaintiff's claim 
to sue as holder in due course is barred by section 56 
of the Act. 

To take the last point the endorsement must be construed as what . 
it actually is. It is as follows:— 

“ Please pay to D. Bishen Chunder or order. (Signed) N. K. V. 
Mutunagalu Chetty.” 

Thisis an ordinary endorsement in full and correct form and it does 
not purport to transfer only a part of the amount appearing to he dues 
Section 56 therefore does not apply. As tothe second ground the 
plaint does not say that plaintiff-appellant is a holder in due course, 
but only that the promissory note on which petitioner sues was trans- 
ferred to him by a proper endorsement on the back by N. K. V. 
Mutunagalu Chetty. 

Tobe aholder in due course it is necessary as far as I can construe 
the language of the definition in section g that he should have for 
consideration become the payee or endorsee before the amount men- 
tioned in the note became payable, that is, inthe present case, before 
demand was first made. This of course he cannot be because the 
transfer was made to him after the note had been dishonoured by non- 
payment (in. full) (sections 59 andg2). Buta promissory note may be 
negotiated until payment or satisfaction thereof (section 60) and a 
holder who derives a title from a holder. in due course has the rights 
of that-holder in.due course (section 53). 


Plaintiff sues as the holder deriving his title from the holder in due 
course (the payee). 


rz, who, he understood, had given the good consideration for it. 
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To come to thie first point, section 14 defining negotiation says: 
;, When a promissory note ....... Peer ress) transferred to any person so 

‘as to constitute that person the holder thereof, the instrument is said 
“to be nevotiaiud.” And section § says : The holder of a promissory 
“nete...... . «means any person entitled in his own naime to the pos» 
“ session thereof and to receive or recover the amount due thereon.’ 

Here the payee by an endorsement in correct form constituted plain- 
tiff-appcliant in his own name the holder of the promissory note, and 
in face of this plain fact, plaintifi-appellaut must be held to he entitled 
to the possession of it in his own name and to recover the amount 
due thereon. 

{<o not think the Lower Court should have gone behind the scene 
and enquired into the plaintiff-appellant’s relations with outsiders. 

Section 78 says, subject to a proviso which does not apply here 

“payment of the amount due on a promissory note ............,.must, in 
order to discharge the maker, be made to the holder of the instru- 
ment,” The rulings of the Indian Courts which have been cited on 
both sides do not refer to negotiable instruments and though no doubt 
sulficicntly in point in regard to questions of joinder of parties need 
not, in the view I have taken of the case, be further referred to, 

It appears to me to be immaterial whether in fact plaintiff-appellant 
is acting in his own interest entirely or merely as the banker of a third 
party. The endorsement on the promissory note constitutes him the 
holder in his own name and there is nothing to prevent him from suing 
in his own name. 

The order ofthe Lower Court rejecting the plaint is set aside, and 
it is directed that the suit be re-admitted and disposed of on its 
merits. 

Costs to follow the final event. Amount of fee paid on memoran- 
dum of appeal to be refunded under section 13, Court Fees Act. 
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See also page 461. 
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See also page 573. 





1g01, | UPPER BURMA RULINGS, 527 





Power-of-attorney. 


lr eR tl fee 


Power-ofattorney. 


Before H. Thirkeli White, Esq., C..8. 
MAUNG LAT axp MASON +. MAUNG TOK arp DEBAW, 


Mr. C. G, S. Pillay—for respondents, 
Power-of-attorney—~ Extent of authority of advocates under, 


The plaintiffs-respondents sued for a half share of certain property. The suit was 
first brcught against the first appellant alone and was filed on the 1oth October 
1899. On the gth November 1899 the Court ordered Ma Sén (2nd appellant) to 
be made a defendant. After rnany adjournments the case was put down for hearing 
on the 13th February tg00 when the advocate for the defendants failed to appear. 
The case was partly heard and then further adjourned by request tothe 16th 
February igo0o. The record does not show what happened on the 16th. On the 
17th February judgment was delivered, the essential part of it stating that the 
“Defendants agree to a decree being granted for half share of the property 
omitting Ma Sén’s claim altogether.” The Judge reports that the “ advocate for 
the defendants admitted that a decree must pass against his clients.’ The 
advocate did not state tnat his clients agreed to the course which he adopted. There 
was no question of compromise or adjustment ; what the advocate purported to do 
was to abandon the case entirély and to consent to a decree for the plaintiff’s full 
claim with costs. 

Pointed out,-—-that the advocate practically withdrew from the case and that the 
appellants should have been asked whether they wished to go on with it without 
their advocate. 

Held—that it may te doubted whether in the abserce of special authority, an 
advocate is entitled to admit the claim of the opposite party and that in any case 
an advocate incurs grave responsibility if, without fully explaining to his clients 
the course which he proposes to adopt and getting their explicit sanction to its 
adoption, he abandons their case entirely and consents to a decree for the full 
claim of the onposite party. 

Held also—that it_is not the practice of this Court and should not be the practice 
of any subordinate Court to allow advocates to expect cases to be adjourned as & 
matter of course merely because they are unable to attend being engaged else- 
where. It is ordinarily the duty of an advocate to ke present or to make suitable 
arrangements for the conduct of the case. 


References :— 
LL.R.27 Cal, 438. 

THE facts of this somewhat curious case are as follows. The plain- 
tiffs-respondents sued for a half share of certain property admitted to 
be descended fromone Dedinidee. Maung Ték claimed in the right 
of his wife, a grand-daughter of Dedinidee, and the second plaintiff 
Debaw is the son of Maung Ték and this grand-daughter. The defend- 
ant Maung Lat is a grandson of Dedinidee and Ma Sén.is Dedinidee’s 
daughter, The suit was brought first against Maung Lat alone and 
was filed on roth October 1899. On gth November 1899 the Court 
ordered Ma Sén to be made a defendant, After many adjournments. 
the case was put down for hearing on the 13th February 1900, 
Mr. * + * the advocate for the detendants failed to appear. The 
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defendant Maung Lat was, however, present and was examined ; why 
the parties were not called upon to produce their evidence does not 
appear. Both parties had filed lists of witnesses. After Maung Lat’s 
examination, Ma Sén being absent, the case was adjourned for the 
curious reason that Mr. © * *, for the plaintiffs, wished to look up 
a point of limitation. It was adjourned to the next ‘day when, as I 
am informed, Mr. * * * was present, The record is, however, 
silent on the point. On the 14th February 1900, the case was further 
adjourned by request to the 16th February. The record does not show 
what happened on the 16th February, the only note being “' for judg- 
ment to-morrow, 17th February 1900.’ Onai7th February judgment 
was delivered. The essential part of the judgment is as follows:— 

“ Defendants now therefore agree to a decree being granted for 
half share of the land, omitting Ma S6n’s claim altogether.”’ 

In view of the meagre nature of the record, I have called fora 
report from the Judge to ascertain the actual course of events, The 
Judge reportsthat “ Mr. * % * admitted that a decree must pass 
against his client.” Mr. * * * has also made a statement in this 
Court and before the Additional District Judge. He has explained, 
not very Satisfactorily, his absence on 13th February rgoo. And on 
this point I cannot refrain from observing that it is not the practice 
of this Court and should not be the practice of any subordinate 
Court to allow advocates to expect cases to be adjourned asa matter 
of course merely because they are unable to attend, being engaged 
elsewhere. I wish this to be distinctly understood. In this case 
date of hearing was fixed by consent, or even by the request ol both 


parties, and it was Mr. * * *’s duty to be present or to make suit- 


able arrangements for the conduct of the case. On the 14th Febru- 
ary 1900, Mr. * * * appeared and asked for time to. communi- 
cate with his clients. On 15th February he saw the defendants and 
told them what he thought about the case; and on 16th February 
he intimated tothe Court that he could not support his client’s case 
and admitted that a decree must pass against them. He does not say 
that, when he saw them on 15th February, they agreed to the course 
which-he adopted. 

It seems to me that what Mr. * * * really did was to throw up 
his brief and withdraw from the case; and I] think that the learned 
Judge would have exercised a wise discretion if he had asked the de- 


‘fendants personally whether they wished to go on with the case with- 


out their advocate. J cannot find in the powers-of-attorney filed by 
Mr. * * *any authority to withdraw from contesting the suit or 
consent to a decree against the defendants, I am aware that it has 
recently been stated that “ Counsel possesses a general authority,—an 


apparent. authority, which must be taken to continue till notice be 


givento the other side by the client that it has been determined—to 


‘settle and compromise the suit in which he is actually retained as 
‘Counsel, and in the exercise of his discretion o do that which he 
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considers best lur the interest of his client on the conduct ef the 
particular case in which he is so retained,” (Nando Lal vy. Nista- 
vine Dasst).* But even if this applies to cases in which advocates are 
empowered by special powers-of-attorney, as in this case, it may be 
doubted whether the authority extends to the admission of the case of 
the other side in full and to abandonment of the suit or defence, as may 
be. In the present case there was no question of compromise or ad- 
justment. What the tearned advocate purported to do was to abandon 
the case entirely and consent to a decree for the plaintiff’s full claim 
with costs. I have no doubt that this was done in good faith in this 
instance, but I think an advocate incurs a grave responsibility if he 
adopts this course without fully explaining to his clients the course 
which he proposes to adopt and getting their explicit sanction to its 
adoption. 

In the present case it is not asserted that the defendants really 
understood that their Advocate meant to consent to a decree and 
that they agreed to the course which he proposed. I think, as 1 have 
said, that Mr, * ¥* * can be held only to have withdrawn from the 
case and that the defendants were entitled to the opportunity of going 
on with it if they wished to do so. I think that they are equitably 
entitled to this opportunity now and that the case should be sent back 
for trial on the merits. The parties should be properly examined with 
a view to ascertaining their real allegations and, if necessary, fresh 
issues should be framed. Each party should be given an opportunity of 
producing evidence. 

The decree of the Lower Court is accordingly reversed and the 
suit is remanded for trial on the merits, Costs of this appeal will 
follow the final result. 
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Before G. W. Shaw, Esq. 
NGA SON v, MA NYO. 

Mr. C. GS. /tlay-—for appellant. | Mr. &. C.F. Stfuhoe—for respondent, 

Letters-of-administration—merits of parties to be considered in granting. 
Plaintiff appellant, Nga Sén, was the step-son and defendant-respondent, Ma 
Nyo, the sister of Mi Ngwé Bwin to whose estate plaintiff-appellant applied for 
letters-of-administration. The case was dealt with rather as if it had been a suit 
to determine which of the parties was entitled to Mi Ngwé Bwin’s inheritance 

iastead of being merely an application for the grant of letters-of-administration. 
Vhe District Court decided against the present appellant on the ground that 
it was proved that after his father Nga Kya ‘Thi’s death the separate property of 
Kya Thiand the jointly acquired property of him and his wife Mi Ngwé Bwin 
were divided between the appellant and Mi Ngwé Bwin and consequently appel- 
tant had no turther claim to the part left with Mi Ngwé Bwin on Mi Newé Bwin's 


death. 
Pointed oni—that the step-son succeeded to the estate of the step-mother (save 


in the case of certain ancestral property of hers) in preference to the collateral 


blood relatives. 
Held—that the appellant not only should have been admitted by the District 


Court to have a claim to inherit and therefore to be entitled to letters-of-adminis- 
‘tration, but to have a claim superior to that of the respondent who was apparently 
excluded altogether from sharing in the inheritance. 

References :— 

2, U. BL R., 1897-1901, page 66. 
Punjab Record, Vol. 35, page 327. 

This case has been dealt with rather as if it had been a suit to de- 
termine which of the parties was entitled to Mi Newé Bwin’s inherit- 
ance instead of bcing merely an application for the grant of letters-of- 
administration. Al) that has te be determined now is whether res- 
pondent, to whom the District Court granted letters, is entitled to a 
share of Mi Ngwe Bwin’s inheritance, and, if so, whether the District 
Court exercised a reasonable discretion. 

Unless respondent was altogether unqualified to hold letters-of- 
administration or the discretion exercised were shown to be unreason- 
able, this Court would not interfere. 

The District Court decided against the present appellant on the 
ground that it was proved that after his father Nga Kya Thi’s death 
the scparate property of Kya Thi and the jointly acquired property of 
him and his wife Mi Newe Bwin were divided between the appellant 
and Mi Ngwé Bwin and consequently appellant had no further claim 
to the part left with Mi Ngwé Bwin on Mi Ngwe Bwin’s death. 

This is the view which the-learned advocate for the respondent 
seeks to establish before me. 

He admits that if there had been no division, appellant, as the 
tsep-son and sole descendants of Mi Newe Bwin, would, on her death 


have succeeded to the whole of the property left by her excluding 
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respondent, who is a collateral (a sister of Mi Ngwé Bwin’s), but. he 
contends that a division having taken place whereby appellant receiv 
a share he is excluded from any further share on Mi Newé Bwin’'s 
death and her estate then falls to respondent (the sister). It is difli- 
cult to understand how such a mistaken view can have arisen, There 
is clearly some confession of thought. 


The partition, if it took place, was a partition between a son—the 
only son—by a former marriage), and the widow of property left by 
thefather and husband. The son having a claim to a share in the 
separate property of the father and the widow consenting to give to 
him, But this in no way affected the question of succession to the 
inheritance left by the widow when she died, Who is the heir or who 
are the heirs of Mi Ngwé Bwin? 


Appellant having received a share of his father’s property already 
is not of course seeking to get that now, but he claims to be the heir 
of the property left by his step-mother, 

The case of Ma Gun Bin v. Maung Po Kywée and another * is the 
authority on the subject, and it is to the effect that the step-son suc- 
ceeds to the estate of the step-mother (saved in the case of certain 
ancestral property of hers) in preference to the collateral blood rela- 


tives. 

On the basis of this ruling the appellant not only should have been 
admitted by the District Court to have a claim to inherit and therefore 
to be entitled to letters-of administration, but to have a claim superior 
to that of respondent, who is apparently excluded altogether from 
sharing in the inheritance. This being the state of the law and the 
facts, it is useless discussing the questions whether or not there was a 
partition, whether the documentary evidence of it is admissible, etc. 
The whole partition question is beside the print. 

Appellant was clearly the right person to receive letters-of-adminis- 
tration. I set aside the order of the District Judge and direct that 
letters-of-administration be granted to the appellant, Nga Sén. Res- 
pondent will pay appellant’s costs. As to Po Win, the only evidence 
that he married Mi Newé Bwin is that he and she were divorced a 
month before her death (at his hands) and the question of inheritance, 
as between appellant and respondent would not in that case appear to 
be affected. 

But that question was not clearly raised or gone into, and it Is not” 
necessary for the purposes of the present case that it should have been. 
For the same reasons it is unnecessary to discuss the question whether 
a murderer can succeed to the estate of his victim (Musammat Shah 
Khanam vy. Kalandar Khan).t 


SS eS 
* Page 66. 


f Punjab Record, Vol, 35, page 327. 
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Before G. f), Burgess, Esq. CS. 
MUSSAMMAT DROPTI ann anoTHeR 7. MA THA DWE, 
Meo ft, No flisjve—tor appellants. | Mr. €. G, S. Pitlay—for respondent. 


Hrebate and Administration Act, 50, 83--Application or revocation of grant 
of Ietlers-uf-adainistvation— Refusal of Court to grant revocation on prelimis 
vary ground that appellants were not prepared to take out administration 
themerltes—Duty of Court to enguire into matters and to deal with the 
applicalton on the mertis—Recourse to the Provisions of the Act being 
optional, the Courts must not attempt to render it compulsory by indivect 


THC. 

Appeal, under section 86 of the Probate and Administration Act, 1881, against 
an order refusing revocation of grant of letters-of-ad ministration. 

One Muthura Dass, contractor, a Hindu, having died in Mandalay, the re 
spondent, a Burman, alleging herself to be his widow, applied fer and obtained 
letters-of-adminstration to the estate. 

Subsequently the appella ts applied for revocation of the grant under section 
50 of the Probate and Administration Act, on the grounds, among others, that the 
grant had been obtained fraudulently by concealing fram the Court that the de- 
ceased had left widows in India, the appellants, to whom no citation had been 
insucd, and Chiat the allegation that the respondent was lawfully married was 
untrae in fact and invalid ander Hindu law and custom, 

Section go of the Probate and Administration Act specifies the grounds upon 
which a grant of letters-of-administration may be revoked, and issues were duly 
drawn in relation to these grounds. . 

But the Court, instead of proceeding to try the issues as required by section 83 
of the Act, disposed of the application on the preliminary point that the appellants 
were not prepared to take out letters-of-administration themselves, cr, as it has 
expressed it, te make application for some modus vrvend? in the matter. 

Held,—that the Court was in error in disposing of the case upon such prelimi- 
nary point, its duty under section 83 of the Act being to make enquiry into the 
questions before it, which had been properly raised under section 50, 

The action of the Court was tantamount to converting the enabling and permis- 
sive provisions of the law into compulsory ones, 

Order of the Court below set aside with directions to dispose of the case in ac- 
cordance with law, 

References :— 

T.U.R , 4 Cal., 560. 
li All, H.C., 208. 

The Court below has erred in this case through the Judge breaking 

the first legal commandment ‘obey the law,” which is binding upon 


Judges as upon other people. 

The learned Judge has expressed opinions upon various matters 
which may possibly be admirable in themselves, but which have nothing 
to do with the point before him. 

What the Court had to do was to deal with the application of ap« 
pellants for the revocation of the grant of letters-of-administration 
made to the respondent, Section 50 of the Probate and Administra- 
‘tion Act specifies the grounds upon which such grant may be revoked, 
and issues were duly drawn in relation to these grounds, 
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But the Court, instead of proceeding to try these issues as required 
by section 83 of the Act, disposed of the application on the prelimi- 
nary point that the appellants were not prepared to take out letters-of- 
administration themselves, or, as it has expressed the matter, to make 
application for some modus vivendi in the matter, whatever the em- 
ployment of that phrase may have been intended to mean..- 

It is admitted that there is no provision in the Act imposing any 
such obligation. On the contrary the Act gives an option to the 
persons for whose bencfit it was intended, and this option the Lower 
Court has chosen to take away. Ifa person for whom the Act was 
passed chooses not to take advantage of its provisions in the first 
instance, upon what principle of justice, reason or common sense js 
he to be forced into doing so by another person wrongly (as alleged). 
coming forward and obtaining the orders under the Act which the Act 
under such circumstances provides expressly for having sect aside? 

The inconsistency is so glaring that it is extraordinary that the 
Court was not struck by it. 

The same circumstance of the use of the enactment being optional. 
makes ali the difference, likewise, between the practice of the English 
Courts and those of this country in matters of probate and adminis- 
tration when Natives are concerned. There is no reason whatever 
why, when administration is not compulsory and interference of the 
Court is not obligatory, estates should not be left to be dealt with in 
the same fashion as they always have been in the past under the 
personal law of those interested in them if the latter, when alone are 
concerned, so please. 

The learned Advocate for appellants has referred to cases reported 
in 1. L.R., 4 Cal., 506, and IT All. H. C,, 268, but these have to do with 
the Succession Act, and no authority is needed in a matter where the 
statute law is so obviously plain. 

The order of the Court below is set aside, and the Court is directed. 
to proceed to dispose of the case in accordance with law, 

Costs to follow and abide the final result, 
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Before G, W. Shaw, Esq. 
MAUNG KYAW w MAUNG NI. 
Mr. J. C. Chatter71—for appellant, | Mr. C. G. S. Pillay--for respondent. 


Tenancy presumed to be tenure running on from year bo year—In Burma the 
practice of annual letting being customary the presumption of a relationship of 
landlord and tenant once proved continuing to subsist not strong—Open to 
tenant to show that previous relationship has ceased to exist. 


The plaintifi-appellant sued for 50 baskets of paddy (for Rs. 30), being rent at 
one-fourth of the outturn on three pieces of land, Aingbaukkyi, Seinza and Tha- 
yetyin, for the year 1261 B.E. The plaint alleged that defendant-respondent had 
been holding the land at the plaintiff's letting and had been paying rent yearly but 
refused rent for 1261. The defence was a denial of the alleged relationship of land- 
lord and tenant and previous letting by the plaintiff or payment of rent to him, and 
the written statement went on to allege that the land was let to defendant-respond- 
ent by thugyi Nga Pyo, as agent for one Nga Tun, the real owner, and admitted 
that in 1260 rent was paid to plaintiff-appellant in consequence of his having ob- 
tained a decree for rent while proceedings about land were going on between him 
and Nea Tun, Ina former case plaintiff-appellant obtained a decree for rent for 
the year 1258 and 1259 against defendant-respondent for Aingbaukkyi land, but 
there was nothing to show that Seinza or Thayetyin was included. In those pro- 
ceedings the defendant-respondent, though he alleged Nga Tun’s agent Nga Pyo 
to be the person who let him the land in a regular way, admitted that plaintiff- 
appellant also let or claimed to let him the land and did not adduce any evidence 
and decree was given in favour of plaintiff-appellant for the rent claimed on the 
ground of the letting by plaintiff-appellant having been sufficiently proved and 
also admitted by defendant-respondent and evidence having been given to the 
effect that the land belonged to plaintiff-aplplant by inheritance from his ances« 
tors. 

Held,—that from the rulings of the Indian courts referred to, tenancy is there 
presumed to be a tenure running on from year to year, but where, as in Burma, th 
practice of annual letting is customary, the presumptions of the relationship of land- 
lord and tenant once proved continuing to subsist is not so strong. 

Held also,—that it must always be open to a tenant to show that he is no longer 
a tenant, or in other words that the relationship has ceased to exist. 

References:— 
IL. R,11 All, page 148. 
1. L. R., 5 Bom., page 68. 
I.L.R, 3 Cal., page x18. 
I. L. R,, ro Cal., page 584. 
ee 1, L. R., 10 Cal., page 697. 

Che plaintiff-appellant sued for 50 baskets of paddy (or Rs. 30),. 
being rent at quarter of the outturn on three pieces of land, Aing- 
baukkyi, Seinza, and ‘Thayetyin, for the year 1261 B.E. The plaint 
alleged that defendant-respondent had been holding the land at his,. 
plaintiff's, letting and had been paying rent yearly, but refused rent 
for 1261. : 

The defence was a denial of the alleged relationship of landlord and 
tenant and previous letting by the plaintiff, or payment of rent to him, 
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and the written statement went on to allege that the land was let to 
defendant-respondent by thugyi Nga Pyo as agent for one Nga ‘Tun, 
the real owner, and admitted that in 1260 rent was paid to plaintilf- 
appellant in consequence of his having obtained a decree for rent while 
proceedings about land were going on between him and Nga Tun. 

In .case 21 of 1898 of the Township Court, Myedu, copy of decree in 
which plaintiff-appellant filed with his plaint, plaintiff-appellant obtain- 
eda decree for rent forthe years 1258 and 1259 against defendant- 
respondent for Aingbaukkyi land, but there is nothing to show that 
Seinza or Thayetyin was included, though the expression used was 
Aingbaukkyi thamitaz (=including adjoining lands belonging to it). 

In those proceedings the defendant-respondent, though he alleged 
Nga Tun’s agent Nga Pyo to be the person who let him the land in a 
regular way, admitted that plaintiff-appellant also let or claimed to let 
him the land and did not adduce any evidence, and decree was given 
in favour of plaintiff-appellant for the rent claimed on the ground of 
the letting by plaintiff-appellant having been sufficiently proved and 
also admitted by defendant-respondent, and evidence having been 


' given, without cross-examination, by the defendant-respondent to the 


effect that the land belonged to plaintiff-appellant by inheritance from 
his ancestors. 

The Original Court inthe present case held that the decree in the 
previous rent suit was not conclusive proof, “that Nga Kyaw (plaintff- 
appellant) was the owner of the land,” and that it was for plaintiff-ap- 

ellant to prove that he was the owner of the land and that it was he 
who rented the land and that he had failed to do so. 

On appeal to the District Court it was held that the only question 
in the present case was whether defendant (respondent) rented the 
land for 1261 from plaintiff (appellant), that ina former year a decree 
for rent would raise a presumption that the land was in 1261 rented by 
the plaintiff (appellant}, but was not absolute proof of this, and that 
the evidence of the letting adduced by plaintiff was not worthy of 
credit, and finally that the defendant-respondent's evidence rebutted 
the presumption raised against him. 

The present second appeal is based on the grounds— 

(1) that the District Court erred in holding that ‘‘though the 
plaintiff-appellant obtained a decree for rent for 1258 he 
cannot recover for 1261 ;” 

(2) that defendant-respondent is barred by the rule of ves jude- 
cata {rom questioning the relationship of landlord and 
tenant ; a> 

(3) that the letting of the land by plaintiff-appellant (for 1261) 
was sufficiently proved. oe 

For appellants the following rulings are cited: —fadunundun Singh 
v. Dulput Stngh and others,* Balkishan and others v. Kishan 
Lal,t Gopi Nath Chobey y. Bhugwat Pershad and . anothert. 





L. R., 10 Call,, page 5S1. 
R., rr All., page 148, 
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Chaganlal and others v. Bapubhat* and Empress y. Burak and 
one.T 

The first reference has no bearing on the present case. The ruling 
in tr All. page 148, dealt with res judicata (sections 12 and 13, 
Civil Procedure Code) and recurring liability and it was there laid 
down that where a previous suit (for annual rent or for wal@kana) 
was dismissed on findings, which did not go to the root of the title on 
which the claim rested, but related to a particular item or instalment, 
this could not operate asa ves judicata. Butifthe previous judg- 
ment negatived the title and main obligation, plaintiff could not re-agi- 
tate the same question of title by claiming a subsequent item or 
instalment. 

In to Cal., page C97, it was held that in a suit for mal¢kana the 
issue between the parties substantially raises the question of the pro- 
ptietary right to the estate in respect of which the ma/zkana is claim- 
ed ard when the question of proprietary right has been decided ina 
previous suit between the same parties a subsequent suit for malikana 
will be barred as res judicata. In 5 Bom., page 68, it was held 
that when a plaintiff hss obtained in a former suit a decree declara- 
tory of his title it is no longer necessary for him to establish his peri- 
odically recurring right against auy person who is bound by that de- 
cree and is therefore not barred from recovering arrears falling due 
within the period of limitation. 

The ruling in 3 Cal, page 118, was to the effect that were A 
brings a‘suit for rent of certain land ugainst B, and gets a decree, 
the effect of that decree is to establish the relationship of Jandlord and 
tenant betwen A and B. When this has be.n established, that fact 
that the landlord instituted a suit for rent which he afterwards with: 
drew is not sufficient to prove that the relationship has ceased. Where 
the relationship has once been proved mere non-payment of rent even 
for mavy years is not sufficient to show that the relationship has ceased. 
The defendant is bound to show it has ceased. 

What the incidents of malikana are have not the authorities at 
hand to ascertain definitely. But the expression apparently describes 
a charge made by the owner (Malik) in the nature of rent, It is also 
apparent from the rulings just quoted that tenancy is there presumed 
to be a tenure running on from year to year. Where, as in Burma, the 
practice of annual letting is customary the presumptions of a relation- 
ship of landlord and tenant once proved continuing to subsist is not 
so strong. But asthe Lower Appellate Court held there is no doubt 
a presumption in favour of the plaintiff-appellant that the land was 
rented by him in 1261 B.E. So far section 109, Evidence Act, applies, 
The defendant-respondent did not truthfully admit the facts of the 
previous rent suit, which was conclusive as between him and the 
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plaintiff-appellant that as regards the years 1258 and 1259 B.E., the 
relationship of landlord and tenant existed between them. 

{ cannot infer from the Indian Rulings quoted that plaintiff-apellant 
on the strength of the previous suit is to be entitled to recover rent 
from defendant-respondent year after year for all time, without de- 
fendant-respondent being at liberty to show that, whatever he may 
have been in 1258 and 1259, he is no longer a tenant of plaintiff-ap- 
pellant’s. It must always be open to defendant-respondent to show 
that he is not a tenant now or in other words that the relationship has 
ceased to exist. 

But as regards 1261 the Courts below in holding that the evidence 
is in favour of defendant-respondent seem to me to have overlooked 
the nature of the evidence offered by defendant-respondent and the 
force of the previous judgment (in case 21 of 1898), The evidence 
does not refer to 1261 at all, but to 1258 and thus goes over ground 
finally decided as between the parties in the former suit. 

The witness Nga Tun states that he had litigation about land with 
plaintiff-appellant, but he does not state and it nowhere clearly ap- 
pears that the land in suit was covered by that litigation. If it had, it 
would have been easy for defendant-respondent to show that plaintiff- 
appellant having lost all claim to the land by due course of law in 
favour of Nga Tun since the previous rent suit he had ceased to be 
plaintiff-appellant’s tenant and has become Nga Tun's tenant. This 
he has not shown and this being so the plaintiff-appellant is entitled 
to recover rent. 

There is little doubt that Nea Tun and the plaintiff-appellant are 
fighting through the defendant-respondent for the land, the object 
being to throw upon the other the burden of proof, and the position 
of defendant-respondent is somewhat unhappy. But he is himself to 
blame by admitting the claims of rival owners to be his. landlord and 
paying rent to both. The lands Seinza and Thayetyin must, IJ think, 
be held to go with Aingbaukkyi in the circumstances. 

The decisons of the Lower Courts are set aside and there will be a 
decree for the amount of rent claimed with costs. 
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Before G. D. Burgess, Esq. CSA, 
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Speetfic Relief Act, 12—-Specifie performance of any contract may in the discretion 
of the Court be enforced when the act agreed to be done is such that pecuntary 
compensation for tts non-performance would not afford adequate relief. 

Unless and until the contrary is proved, the Court shall presume that the breach 
of @ contract to transfer immovtable property cannot be adequately relieved by 
compensation in moiey, 

Action—for enforcement of contract for sale of land. 

Tue respondents entered into a contract with appellant to sell outright certain 
Jand which was already mortgaged to him by them upon payment of a further sum 
of Rs. 60, out of which the appellant paid Rs. 40. leaving a balance of Rs. 20 due, 

The respondents refused tocarry out the bargain and wt ‘. wer Appellate 
Court declined to compel them to do so. 

Held.—-That the refusal of the respondents to complete their part of the contract 
was without any good reason and that the appellant was entitled to the assistance 
of the Courts to obtain his rights as distinctly provided in section 12 of the Speci- 
fic Relicf Act. 

The Court of Virst Instance had correctly pasesd a decree accordingly, but it 
had incorrectly given the defendants the alternative of returning the sum of money 
received with a certainsum as damages. ‘This latter part of the decree ought: to 
have been reversed by the Lower Appellate Court on the plaintiff's first appeal, 
and it was now struck out in secund appeal, and the decree of the Court below was 
modified accordingly so as to comply with the terms of section 12 of the Specific 
Relief Act and enforce specific performance of the contract entered into. 


Fudgment of Court of First Appeal. 


In this case the appellant sued respondents in the Lower Court to get an order 
te compel respondent to execute a conveyance decd. The facts briefly are that 
respondent-defendant mortgaged her lands to appellant for Rs. 170 and then 
afterwards niide a verbal agreement to sell the lands outright for Rs. 60 more. 
When appellant asked the respondents to execute a bond to this effect she had 
altered her mind and did not wish to sell, 

Appellant has no right to compel defendant-respondent to sell, nor can he get an 
order for this relief. 

1 consider that all the appellant is entitled to is a refund of the Rs. 4o he ad~ 
vanced as.an instalment of the Rs. 60 and the matter ends, the sale not taking 

lace, 
: The Lower Court has decreed that if the defendant will sell, she should ex- 
ecute a-deed for Rs. 170 plus Rs. 60 0n appellant paying Rs, 20, balance due, or 
if defendant will not sell, that she should refundto appellant Rs, 60 plus Rs. 40 
total Rs. roo, and pay costs. 

I do not think this case will stand. The decree and finding of the Lower Court 
will be set aside and I direct that the defendant-respondent do pay to the appellant 
Rs. ..0 only with costs on this account. Theappellant’s suit to compel defendant to 
execute a deed of conveyance is dismissed. 


Judgment tn Second Appeal. 
The Lower Appellate Court has erred in two matters in this case, 
and this second appeal is well founded. 
The Court below has varied the decree of the Court of First Instance 
-in favour of the respondent-defendants, although they had preferred 
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no appeal, the appellant both in first and sccond appeal being the 
plaintiff only, 

This alteration it was not within the jurisdiction of the Caurt of 
First Appeal to mak-, and its decree is bad to that extent to begin with. 

The second point on which the Lower Appellate Court is wrong is 
as to the law applicable, 

The Court says that appellant has no right to compel respondent- 
defendants to sell, nor can he get an order for this relief. 

This is an entire mis-statement of the law, and how the Court below 
could make it with the Specific Relief Act before its eyes is hard to 
understand. Even without the Specific Relief Act people would have 
to be compelled te keep to their bargains on principles of natural 
justice and equity. 

As has been found by both the Lower Courts, and the finding has 
not been challenged by an appeal on the part of respondents, the 
respondents entered into a contract with appellant toscll to him out- 
right certain land which was already mortgaged to him by them upon 
payment of a further sum of Rs. 60, out of which the appellant has 
actually paid Rs, 4o already, leaving ouly Rs. 20 due. 

The respondents now, without any good reason whatever, refuse 
to complete their part of the contract, and the appellant is conse- 
quently entitled to the assistance of the Courts in obtaining his rights 
as distinctly provided in section 12 of the Specific Relief Act. 

The Court of First Instance has co.reetly given a decree accord- 
ingly, but it has incorrectly given the defendants the alternative of re- 
turning the Rs. 4oreceived with Rs, 60 damages. ‘This latter part of 
the decree ought to have been reversed by the Lower Appellate Court. 
on the plaintiff's first appeal and it is now struck out in second. 
appeal, and the decree of the Courts belowis modified accordingly 
so as to comply with the tems of section 12 of the Specific Relief 
Act, that is, specific performance of the contract for sale is decreed 
upon payment of the balance of the purchase money and the defend- 
ants are directed to convey the land to the plaintiff absolutely. 

The respondent-defendants must pay the costs of the appellant- 
plaintiff in all Courts. 

After being heard respondents asked for time to call an Advocate 
which showed no small degree of assurance after having had more 
than two months for making their arrangements regarding the appeal. 
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Before H. Thirkeli White, Esq., C.1.8. 
KALU RAM v, NANAUK CHAND. 


Messrs. Judad Hosatn and C. S. Dutta Mr. &.C, F, Swinhw.—for respondent. 
—for appellant. : 
Seetivn 21 of the Specific 2elicef Act—LHifect of agreement to refer to arbitration 
after institution of sutt, 
The plaintiff-appellant sued to recover certain money from the defendant. AfteS 
the institution of the suit, the parties agreed to refer the matter in dispute to arbi- 
tration. But notwithstanding this, the suit proceeded at the plaintiff’s instance. 


Held,—That section 2t of the Specific Relief Act applies when the agreement to 
refer to arbitration is made after the institution of suit. 

Refevence— 

I. L. Rig All, 168. 

The plaintiff-appellant suid to recover certain money from the 
defendant. After the institution of the suit the parties agreed to refer 
the matters in dispute to arbitration. But notwithstanding this 
the sYit proceeded. It issaid that the plaintiff revoked his consent 
to the arbitration; and it is not pretended that the defendant was 
willing to withdraw {rom it. But the only point really argued in this 
appeal is whether, as the Lower Appellate Court holds, section 21 of 
the Specific Relief Act applies when the agreement to refer to arbi- 
tration is made after the institution of the suit. There is authority 
for this view in the case of Shevamber v. Deodat,* which has been 
obligingly cited by the learned Advocate for the appellant. In that 
case Sir John Edge, C. J., said:— 

“The first question inthis case is whether section 2t of the Specific Relief Act 
applies to acontract to refer lo arbitration an action already pending. It appears 
to me that the wording of the section is wide enough to cover contracts to refer 
any matter which can legally be referred to arbitration. One of such matters is a 
suit which is preceeding in Court.” 

I see no reason to dissent from this view, which appears to be in 
accordance with the words of the section and not opposed to any 
authority which has been brought to notic . The existence of the con- 
tract to refer to arbitration clearly barred the suit, which should have 
been dismissed as soon as the contract was brought to notice. It is 
not suggested that the plaintiff did not reiuse to perform the contract 
and it is clear from his acts that he did refuse. 





The decree of the Lower Appelate Court is correct. The appeal. 
is dismissed with costs. 


*1.L. R, 9 AIL, £68. 
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Civil and Appeal Before G. W. Shaw, Fsq. 
No. 3 
pee oF MAUNG SHWE NYO, MA MIN 0, MAUNG MIN WIN, MA SHWE 
Gamuaes HLA, MA SHWE THE, MA MIN DWE ». MAUNG AUNG HMO. 
21st. Mr. C, GS. Pillay—for appellants, Me. A. N. Hirjee—for respondent, 
ty J P 





Reference to arbitration—Bar to suit Refusal essential to bring acase within sec- 
tion 21, Specific Relief Act. 

The appellant sued for redemption of certain land on the t3th March goo. 

Thecase was fixed for the 26th March but adjourned twice, namely, tothe 7th and 
18th April, on applications by the defendanl-respondent. On the 6th April, the 
parties entered into acontract to refer the matter to arbitration, On the 17th the 
arbitrators, after examining the parties, were to give judgment. An award bearing 
that date was written but not signed. The plaintiff-appellant Shwe Nyo, who was 
representing the other plaintiffs-appellants did not receive the award, but went to 
Court on the 18th (the day fixed) and the hearing proceeded. The defendant re- 
spondent on that day raised the pint of the agrecment to arbitrate as a bar to the 
suit. But the Court of First Instance ignored it and found for the plaintiffs-appel- 
lants. Onappeal the case was remanded tothe Subdivisional Judge to take evi- 
dence as to whether there was an agreement ¢o arbitrate and whether plaintiffs-ap- 
pellants refused to perfurm it. The Lowec Appellate Court found fo~ the defend- 
ant-respondent on these points and dismissed the plaintiffs-appe'lants’ suit under 
section 21, Specific Relief Act. 

Held,—that the award was made and the pltintiffs-appetlants’ remedy was to sue 
to have it set aside. If the awarcl hsd not been made the circumstances would have 
justified plaintiffs appellants in refusing to go on with the reference. 

Held also,—that the mere existence of a contract to refer to arbitration clogs not 
bar asuit without regardto refusal. Refusal is essential to bring a cnse within 
‘section 21, Specific Relief Act. 

References :— 
IL, R., 8 Cal., page soo. 
8 All, page Go. 
——~11 Bom., page rag. 
—-17 Cal., page 200 
2U.B. R., 1897—-1901, page 541. 





The appellants sued for redemption of certain land on the t3th 
March 1900, The case was fixed for the 26th but adjourned twice, 
namely, to the 7th and 18th April, on applications by the defendant- 
respondent. 

On the 16th April the parties entered into a contract to refer the 
matter to arbitration. On the 17th the arbitrators, after examining the 
‘parties were to givethe judgment. An award bearing that date was 
written but not signed. 

The plaintiff-appellant ; Shwe Nyo, who was representing the other 
plaintiffs (appellants), did not receive the award, but wentto court 
-on the 18th (the day fixed) and the hearing proceeded. The defendant 
(respondent) on that day in his written statement raised the point of 
tthe agreement to arbitrate asa barto the suit, But the Court of 
.First Instance ignored it and found for the plaintiffs-appellants. 


ag01.| UPPER BURMA RULINGS. 543 





Specific Relief—ar. 





On appeal the case was remanded to the Subdivisional Judge to take 
-evidence as to whether there was an agreement to arbitrate and whether 
plaintiffs (appellants) refused to perform it. 


The Lower Appellate Court found for the defendant (respondent) 
on these points and dismissed the plaintiffs’ (appellants’) suit under 
section 21, Specific Relief Act, 


The present appeal is against this decision. It is contended for ap- 
pellants (1) that the institution of the suit (continuance of the suit pro- 
ceedings) was not a refusal and that there was no refusal ;(2) that the 
plaintiff had good reasons for declining to go on with the reference ;(3) 
that the contract must be an operative one and nota contract broken 
up by the conduct of all the parties toit. I L. R,, 5 Cal., page 500; 
I, L. R., 8 All, page 60, I. L. R., 11 Bom., page 199, and 1. L. R., 17 
Cal., page 200, are cited as authorities for these contentions. 


For respondent it is urged that the ruling in 2 Upper Burma Rul- 
ings, 1897-1901, page 541, is applicable and distinctly bars the suit ; 
also that the facts of the present case do not agree with those in the 
cases cited for the appellants ; that the arbitrators here agreed to 
a decision and made their award, but before it was delivered one of 
them, Po Min, son-in law of plaintiff (appellant) Shwe Nyo, told his 
father-in-law what it was to be, upon which the latter refused to take 
delivery of it and went to Court ; that if there was no award the suit is 
barred by section 21, Specific Relief Act, and if there was one the suit 
is also barred, since the plaintiffs’ (appellants’) only remedy then is 
to set aside the award, The facts are not absolutely beyond doubt, 
but I think the Lower Courts have taken the most probable view of 
them. 

Po Min received a bribe of Rs 140 to decide against his father-in- 
law and agreed to the writing of the award. The award therefore was 
made, and the plaintiffs-appellants’ remedy is to sue to have it set aside, 
If the award had not been made, | think the circumstances would have 
justified plaintiffs-appellants in refusing to go on with the reference. Of 
the Rulings cited above, 1. L. R., 8 All., pageto, andi. L. R., 17 Cal., 
page 200, seem to me to be in point. The conduct of the parties could 
hardly have been more conducive to breaking up the contract or have 
furnished stronger justification for not going on withit. The Upper 
Burma Ruling cited did not, in my opinion, hold that the mere existence 
of a contract to refer, to arbitration barred the suit without regard to 
refusal. Refusal is essential to bringa case within section 21, Specific 
Relief Act. 

Here the plaintiffs-appellants’ refusal to receive the award was too 
late, the award having. been made, 

The appeal is dismissed with costs. 
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Civil Second Before H. Thirkell White, lsq., C.f.8. 
Appeal N ee 
ee oe MA ME » MAUNG SIN, 
Sule Mr. HN. Hivjee—for appellant. [| | Mr. C. G.S. Pillay—for respondent, 
17th. Mortgage deed executed for fradulent purpusc—Cancellation of—Fraud not 
— effected—Lstop prl—Arbitration, 


The plaintiff-appellant sued under section 3g of the Specific Relief Act to have a 
mortgage-deed executed by herself in favour of the defendant respondent adjudg-- 
ed void and cancelled on the ground that it was made without consideration and. 
not intended by the parties to be effective. The Court of Virst Instance found on 
the facts for the plaintiff and cancelled the document. TheLower Appellate Court 
found that the plaintiff-appellant was estopped by her admission before the Re- 
gistering Officer, that the suit was barred by section 21 of the Specific Relief Act, 
and that as a party to thefraud the appellant was not entitled to relief, 

Inthis appeal the finding cf the Court of First Instance on the facts was. 
accepted and it was. 

Held,—that the plaintilf-appellant was not estopped by her admission and that 
the suit was not barred by section 21 cf the Specific Relief Act: 

Held also,—that the intended fraud not having been carried into effect, the plain- 
tiff-appellant was not debarred from suing to have the mortgage-deed cancelled : 

Held also,—that the case was one in which relief might properly be granted. 

Decree of [.ower Appellate Court set aside accordingly. 


References. 





LEL.R., 11 Bom, 708. | tt M. {.A., 551 ascited in Field’s Law 
—-— 18 Bom., 372. of Evidence, 5rt. 
—m—m 23 Bom., 406. 13 M.1.A., 551. 
—~—- 23 Cal., 460. 13 M.1. A., 585. 
ema 23 Cal, 962. {| 23 M,I. A.,600. 
: 18 Mad., 378. | 6 W.R., 287. 
—-~- 20 Mad., 326. i 43 W.R,, 87. 
L.R,, 24 Q. B. D., 742. zo WLR, 112, 
3 Cal., weekly netes, CCXXXII| 2t W.R., 422. 
Oo C.LR., 64. 23 W.R., 42. 
12 C.L.R., 64. 24 W.R., 391. 


The plaintiff-appellant, Ma Mé, sued under section 39 of the Speci™ 
fic Relief Act to have a mortgage-deed executed by herself in favour 
of the defendant respondent, Maung Sin, adjudged void and cancelled. 
on the ground that it was made without consideration and not intended 
by the parties to be effective. : 

The plaintiff's allegation is that she and the defendant were husband 
and wife, that she apprehended that certain land, her separate property, 
was about to be attached, and that in order to prevent this she 
was induced by the defendant to mortgage the land to him. A formal 
deed was executed whereby she mortgaged the land to Maung Sin for 
Rs. 200, and this deed was duly registered. She avers that she re- 
ceived no consideration and that the document was notintended tobe 
effective, but merely to enable her to resist the threatened attachment. 
She also alleges that the land was never made overto Maung Sin, but 
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that he forcibly took possession of it in the year 1260 B.E, (1898-99 
A.D.). Maung Sin on the other hand alleges payment of the consider- 
cation and that there was no fraud. He alsc declares that he has tad 
possession of the land since the year 1259 B. If. (1897-98 A. D.). It 
further appears that the question of the validity of the mortgage was 
referred toarbitration and that an award was either delivered or draft« 
-ed, but that the defendant refused to be bound by it. This award has 
not leen filed in Court, and apparently no suit to enforce it has been 
brought. 

The Court of First Instance, for reasons which are not very lucidly 
explained, found that the mortgage-deed had been fraudulently exe- 
cuted for the purpose of resisting the attachment, and apparently, that 
the mortgage-money had not been paid by the defendant. It there- 
fore cancelled the docu:ent. 

The Lower Appellate Court has reversed this decision. Without 
giving in detail the reasons for his opinion, the Additional Judge found 
that the money had been paid and that the plaintiff had admitted the 
receipt of the money before the Registering Officer. He held the 
plaintiil estopped by her admission from denying the receipt of the 
money. On these grounds and on the further grounds that the exist- 
ence of the contract to refer to arbitration barred the suit, and that 
even if the deed were fraudulently executed the plaintiff could not 
take advantage of her own fraud, he found her not entitled to the re- 
‘lief for which she sued. 

I will clear the ground by deciding some of the incidental points in 
the judgment of the Lower Appellate Court, In the first place there 
‘can be no question of estoppel The law of cstoppel, so far as this 
case is concerned, is contained in section 115 of the Evidence Act, 
‘which is as follows :—. 

“ When one person has, by his declaration, act, or omission, intentionally caused 
-or permitted another person to believe a thing to be true and to act upon such 
belief, neither he nor his representative shall be allowed in any suit or proceeding 
<a himself and such person or his representative to deny the truth of that 
thing, 

fa the present case the matter rests entirely between the two parties 
to the deed. ‘J he declaration of the plaintiff before the Registering 
‘Officer cannot have caused the defendant to believe or to do anything. 
He knew the facts as well as the plaintiff himself, and nothing that she 
‘may lave said can have had any effecton his belief or consequent 
-eonduct. It is not really necessary to refer to authority to show that 
the doctrine of estoppel cannot apply to a case of this kind. But in 
-support of this view the following passage from the judgment of their 
Lordships of the Privy Council in AZussumat Oodey Koowur v. Mussu- 
mat Ladoo*¥ may be cited: “ There is no misrepresentation to Oodey 
“Koowur of any sort or kind. Oodey Koowuxr was acquainted with 
“the actual facts of the case just as much as AZussumat Ladoo was 
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“The real effect of the petition seems rather to be that they mutually 
‘agreed to represent what was not the fact, for the purpose of en- 
* abling a certain suit to be carried on.” 

In these circumstances it was held that Mussamat Ladoo in a suit 
between her and Oodey Koowur was not estopped from setting up her 
real right. The present case is similar. 

Again, Farran, CJ., observed in Honapa v. Narsapa*; ‘ When 
‘both parties are equally conversant with the true state of the facts, 
it is absurd to refer to the doctrine of estoppel.” 

If the belief and conduct of any third person were involved, the 
decision might be different. 

In the next place, the plaintiff’s suit is clearly not barred by the 
reference to arbitration. The Additional Judge refers to Circular 11 
of 1897.¢ Heshould have cited section 21 of the Specific Relief Act. 
reproduced in that circular. ‘That section enacts that if any person 
who has made a contract to refer a controversy to arbitration refuses. 
to perform the contract, his suit in respect of any subject which he has- 
contracted to refer is barred. But this docs not apply to the present 
case, The plaintiff has not refused to submit to arbitration. On the. 
contrary, she would be very willing to do so, for the award or draft 
award gives her all she asks. She does not therefore come within 
the purview of the section. 

The real questions are— 

(1) Whether the document which the plaintiff wishes to cancel’ 
is a genuine mortgage, made for consideration, and in- 
tended to effect the transaction which it purports to 
effect, or whether it was merely drawn up with the 
fraudulent intent of resisting an attachment without 
payment of any consideration, and* with no intention of 
effecting a real mortgage ? 

(2) If the latter alternative is found to be the true statement of 
the case, whether the plaintiff, a party to the fraud, can. 
avoid the deed ? 

The first question is one of fact, At the hearing of this appeal it 
was urged that the burden of proving that the motgage deed was 
valid rested on the defendant in accordance with the terms of section 
111 of the Evidence Act. But that section has no bearing on the 
present case. It applies “when there isa question as to the good 
“ faith of a transaction between the parties,” Here there is no question: 
of good faith brtween the parties. [tis not seriously alleged that the- 
defendant used any undue influence or misrepresentation to induce the 
plaintiff to execute the mortgage deed, or that he obtained the pro-- 
perty on unduly favourable terms. According to the plaintiff's own 
showing she knew that she was taking part in a fraudulent act, and the 





*1I.L. R., 23 Bom., 40. 
+ Para. 657, U. B. C.M. 
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fraud, if any, was intended for her benefit. Moreoyer, it may be 
doubted whether the section applics {o the relationship between Bud- 
dhist husbands and wives. “The reasons which induced their Lordships 
of the Privy Council to rule in Busloor Ruheem v. Shumsoonnissa Be- 
gum* that in the case ol an alleged purchase from a Mahomedan 
woman by her-husband, barden of proving the good faith of the 
transaction was on the husband, would hardly apply to the case of a 
Burin se Buddhist married couple. 

The evidence produced by the plaintiff to prove that the mortgage 
was made without consideration and intended to be merely nominal is 
as follows. Ma Me, the plaintiff herself, statesthat she executed the 
deed [or the purpose of defraudifig her creditor, Maung Waing, and 
that she did not receive the mortgage money, She also says that she 
kept the document, which seems to be the case, and that she let the 
land, after the document had been registered to Maung Sin, the de- 
fendant, Lu Po Myat Thi and Maung Ya. She admits that in the 
first instance two deeds were drawn up, one a mortgage of some land 
to Maung Sin for Rs, 100, the other a mortgage of, apparently, other 
land to Maung Paing for thesame amount ; that these deeds were can- 
celled, and that the document afterwards registered and now in suit 
was drawn up in substitution for these two. Kan Ye says that though 
he was not present when the mortgage deed was executed, he knows 
that it was merely executed to resist an attachment, as he heard the 
plan discussed. He also says that Ma Me let the land in 1256 BE. 
as stated by her, but she gives no explanation of his knowledge on 
this point. Aung Min, the agent of Maung Waing, who was the cre- 
ditor to be defrauded, merely says that Maung Sin said he would give 
up the mortgage deed to Maung Waing for Rs. 50. He says also 
that the land wasattached and that Maung Sin applied for the removal 
of the attachment. The attachment, however, was not withdrawn till 
Ma Mé had paid the amount of the decree, Po Kyan corroborates 
Aung Min as regards Maung Sin’s offer to give up the mortgage deed 
for Rs. 50. The rest of the evidence is that of Maung Naing, the 
plaintiff's cousin, and Maung Mya, who testify to admissions made by 
Maung Sin that Ma Mé had not recei ed any consideration for the 
mortgage. No details of time, place or circumstances of these ad- 
missions are given, These two witnesses also say that Ma M@ let the 
Jand int 59 B.E. and received therent of it. Evidence relatine to 
the arbitration between the parties is not relevant in this suit and 
should not have been admitted. 

Maung Sin’s story, though somewhat confused, is that he and Maung 
Paing took the land on mortgage and that each of them actually paid 
Ma Me Rs. 100. Then he took over 'laung Paing’s mortgage and paid 
him off, borrowing the money to do so from Maung Po Ték. He also 
says that he let the land to the tenants named by Ma M@ and received. 


Le TSS a Pa a a ee a EEE beeen 
* rx Moore’s I. A., 551, as cited in Field’s Law of Evidence (sth Edn), 511, 
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the rents. Tha Pu, Maung Sin’s brother-in-law, says that he saw the 
money paid by Maung Sin and Maung Paing to Ma Ma. I'o Su, 
Myat Yi, and Maung Paing give evidence to the same effect. Of these 
Myat Yiis Maung Sin’s brother and Maung Paing though Ma Me's 
brother, has quarrelled with her and they are not on speaking terms 
These witnesses, Maung Ya, Myat Yi (Maung Sin’s brother), and San 
Hla say that they were tenants of Maung Sin, not of Ma Mé, 

At first sight the cvidence produced by the defendant certainly 
seems more weighty than that produced by the plaintiff. But the 
circumstances of the affair arc peculiar. If the mortgage was a genuine 
transaction, it is not clear why Maung Paing should have wished to 
withdraw. There seems no reason to doubt the evidence of Kan Ye, 
who professes to have heard the plan discussed, or of Aung Min and Po 
Kyan, who do not appear to be interested. If the evidence of these 
last-named witnesses Is true, it is not clear why Maung Sin should have 
been willing to give up for Rs. 50 a mortgage for which he had paid 
Rs. 200. It seems also that, as a matter of fact, the altachment of the 
land was opposed by the defendant. This fact has some weight. I 
place no reliance on the evidence vf Maung Sin’s admissions ; and the 
evidence of the letting of the land is of little value on either side. OF 
the defendant's witnesses, only Po Sit appears tobe independent. 
The other witnesses are either near relations of the defendant or on 
bad terms with the plaintiff. On the whole, [ think that the finding of 
the Court of First Instance is correct and that the plaintiff's version of 
the transaction is to be believed. {t was an involved and tortuous 
transaction, even on the defendant’s own showing; and I agree with 
the Court of First Instance in believing the plaintiff's statement that 
she did not receive the alleged consideration and that the mortgage 
‘was executed in order to enable the defendant to intervene in case the 
plaintiff's Jand was attached and not with the intention of really 
mortgaging the land. 

The only question which remains is whether, in these circumstances 
the plaintiff is entitled to ask that the document should be cancelled. 
The Lower Appellate Court has decided this question on first princi- 
sples without reference to any authority. A merely cursory consulta- 
tion of Mr. Woodman’s Digest would have shown the Additional Judge 
that there is an abundance of cases in which similar questions have 
‘been raised. The question is one of much difficulty and the authorities 
are not unanimous. —. 

The case of Ham Surun Singh vy. Mussamut Pran Peary * was 
.somewhat similar to the present case. The respondent pleaded that 
the deed of conditional sale on which she was sued was not formally 
-executed ; that no consideration is given; and that the deed was pre- 
_pared in order to save the property from her husband's heirs. Their 
Lordships of the Privy Council held that “ there was nothing whatever 


ay 
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“to prevent the delendant’ from showing the real truth of the trans- 


“action.” * 


‘This ruling was cited in Sreexath Roy v. Bindoo Bashinee Dedia* 
‘by Couch, C.J., in the following words: ‘' There isa case in XIII, 
. © Moore’s Indian Appeals, page 551, in which two ofthe defendanis 


“in the suit had made a statement respecting a mortgage transaction. ° 


“with the object of defeating the plaintiffs claim, which statement 
“was false, and in a foreclosure suit which was afterwards brought by 
“one of them against the other, the-statement was sought to be made’ 
“use of. The Judiciai ‘Committee of the Privy Council held that 
“the defendants in that suit might plead that the statement which 
“they had formerly made was false and intended asa fraud on the 


“third party, and that the admission in their answer would not amount - 
“to an-estoppel as between them, That is about as strong a case as. 
“could wellbe put, and their Lordships say in their judgment that.. 


“there was nothing to prevent the defendants in the case from show- 
“ing the real truth of the transaction.” - 
‘The case of Aussumat Oodey Koowur v. Mussumat Ladoot alread 
cited, was also referred to. And the rulings in these two cases were 
held to be applicable, ) 
The ruling in. Sreemutty Debza Chowdhrainy. Bimola Soonduree 
Debta { aiso in the High Court of Calcutta, followed the rulings cited 


above'arid dissented from the rulingin Keleenath-Kur ¥. Doyal Kristo 


Deb, § he sated crag : pes e , 
Reterring to that case, Couch, C.J., observed: “That decision has 
* been * * * treated: * = = as not now an 


‘Cauthority, Itis contrary to other decisions in which it has been held. 
“that parties are not precluded fromshowing what was the real nature 
“of the transaction, although it might have been entered into for the 
“purpose of setting up against creditors an apparent ownership differ- 
“ent from the real ownership. 

“In many of these cases, the object of a denamee transaction is to 

“obtain what may be called a shield against a creditor; but notwith- 
“ standing this the parties are not precluded from showing that it was 
“not intended that the property should pass by the instrument creat- 
“ing the denamee, and that in truth it still remained in the person who- 
“professed to part with it.’ 
- After referring to English cases on the subject, the learned Chief 
Justice continued: . “ Although no doubt it is improper that transac- 
“ tions of this kind should be entered into for the purpose of defeating 
‘t creditors, yet the real nature of the transaction is what is to be dis- 
“covered the real rights of the parties. If the Courts were to hold: 
“that persons were concluded ‘under 'such circumstances, - they would 
“be assisting in a fraud, for they would be giving anestate toa per- 
“son when it was never intended that he should have it.” _ 





* 20 W. R. 1125, ‘tor W. R. 422, 
T 13, Moore’s I, A., 585. 613 WL R.87, 0 . 
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This ruling was followed in Gopeenath v. $adoo Ghose* and in fHy- 
kunt Nath Sen v. Goboollahtkdart both casesin the High Court of 
Calcutta. A similar ruling willbe loundin Phacoor Prasad v. Baluck 
Kaur} of thesame High Court. : 

More recent cases inthe Calcutta High Court may be mentioned. 
In Sham Lall Mitra v. Amarendro Nath Bose § the authorities above 
cited and others, including Madras and Bombay cases, which will be 
mentioned hereafter, were considered. The principles set forth in Dedza 
Chowdhrainv. Bimola Soondurce Debia'\ already guoted, were 
approved and the learned Judges remarked: “In our opinion the 
“ balance of authority is decidely in favour of the proposition that is 
“ always Open to a party to show that a document simply executed but 
“ not carried into effect is a benamee and colourable document, and to 
recover possession of property against the party claiming under such 
« document.” 

The above are the cases which most clearly support the case of the 
plaintiff-appellant. There are other rulings which rest on different 
principles or in which various classes of cases are distinguished. It is 
necessary only to mention the early Calcutta case of Aloksoonéry 
Gooptov. Horo Lal Royfand Kaleenath Kur v. Doyal Kristo Deb** 
of which the latter was explicitly dissented from, as already noted, ina 

‘ subsequent case. 

* The point under discussion was considered in the light of English and 
Indian authorities in Chenvzrappa v. Putiappa t+ in which the High 
Court of Bombay was disposed to think that the doctrine laid down in 
the earlier Calcutta decisions was too broadly stated. The view taken 
by the Court seems to be that relief might be afforded when fraud was 
merely intended, not when it had been actually carried into effect. 

In Rangammal v. Venkatachar? {jt the High Court of Madras consi- 
dered and discussed the authorities down to and including that of 
Chenvirappa v. Puttappa |\|| mentioned above. The rules of law de- 
duced by the Court are thus stated ; The result of the authorities 
“may be summed up thus. The mere fact that an assignment has 
“been made for an illegal purpose does not of itself prevent the Court 

. “at the instance of the assignor from interfering. Where the purpose 
for which the assignment is made is not carried into execution and 
“nothing is done under it, the mere intention to effect an illegal ob- 
“ject when the assignment is executed, does not deprive the as- 
“ signor of his right to recover the property from the assignee who has 
* given no consideration for it, But it is otherwise where the illegal 
“purpose or any material part of itis carried out. (May on Fraudu- 
“Jent and Voluntary Depositions, second edition, pages 471, 472); 





* 23, W. R., 42. J 6, W.R., 187. 
t 24, W.R., 392- ** 73, W.R., 87. 
t12,C. L.R., 64. ah i. L. R., rr Bom., 708. 
§ i. Lee 460. THI, L.R., 18, Mad. 378. 
235 «~K, 422. 


ii] L. R. 11, Bom., 708. 
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“ Chenetrappa v. Pultappa,* already cited, and Kearl v. Foinson.t 
“In stating the law thus, | have not omitted to consider the cases of 
“Sveemutty Debsa v. Bimola Soondureet and Bykunt Nath Sen v. 
“ Goboollah Sikdar.§ If they were intended to lay downa rule 
“diticcing from that enunciated above, those decisions cannot be taken 
* as correct.” 

The matter was further discussed by the High Court of Madras in 
Varamati Krishnayyav. Chundru Papayya\| and the last quoted 
ruling was followed, the earlier Calcutta rulings being again dissented 
from. And inthe more recent case of Honapa v. NarsapaY the 
High Court of Bombay followed the Madras rulings. 

In later cases, the High Court of Calcutta appears to have adopted 
the same view as the High Courts of Madras and Bombay. In Kali 
‘Charan Pal v. Rastk Lal Pal * *® the learned Judges ruled as follows : 
“Tt is contended for the appellant that the conveyance to the first de- 
“ fendant having been made in order to defeat the plaintiff's creditors 
‘and the fraudulent object of the conveyance having been carried into 
“execution, the plaintiff isnot now in a position to obtain relief. In 
“this contention we think he is right. On the other hand, however, 
“it is contended for the respondent that the Courts below have proper- 
‘ly decreed the plaintiff's suit, and in support of this contention sever- 
“al decisions have been brought to our notice, namely, Dedta Chow~ 
““ dhratnu v. Biola Soonduree Debiatt; Mukim Mullick vy. Ramjan 
“Strdarit; Svreenath Roy v. Bindoo Bashinee Oebia§$; and 
“ Babaji v. Krishna|||| in which the question as to the right of the 
“true owner of property, who, for the purpose of shielding himself 
“against his creditors, has conveyed his property to a third person to 
“recover it from him, has been discussed, and the relief now sought 
“for has been granted, None of these cases, however, touch the 
“particular point .raised in this appeal, that is, as to the right of the 
“owner when the fraudulent purpose of the conveyance has been wholly 
“or partially accomplished. That a distinction exists between such 
“a case and the case where the fraud has not been carried into exe- 
“cution is shown clearly in the English Text-books and the English 
‘‘cases; and inthis connection we need only refer to Kerr ox 
“ Fraud, page 438, where it is said: ‘A distinction has been taken 
““* between cases where a deed executed or a conveyance made for an 
‘illegal purpose has performed its office, and been accompanied by 
“the completion of the purpose, and cases where the deed or con- 
“*veyance has not been used for the purpose for which it was exe- 
“Ceuted! * % * 





* 1, L. R. 11 Bom., 708. *%* I, L.R., 23 Cal., 962. 
TL. R., 24, Q. B. D., 742. Ther W. R.,, 422. 
yt ar, W. R.,, 422. tf 9, C.L. R., 64. 
§ 24, W. R., 302. §§ 20, W.R., 112. 
| I. L. R., 20 Mad., 326. | I 1. L. R., 18 Bom., 372. 


§ I. L, R., 23 Bom., 406. 
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 %& * * The distinction has been recognized in this Court 
“in the case, for example of Debza Chowdhrazn v. Bimola Soonduree 
« Debta* one of the cases to which | have already referred ; and apply- 
“ing it in this particular instance in the way in which we should infer 
“ from the tenor of his judgment in that case that the late Chief Justice 
“ Sir Richard Couch would have applied it, had the facts then before 
“him been similar to those now betore us, we think that the fraudulent 
“object with which the conveyance here was executed having been 
“carried into effect, the plaintiff ought not to be permitted to suc- 
“ ceed.” 

The same view was taken in Goderdhan Stngh y. Ritu Royt in 
which the learned Judges remarked: ‘“ We think that there is a dis- 
* tinction between those cases in which ‘the fraud was only attempted 
“and those in which it was actually ‘carried into effect, and that, 
‘in the latter class of cases the Court would, by granting relief to the 
“ wrong-doer, be making itself a party to the fraud,’ ‘The latest case_ 
which has been brought to notice is Banku Behary Das v. Raj Kumar 
Das*. of which the full report is not yet available. From the note of 
the case, however, it appears to go no further than the two cases last 


.cited in denying relief when the conveyance has heen successfully 


used to give effect tothe fraudulent purpose for which it was executed. 

‘It is clear, therefore, that while'there is abundant authority for the 
position that, where a fraudulent intention has been successfully car- 
ried out,a party tothe fraud cannot obtain relief py disavowing the 
transactions whereby the fraud was effected, there is also the authority 
of three High Courts for holding that were the fraud though intended 
is not actually carried out relief may be given where no interest of 
third parties is involved. The binding decision of their Lordships of 
the Privy Council in Ram Suran Singh v. Mussumat Pran PearyS 
goes at least to that extent. For in that case, an ineffectual attempt 
was made to carry out the fraud. That is apparently what happened 
in this case. According to Aung Min’s evidence, which has not been 
contradicted on this point, an attempt'was made to set aside the at- 
tachment on the strength of the alleged mortgage, but the attachment 
was not withdrawn until the plaintiff had satisfied the decree. 

I am of opinion therefore that the plaintiff is not debarred from. 
suing to have the mortgage deed declared void and cancelled. And 
although the grant of relief is in the discretion of the Courts, the case 
is not one in which relief should be withheld. To withhold relief would. 
either give rise to further litigation or would enable the respondent 
to profit by a wrong to which he was as much a party as_ the appel-- 
lant. Neither result is desirable. The appeilant is equitably entitled 
to the relief for which she sues and there appears to be no rule of 
law which bars her claim. or 

# ar W.R., 422. % 3 Cal., Weekly Notes, CCXXXIL. 
TLL, R,, 23 Cal., 962. 3 (3M. 1 A, §5:. 
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The deerce of the lower Appcllate Court is set aside and that of Ma ME 
the Court of Virst Instance restored with costs against the respond- Mes 
ent in Courts. Mause Six. 
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Before G. D. Burgess, Esq. €.8.1. 
; | §MAUNG PK GYI, 
MAUNG CHA 2. {MAUNG PYO. 


Specific Relief Act, 42—Declaratory decree of title lo ownership of land refused 
where break in possesston for about twenty years before the annexation of the 
COunITY. 

Suit for declaratory decree of title to land, section 42, Specific Relief Act. 

The plaintifi’s possession cf the land in suit went back only to some time after 
the annexation of Upper Burma, so that it fell short of the pericd of twelve years, 
as the title by length of possession failed, the plaintiff had to fall back on the title 
of ownership. This title was derived from his father, who was at one time thugyi 
and held the land in dispute, but lost both appointment and property in connection 
with the Myingun rebellion in 1228 BLE. The consequence was that there was a 
break in the plaintifl’s former possession of the land by himself or his predecessor 
in title between the years 1228 and 1247-1248 or some later year, : ¢.e., for the 
space of nearly twenty years, which was fatal to his claim to oblain « declaration 


of title of absolute awnership, 

If is unnecessary to call on the respondents. 

The Court of First Appeal has mistaken the nature of this case, 
and the Court of First Instance has tried it upon a single issue of a 
somewhat too general character. Apparently, however, the true 
question in dispute was perceived and all available evidence has pro- 
bably been produced, 

The appellant plaintiff claims, and on good ground seemingly, to 
be in possession of the land in suit, but be wants a declaratory 
decree asserting his title under section 42 of the Spccific Relief Act, 
because the defendants have divided the land between them and so 
have treated it as their own. The second defendant has been regis- 
tered in the settlement records as the owner of the land, but he is the 
plaintiff's brother-in-law, and the plaintiff alleges that this transaction 
was carried out by arrangement between them, or in other words that 
second defendant is merely the ostensible or dendémz proprietor. 

The plaintiff's possession of the land goes back to some time after 
the annexation of Upper Burma, the precise year not being quite cer- 
tain, so that it falls shoit of the period of twelve years which would’ 
doubtless settle all rival claims. 

As the title by length of possession fails, the plaintiff has to fall 
back on the title of ownership, This title is derived from his father 
Shwe Hmat, who was at one time thugyi and held the Jand in dispute, 
but lost both appointment and property in convection with the Myin- 
gun rebellion in 1228 B.E. The consequence of this was that there is 
break in the plaintiff’s former possession of the land, by himself or his- 
predecessor in title between the years 1228 and 1247-1248, or some 
later years, that is for the space of nearly twenty years at least. 

This occurred, of course, long before the Limitation Act, which the 
Lower Appellate Court has applied to the case, came into force ir 
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this country, bul at the same time the fact remains that for a period 
of some twenty ycars the plaintiff was cut of the possession of the land 
which was held by others with adverse interests, and this long break 
in posscssion is fatal to the plaintiff’s claim to obtain a declaration of 
title of the kind he wants, namely,a title of absolute established 
ownership, 

‘The decree dismissing his suit must therefore be sustained, though 
not on the precise grounds set cut inthe judgment of the Court of 
First Appeal, and this second appeal must be dismissed with costs. 
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Before H. Thirkell White, Isq., C41.2. 
MA EIN MIN 7 MAUNG TUN THA asp MAUNG LU HLA. 
Mr. C. G. S. Pillay—~for the appellant., { Mz. Ba Ohn-—for the respondents. 
Deeree cannot be given ‘on unstamped docrment not produced, even though tts pro~ 
duction in evidence is not necessary. : 


The appellant sued to redeem two plots of land- held under mortgage by the 
respondent Tun Tha. The mortgage-deed on which the plaintiff relied “ was 
unstamped. The first defendant, in whose possession it is, was nat called upon te 
produce it. 

Held,—that although, on the defendant’s admission, it was not necessary for the 
plaintiff to put in evidence the deed of mortgage, a Court cannot give a decree on 
an unstamped document not produced. 

References --— 
, Upper Burma Rulings, 1897—-1901, page 365. 
2, ———- —_———,, page 379. 
2, Upper Burma Rulings, :897—r1g01, page 391. 
Messrs. Amir Ali and Woodrolfe’s Law of Evidence, page 413. 
21, W.R., 1. 
LL. R., 18 Bom., 360. a 

THE appellant, Ma Ein Min, sued to redeem twve plots of land 
called sezkgale and /éthitgyt, held under mortgage by the respondent 
Tun Tha. 

It was admitted on both sides that the lands in suit were mortgaged 
by Lu Hla or his father Maung Hmaw to ‘Tun Tha for Rs. r00; that 
in 1225 B.E. Lu Hla took a second advance of Rs. 100, when a fresh 
deed was drawn up and Ma Ein Min’s name was entered asa mortgagor, 
and that there is a further charge of Rs. 56 on the land recently created 
by Lu Hla. All these points are common ground to the parties and 
there is no dispute about them, There is on the ownship Judge’s 
record a distinct admission by the second defendant, Lu Hla, that the 
plaintiff was entered as one of the mortgagors in 1255 B.E. None of 
the mortgage deeds mentioned has been produced. 

It isin evidence that the mortgage of 1255 B.E., on which the 
plaintiff-appellant relied, was recorded ona parabazk. It is clear, 
therefore, that it was unstamped, and there is no suggestion to the 
contrary, The first defendant, in whose possession it probably is, 
was not called upon to produce it. Apparently the appellant-plaintiff” 
did not wish to put it in evidence. The learned Additional ' Judge 
has rightly held that, in these circumstances, secondary evidence of 
the mortgage-deed was inadmissible. This isin accordance with 
the view taken by this Court inthe recent case of Ma Ein Uv. 
Aung Hmwe,* in which, on the authority of alate decision by their 
Lordships of the Privy Council, it was held that secondary evidence 
ofan unstdmped document which has not been produced is inadmis- 


* Page 365. 
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sible. It is further to be remarked that, in this case, secondary 4), giy Miw 
evidence could have been tendered only under clause (a) of section ae ; 
65 of the Evidence Act read with section 66. It has been suggested Mavia Tux Tes. 
that the second proviso of section 66 applies, and that the first defend- 

sant must have known that he would be required to produce the mort- 

gage deed. The answer to this is that the defendant, asa mattet of 

fact, never was required to produce the deed. ‘If, at the hearing, the 

defendant had-been required to produce it and had declined to do so, 

possibly the want of notice might have been held to be covered by this 

proviso. But it is absurd to think that secondary evidence of a decu- 
. ment can-be received. under section 65, clause (a), of the Evidence Act 

when the person tendering it has never called for the original. In 
‘any case, therefore, secondary evidence of the mortgage deed could 

not be admissible. It is to be regretted that the Township Judge’did 

not rule to: this effect. : 

But it is urged that the production, of the deed was not necessary, 
as the existence of the mortgage and the contents of the deed were 
not in issue. There was no dispute as to the terms of the mortgage or 
as to the fact of the entry of the plaintiff’s name as one of the mort- 

gagors. Keference has been made to the recent case of Maung Kat 
v. Maung So* in which it was held that a document admitted by the 
opposite party need not be proved. Were this merely a question of 

_ the proper interpretation of the law of evidence, I confess that | should 
be unable to distinguish the present cas: from the case last cited. 
The Court has to try the matters in issue between the parties and not 

‘matters on which they are agreed. As there was no dispute as to the 
existence or terms of the mortgage deed on which the plaintiff relied, 
YT think that she was not bound to put it in evidence. 

But this is not the only point for consideration. Section 35 of the 
Stamp Act, 1899, declares that no instrement chargeable with duty 
shall be “acted upon.” The note on this point in. Messrs. Amir Ali 
and Woodroffe’s work + to which the Additional Judge has referred, 
is as follows :— 

“The Stamp Act declares not only that a document not duly stamped shall not be 
admitted in evidence, but also that it shall|not be acted upon. Therefore, an admis- 
sion of the contents of such a document rendering it unnecessary for the party to put 
it in evidence does not avail the party, the document being itself inadmissible in 
evidence from want ofa stamp, A document is “ acted upon” (within the meaning 
of the Stamp Act) where a decree is passed on it, whether proved or admitted, and 
owing tothe language of the Act the Court cannot give effect to it in either 
case. 

These remarks are based upon the following rulings. In Aukur 
Chinder Roy Chowdhry v. Madhub Chunder Ghose,{t Six Richard 
Couch, C. $., observed :-— 

“But it was contended before us that in the defendant’s written statement and 
deposition there was such an admission of the contract as made it unnecessary for 
the plaintiff to put the writing in evidence. Now, undoubtedly, there have been 


= ne * Page 379. 
t Law of Evidence, page 413. | tar W. R41 
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decisions in the English Courts under the Stamp Act which would support this con- 
tention, but it isdoubtful whether the words of section 18 of Act NVUI of 1869 
are not so stringent as to prevent that. [n that scetion there are words prohihil- 
ing not only the instrument being received in evidence, but its being acted upon in 
any Court. When it appears that the instrument is not stamped, although it may 
not be necessary to put it in evidence, these words may prevent a Court.giving any 
effect to it.” 

In Chenbasap v.Lakshnan Ramchandra,® Sic Charles Sargent, C. 
F. after remarking that the point stated in the above extract was not 
decided, as the decision was based on other grounds, proceeded to 
say-—— 

“It being necessary in the case to decide on the effect of the Stamp Act, it 
appears tous thatthe fund? is ‘acted upon” where a decrce is passed on it, 
whether proved or admitted, and that, owing to the language of the Slamp Act, the 
Court cannot give effect to it in cithez case,” 

There appear to be no laterrulings onthe point. Nocause has been 
shown why the interpretation of the Stamp Act enunciated by the High 
Court at Bombay should not be adopted. IL ts difficult to see what 
other view could reasonably be taken. Although, therefore, on the 
defendant’s admissions it was nol necessary for the plaintiff to put 
in evidence the deecl of mortgage, the Courts are precluded from giving 
a decree on that document which was admitted to be unstamped. On 
this ground the plaintiff's suit must fail. Ifshe hada good cause of 
action on the mortgage deed, the tortuous course adopted by her or her 
Advocate of keeping the unstamped deci out of Court is cesponsible for 
her failure. 

In this view, itis not necessary for me to decide whether the plaintifl 
received part of the mortgage-money. 

I am also satisfied that the case is not one in which independent 
evidence of the mortgage can be given on the principle stated in. 
Lwing vy. White.+ 

The appeal must thercfore be dismissed with costs. 


— 





coal (a ae R. 18 Bombay, 369. 
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Before H. Thirkell White, Esq. C1. 
Mi PO v MA THE ON 
Mr. €. GS. Pillay—for appellant. [+ Mr. %. €. Chatéerjee—tor respondent. 


Stamps, 34 (3 —Document not stamped admitted in evidence by Court of First 
Lnsiance cannot be excluded by the Appellate Court, 


The defendant, who was the respondent in the Lower Appellate Court relied on | 


adeed of sale which was admitted in evidence inthe Cuurt of First Instance 
although not stamped. 


The Lower Appellate Ceurt held that the third proviso to section 34 * of the 
Stamp Act meant that only when a Judge had considered a document and deter- 
rained that it was sufliciently stamped, or that it was net liable to stamp-duty, and 
had recorded an ardcy to that effect, then the order should nat be called in question 
in the Appellate Court. 


Held,—in second appeal, that when a Court of First Instance has admitted in 
evidence a document, the Appellate Court cannot question its admissibility on the 
gcound that it is not stamped. 


Refercnees.— 
2, U. 18. 18., 1892-96, pave 633. 
1. &, R., 13 Bom. 4:9. 
————15 Baom., 737. 

3 Cal., 787. 

———-$§ Mad., 564. 

it, W. R,, 521. 

16, W. R.. 6. 


Tue Lower Appellate Court has decided the appeal on a prelimi- 
nary point. The defendant, who wasthe respondent in the Lower 
Appellate Court, relied on a deed of sale which was admitted in evi- 
dence in the Court of First Instance although it was not stamped. 
The view taken by the Additional District Judge is as follows :— 

“The third proviso of section 34,* Stamp Act, says that when once a document 
has been admitted in evidence, it shall not be called in question ai any stage of 
the same suit on the ground that it was insnfficiently stamped. ; 

“Tt would look therefore as if the fact that the document was unstamped could 
not be a groundof appeal. But I think that it isclear from other sections of the 
Stamp Act that this is not what is meant. What the proviso means is, I think, 
this, namely, that when a Judge has considered a document and determined that 
it is sufficiently stamped or that it is not liable to stamp-duty, and has recorded an 
order to that effect, then the document shail not be called in question, &e: This 
is plain, 1 think, from section 50.” ; 

It is to be regretted that the learned Judge did not refer to the 
rulings of the several High Courts on the question. The case of 
Pyan Nyav. Tha Zant isa direct authority for the literal thter- 
pretation of the third proviso of section 34 * of the Stamp Act. {n that 








* [Section 36, Indian Stamp Act, 1899}. 
72, U.B.R., 1892—96, page 633. 
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case it does not appear from the judgment of the Lower Appellate 
Court that there was any formal order of adjudication as to the suffi- 
ciency of the stamp. But the proviso was held to apply. In the 
case of Devachand v. Hirachand Kamaraj* the matter was very fully 
discussed and the authorities concurred in the judgment of Mr. Jus- 


. tice Parsons, which was affirmed on appeal by a Full Bench. The 


precise point taken by the Additional District Judge did not arise 
in that case. But the learned Judge cited with approval the dictum of 
the Madras High Court in the reference reported in 1. L. R., 8 Mad. 
564, that where an instrument has been admitted in evidence, and 
judgment delivered, its admission can only be called in question in 
a proceeding under section 50.t He also held that each of the pro- 
visos of section 34¢ should be read separately, and that, if the first 
and second provisos wete omitted and the section then read, the 
law as to the power of questioning the admission of a document would 
be the same as itis with those provisos remaining as they are. The 
judgment, therefore, contains clear authority for the principle stated 
in the circular of this Court above quoted. 


The latter case of Shiddapa v. /rava § is in most respects similar 
io the present case. It appears from the arguments that the point as 
to the sufficiency of the stamp was not in any way raised in the first 
Court. The document was there admitted in evidence, and the Jud&e 
allowed the claim based on it. Bat the High Court held that the 
Subordinate Judge having admitted the docoment in evidence, the 
Court of Appeal ‘could not question its admissibility. This view had 
also been held by the High Court at Calcutta in Khoob Lall v, fungle 
Stagh.¥ 

It has been suggested that these cases are not precisely analogous 
to the present case, as they refer to documents insufficiently stamped ; 
not to documents not stamped at all. Ido not think that this affects 
the question, and it is not the point taken by the Lower Appellate 
Court. In the case of Currze v. Chatty] an unstamped document was 
in question and the decision was in accordance with the later rulings 
cited above. The same view, in respect of an unstamped document 
admitted in evidence, was taken in Lxayetoollah v. Shaikh 
Meajan.** 

In the Stamp Act, 1899, which is not yet in force, but which may 
properly be cited, the third proviso of section 34 of the Act of 1879 
has been enacted as a separate section (36). This gives support to 
the view enunciated by Mr. Justice Parsons in Devachand vy. Hira- 
chand Kamaraj above cited. 





1. L.R., 18 Bom, 737. 
re) R 3 Cal., 787. 
1 W. 


R., 521. 


* 71. R., 13 Bom., 449. § 

+ [Section 61, Indian Stamp Act, 1899]. | 

t [Section 36, Indian Stamp Act, Z899)., || x 
W. R.; oF 
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The ordinary rule of interpretation is that an enactment is to be 
construed according to its plain meaning where there is no ambiguity 
and no sufficient reason for supposing any other meaning to have been 
intendcd by the Legislature. In the present case the wording of the 
‘proviso is plain, and there is no sufficient reason for reading into it 
the addition suggested by the Lower Appellate Court. The literal 
interpretation of the proviso is in accordance with the authorities 
already cited. 

I am therefore of opinion that the Lower Appellate Court has 
wrongly decided the appeal! ona preliminary point and that the ap- 
peal must be remanded for decision on its merits. 

The decree of the Lower Appellate Court isreversed and the ap- 
peal is remanded accordingly, The costs of this appeal will follow 
the final result. 
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Before G. D. Burgess, Esp. Si. 


1. MAUNG PON, ‘ t. MAUNG SAN. 
» MA MYAING, ; 2 MA MIN BAW. 
Mr, 1, N. Hivjee—for appellant, | Mr. C. G.S. Pillay--for respondent. 
Succession Certificate Act, 7—-Granét of jotnt certificate. 

Under the special circumstances of the case the grant of a joint certificate to the 
contending parties was not interfered with, but the opinion was indicated that 
there ought to have been a definite determination between the rival claims, 

References— 
HL. R. ri All, ro5 7] 
tO AIL, a4 
ir Bom., 179 $ referred to, 
——— 15 Bom., 684 | 
——————- 16 Mad, 407 J 
Fudgment of District Couri. 

Yue Court having proceeded to enquire into the application ina summary man- 
ner orders that as the property for which a certificate is sought is letted-pwa and 
is admittedly to be divided equally between the applicants as heirs of Ma Nyo and 
the contentioners as heirs of Maung Shwe Ka, a certificate cannot be given to the 
former alone. The Advocates on both sides agreeing, I order that a certificate 
issue to Maung San, Ma Min Baw, Maung Pon, and Ma Myaing jointly and 
severally on behalf of the property of Ma Nyo and Maung Shwe Ka, as per 
schedule ? Security will be furnished by the certificate holders under section 
9 (1) of the Succession Certificate Act, the security to be either personal, namely, 
that of the four certificate helders and other sureties, or property. The usual bond 
to be entered into by the certificate holders, who will be jointly and severally res- 
ponsible, 

Each party lo bear its own costs, 


Ground of Appeal. 


x. That the order of the District Court passed in Civil Miscellaneous No, 1 of 
1897 granting a joint certificate to applicants end respondents was illegal for the 
foll. wing among other reasons :-— 


Because such order is contrary to the provisions of section 7 of Act VII of 1889, 
under which a joint certificate could not be granted. 7 
2. That petitioners pray that this application for revision be admitted, the records 
of the case be sent for and perused, the order of the Lower Court set aside, and 
that such order be passed as to this Honourable Court may seem fit. : 


. Fudgment in Appeal, 


‘THIS application has been filed as a revision, but no reason appears 
why it should not have been filed as an appeal under section 19 of the 
Succession Certificate Act, and it will now have tobe entered and 
treated as an appeal, which makes no difference as regards Court-fees, 

The course taken by the District Court in granting a joint certificate 
does not appear to be aconvenient one, and I much doubt whether it 
is in strict accordance with the intention, at least, of the Act. The 
tulings of the High Courts in India * are against such a proceeding 


*LL.R., 5 Alb, 195. #1. LR. 15 Bom., 684, 
*I,L.R., 11 Bom, 179. *ILL.R. 16 All, az, 


Cioil Appeal 

No, ioe of 
1897. 
March 
igth. 
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and the cases quoted below have been cited as authorities by the 
learned Advocate for appellants. 

But ina more recent case the High Court of Madras * declined ta 
interfere under special circumstances where a joint certificate had 
been granted, andI think I may take the same course in this case 
though [ should not be disposed to make a precedent of it.— 

In this instance the Advocates of the parties were consenting par- 
ties to the grant of a joint certificate and the District Court pre- 
sumably was satisfied that they had their clients’ authority to agree, 
but the principal justification for the order consists in the fact that 
both coniending sides had an equal interest in the estate, being each 
entitled to a half share, so that no doubt it would be difficult to say 
that the claim of one was superior to that of the other, while at the 
same time it was advisable to provide some means for collecting the: 
outstanding debts of the inheritance. 

Under the circumstances the appeal will be dismissed with costs. 





*(.L.R., 1g Mad., $97. 
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Before G. D. Burgess, Esq. 68.1. 
MAUNG GYI v. MAUNG PO TO. 
Mr, 4. N. Airjee—for respondent. 


Tori—-Damages—Injury done by one antmal to another—Proof required— 
Ferocity —-Scienter, 

The plaintiff-appetlant’s mare, while tethered out on the village common, was 
alleged to have been killed by the defendant-respondent’s stallion biting and kick- 
ing it. The Court of First Instance finding on the facts in favour of plaintiffap- 
pellant gave him a decree. In first appeal the Lower Appellate Court reversed 
this decree on the grounds that there was no proof that the stallion was ferocious 
and known as such to the owner. In second appeal, which lies where the original 
decree has been reversed, it was found that the proof that th e defendant-respond- 
ent was the owner of the animal which caused the injury had braken down, so that 
the appeal had to be dismissed. 

No authority, however, having been cited by the Lower Appellate Court for the 
proposition on which its judgment was founded, it was suggested in dismissing the 
sccond appeal that as the principle of law in such cases seems never yet to have 
been authoritatively laid down in this province, it might possibly be that the doc- 
trinc of scienter should not be applied, but that the rule enacted in England incases 
of injury dene by dogs to sheep and cattle should be adopted by the Court as the 
rule of decision in cases of the present kind. The issuecommonly for determination 
would no doubt be mercly the usual general issue as to the existence of negligence 
on the part of the owner of the animal deing damage. 

Refer ence— 
65, L. J. R., O. B., 534. 


Fudgment of Court of First Appeal. 


This is an appeal from the decree of the Township Judge of Amarapura award~- 
ing Rs. 80 and costs to the owner of a mare (the plaintiff) against the owner of 
a stallion (the defendant) which is said to have killed it by biting and kicking it’ 
while tethered out in the village common. ‘The defence was a denial of the injury 
as having been caused by the cefendant’s pony, which detendant declares he had in 
his stable at the time, and also a denial of the value Of the pony. 

There can be little doubt the defence is false and vexatious, and that the Town- 
ship Court was quite correct on its findings on question of fact. 

In this Court the learned Advocate for the appellant does not care to dispute the 
value, and admits for purposes of the case that the mare may have been killed 
under the circumstances alleged in the plaint, but he bases his appeal on the legal 
question of liability, though in the petition of appeal he does raise the point of proof 
of the injury being cause as stated and relies on the fact also, The whole case 
is based on the question he argucs— 

(1) that the animal was ferocious, and 
(2) known as sich to the owner ; 
ie these two points must be proved to sustain an action for damages for injury 
one. 

The learned Advocate for the appellant is right and the appeal must be decreed. 
But the defence in the fownship Court was false and vexatious, and the same facts 
are also relied on in appeal, though the Advocate argues mainly on the points of 
law and I am not disposed to allow plaintiff his costs either in this Court or the 
Court of the Township Judge. 

Decree. 

Decree of the Township Court reversed, The parties, however, will each bear 

their own costs in both Courts. 


Fudgment tr Second Appeal, 
This second appeal was admitted on the point of law, but in the 
argument of the case the respondent’s learned Advocate has indig 
37 
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cated that the Courts below have accepted very unsatisfactory evidence 
of fact. The evidence has been read over, and it is found that this 
contention is a perfectly sound one. 

There was a single eye-witness {o the alleged attack of the re- 
spondent’s stallion on the appellant’s mare and his statement that he 
quietly stood by and saw the harm done without interfering to pre- 
vent it was in itself far from probable; but when it appears that al- 
though he says he went back to the village and told the appellant at 
once, this witness was not produced to the police sergeant who came 
to enquire into the affair, and that no eye-witness whitcver was then 
forthcoming, the testimony of this man becomes utterly valueless. 
It is surprising that the Court of First Appeal should have passed over 
this fatal objection to the correctness of the findings of fact come to 
by the Court of First Instance. 

In consequence of the untrustworthiness of the evidence it is use- 
less to proceed further with the case. 

It may be pointed out, nowever, that no authority has been cited for 
the proposition in the Lower Appellate Court’s judgment that it was 
essential to prove that the animal causing the injury was ferocious 
and was known by the owner to be such. This view of the law is 
probably taken from English cases on the law of tort, and it may bea 
correct view of English law. But it does not follow necessarily that 
itis a correct view of the law which ought to be applied in India, 
or at least in this part of India, where the matter is, | believe, so far 
res tntegra, Even in England, though the law may be as stated 


’ above, it seems that the judicial tribunals are not disposed to be 


content with its present condition. In a recent case, Osbor#t v. 
Chocqueel, * the Lord Chief Justice said :— 

“ {think the law upon this question is unsatisfactory. It would be better if a 
man were responsible for what his dog does. The law has so dealt with a par- 
ticular class of case, for ifa dog injuresshcep or cattle the owner is, by Act of Par- 
liament, liable. Some years ago there was an attempt to abolish the doctrine of 
scienter, but it failed. I am not, however, concerned in discussing what the lay 
ought to be, but in saying what it is.” 

In a country like this, where there is no positive enactment on the 
subject and no authoritative ruling on the point which must be hel< 
necessarily to be binding, itis a question for consideration whethe 
the principle which has been introduced into England by legislatior 
in respect to sheep and cattle should not be adopted by the Courts a: 
the rule of decision in cases of the present kind. 

The issue generally would no doubt be the usual issue as to the 
existence of negligence on the part of the owner of the animal doing 
damage. ; 

Owing to the breakdown of the proof of the facts necessary to 
establish the claim in this case, this second appeal must be dismissed 
with costs, 





* 65, L. J. RQ. B., 534. 
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Before G. D. Burgess, Esq, C.8.1. 
MAUNG SAW v. MAUNG KYAW. 
Mr, C. G. S. Pillay—for appellant, 
Tort-—Damages—Injury done by one animal to another-—Proof vequired—Fe- 
vocity — Negligence. 
Suit for Rs. 70, the value of a buffalo. 


A buffalo belonging to the plaintiff was gored to death in the cattle pastures by 
one alleged to belong to the defendant, 

The carcass was made over to the defendant and sold, an apparently recognized 
way of fixing responsibility, and the Court of Virst Instance decreed the plaintift’s 
claim for the value of the animal. 

On appeal the Lower Appellate Court pasaed the following judgment :— 

“« The appeal is rather long-worded, prolix, and irrelevant, and the actual point 
of the case is missed by both sides, 

“ The judgment in appeal No. 27 would suit here. 


“ In all cases of injuries to animals the dangerous nature of the animal and want 
of due care on the part of the owner is the cause of action. Here there is no case 
founded on these points, The judgment of the Yownship Court cannot stand 


but it is reversed for no grounds shown by the appellant.” 


On second appeal to the High Court the decree of Lower Appellate Court was 
set aside and the case was remitted for a re-hearing of the first appeal as the case 
had been disposed of summarily without drawing the necessary issues and giving 
the parties an opportunity of bringing forward evidence, authority, or argument 
concerning them. 

The following were indicated as among the principal points upon which enquiry 
and findings were lake needed in order to determine the questions of the defend- 
ant’s asserted negligence and responsibility for its consequences :— 


(1) Was the place where the grazing occurred a place in which the partie* 
had a common right of grazing ? 

(2) Was the defendant’s buffalo which (as alleged ) did the mischief a bull, 
and wasit properly and according to recognized custom allowed to 
graze with the:cattle of other people in such place ; or ought it to have 
been kept tethered, as apparently it was at first ? 

43) Was there any special reason, such as a ferocious or quarrelsome dis- 
position, or the particular season of the year, or such like, why the 
animal in question should not have been left at liberty to graze un- 
tethered? 

(4) Did the custom of the country and of cattle-keepers, or the circum- 
stances of the case, require either party or both to take the precaution 
of having a herd in charge of their buffaloes, and was such precaution 
wrongly neglected in either instance ? If so, what was the effect of 
such neglect P 

(5) Is there any rule of Jaw, or custom of the country having the effect of 
jaw, which makes the owner of an animal doing injury to another 
liable only in case the animal causing the mischief is dangerous to his 
knowledge? 


Reference— 
2 U. B. R,, 1897—1901, page 565. 
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THE Lower Appellate Court has summarily disposed of this case by 
laying down a cut-and-dry cule of law as if it were taken froma 
Code, without giving any authority for such rule and without raising 
any issue concerning its correctness and applicability to be properly 
tried in the usual way. 

{n Civil Appeal No. 162 of 1896, Maung Gyi v. Maung Po To, * from 
a decree of the same Court I have already pointed out that the rule 
in question is by no means certain as principle which must be fol- 
lowed by the Courts. 

But whatever the correct rule may be, it is clear that the parties 
should have a proper opportunity of showing by authority and argu- 
ment what the law they contend to be applicable to the facts really is. 

In the next place, the Court below proceeded on the assumption 
that the facts were against the plaintiff-appellant, which was obvious- 
ly a wrong assumption to make when the plaintiff had been given no 
opportunity at the trial of producing any evidence whatever on the 
subject, no issue having been raised on the point, 

The only doubt felt by me now is whether the case was not con- 
ducted on such lines as to amount to an acknowledgment of liability 
by the defendant, provided the fact of the goring of the plaintiff's 
buffalo by his buffalo were established, but it is difficult to tell how 
much is taken for granted by Burmans engaged in litigation and how 
much is left unnoticed from sheer ignorance of its relevancy and im- 
portance. 

What the plaintiff was required to make out in the suit was the 
fact of the loss of his buffalo through its being gored by the buffalo 
of the defendant and the legal responsibility of the defendant for.the 
act of his animal if the fact were proved. 

As to the fact in issue there was evidence enough on the record 
for a finding by the Lower Appellate Court. 

As to the second question, there are some slight materials to: 
assist in a decision, but they are defective, and opportunity is re- 
quired for a production of more. 

The point broadly put is whether, supposing the facts to be found 
as laid by the plaint, there was negligence on the part of defendant 
rendering him liable to make compensation for the loss sustained, and 
this question resolves itself into several others as to which enquiry is 
necessary. 

These questions are of the following nature: 

Was the place where the goring occurred a place in which the- 
parties had a common right of grazing ? 

Was the defendant’s buffalo which (as alleged} did the mis- 
chief a bull, and was it properly and according to recogniz- 
ed custom allowed to graze with the cattle of other people 
in such place, or ought it to have been kept tethered, as 
apparently it was at first? 





* Page 565. 
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Was there any special reason, such as a ferocious or quarrel- 
some disposition, or the particular season of the year, or 
such like, why the animal in question should not have 
been left at liberty to graze untethered ? 

A warning against letting the beast loose is said to have been 

addressed to the buffalo-herd. 

Did the customs of the country and of cattle-keepers, or the 
circumstances of the case require either party or both to 
take the precaution of having a herd in charge of thei 
buffaloes, and was such precaution wrongly neglectec 
in either instance? If so, what was the effect of such 
neglect? 

Is there any rule of law, or custom of the country having the 
effect of law, which makes the owner of an animal doing 
injury to another liable only in case the animal causing 
the mischief is dangerous to his knowledge? 

These seem to be the principal points upon which the need for en- 
quiry is indicated, but there may be others, and, if so, they should be 
investigated. 

The decree of the Lower Appellate Court is set aside on the pre- 
liminary point explained above, and the case is remitted for a re- 
hearing of the first appeal on the merits as set forth in the foregoing 
observations. 

Costs to follow the final result. 
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Before H. Thirkell White, Esq., C.1.£. 
MAUNG KYAW DUN wv. MA KYIN axyp NARAYANAN CHETTY. 


Mr. C. G. S, Pillay—for appellant. | Mr. A. N. /liryee—for respondents, 


Damage done by animal—Proof of negligence on part of owner required. 

The plaintiff-appellant sued to recover damages on account of the death of his 
elephant, which died from the effect of wounds inflicted by the respondents’ 
elephant. 

Held—That it was for the plaintifi to prove that the damage done to his ele-. 
phant was caused or rendered possible by the defendant’s negligence, 

References — 
2 Upper Burma Rulings, 1897—1901, page 565. 
2 Upper Burma Rulings, 1897—1901, page 567. 
Collett on Torts, 7th Edition, page too. 
Pollock on Torts, 3rd Edition, page 442. 
Smith’s Leading Cases, roth Edition, Volume I, page 827. 
Mew’s Digest of English Case Law, page 199. 


THE plaintiff-appellant sued to recover damages on account of the 
death of his elephant “ Do,” which died from the effect of wounds 
inflicted by the respondent’s elephant, “ Kya Gyi.” 

The issues which arise in a case of this kind have been stated in 
two cases of this Court. In Maung Gyiv. Po To* it was observed 
that the issue generally would no doubt be the usual issue as to the 
existence of negligence on the part of the owner of the animal doing 
the damage. In Afaung Saw v. Maung Kyaw, ¢ points which arise in 
a case very similar to the present were indicated. There has been 
some argument in this Court on the application of the doctrine of 
setenter. It is said that “any one who keeps a wild animal, as a tiger 
or bear, which escapes and does damage, is liable without any proof 
of notice of the animal’s ferocity ; but where the damage is done by a 
domestic animal, the plaintiff must show that the defendant knew 
the animal was accustomed to do mischief.”{ Again, “a person 
keeping a mischievous animal with knowledge of its propensities is 
bound to keep it secure at his peril. If it escapes and does mischief, 
he is liable: without proof of negligence, neither is proof required that 
he knew the animal to be mischievous, if it is of a notoriously fierce 
or mischievous species.’ § In Smith’s Leading Cases, in the notes on 
Fletcher v. Rylands || it is said: “The law of England recognizes. 
two distinct classes of animals. The first class consists of such animals. 


— 








*® Page 565. 

Tt Page 567. : 
t Collett on Torts, 7th Edition, page roo. 

§ Pollock on Torts, 3rd Edition, page 442. 
fl roth Edition, Volume I, page 827. 
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as sheep, horses, oxen, and dogs, which the law assumes not to be of 
a dangerous nature, and a person who keeps an animal of this class 
is not liable for any damage it may do, when not trespassing, unless 
he knew that it was in fact dangerous. The other class consists of 
animals which have not been shown by experience to be harmless by 
nature; and one who keeps- animals of this class must prevent them 
from doing injury under any circumstances, unless the person to whom 
it is done brings it on himself.” In the English case on which these 
remarks are based (fildurn v. People’s Palace Company) it was held 
that an elephant ‘did not belong to a class which, according to the ex- 
perience of mankind, is not dangerous to man, and therefore the 
owner kept such an animal at his own risk, and his liability for damage 
done by it was not affected by his ignorance of its dangerous charac- 
ter, e 

I understand the remarks of my learned predecessor in Maung Gyt 
v. Po Tot above cited to go no further than to suggest that a man should 
be liable for injury caused by his animal, whether tame or wild, if it 
is proved that the injury was due to the owner's negligence. In that 
view, it would not be necessary to draw a distinction between wild 
and domestic animals. The point for decision would be whether the 
owner was guilty of negligence or whether he used such care as in 
the circumstances of the case was reasonable and ordinarily sufficient. 
The amount of care required would vary according to the class of the 
animal and according to its known disposition. It could not, J think, 
be laid down in this country that a man is liable for any damage done 
by his elephant without any proof of negligence or that he knew it to 
be of a vicious disposition. In view of the manner in, and extent to, 
which elephants are employed in this country such a proposition would 
be manifestly unjust. 

In the present case, therefore, I think it was for the plaintiff to 
prove that the damage done to his elephant was caused, or rendered 
possible, by the defendant’s negligence. In considering the question 
of negligence, the defendant's knowledge or want of knowledge that 
her elephant was of a vicious disposition would be an important point. 
In a suit of this kind, where an animal like an elephant is concerned, 
I think the burden of proving negligence is in the first place on the 
plaintiff who avers it. It might be otherwise if injury by a tiger or 
bear were concerned. ° 

I agree with the Lower Courts in thinking that it is not proved 
that the defendant knew that the elephant “ Kya Gyi” was of a vicious 
disposition. It was therefore not incumbent on her to take more than 
ordinary precautions with him, It does not seem to be shown that 
ordinary precautions were neglected. It is alleged that “ Kya Gyi” 
twice gored the deceased elephant “Do,” and the mahout called by 
the plaintiff declares that he had neither bell nor fetters, On the 





* x Mew’s Digest of English Case Law, page 199. 
ft Page 565. 
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other hand, as pointed out in the judgment of the Court of First 
Instance, the plaintiff himself admitted that “Kya Gyi” had a bell 
‘and fetters on the second occasion. It is admitted that all the other 
elephants of the defendant had bells and fetters, There is direct 
evidence, at least as good as that for the plaintiff, that “Kya Gyi” 
was properly provided with them, In my opinion it has not been 
proved that there was any negligence on the part of the defendant, 
and any primd facte case made out by the plaintiff has been rebutted, 
I therefore hold that the Lower Courts have rightly decided that the 
defendants are not liable; and I dismiss this appeal with costs. 
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Before G. D. Burgess, Esq.,C. SI. 


MAUNG LAW SAN v. MAUNG KA SIN anv aworuer. 
Mr. C. G, S. illay—for appellant. | Mr. S. C. Dutta—for respondents, 
Transfer of property—Incumbrance Priority—Estoppel. 


Ix Upper Burma, before the extension of the Registration Regulation, a transfer 
of property to be binding upon persons not parties to the transaction must, prob- 
ably, be accompanied with delivery, or change of possession, or made with pub- 
licity, or to the knowledge of the parties sought to be affected by it. 


_ The first defendant-respondent obtained a, money decree against one Maung 
Su and in execution attached Maung Su’s half share in a plantain plantation, 
upon which plaintiff-appellant had taken a lien in writing as security for a debt 
but which remained in Maung Sw’s possession. Thereupon the plaintiff-appel- 
lant intervened and applied to the township Court to have the attachment released 
on the ground that the property in question had already been transferred to him 
by Maung Su under the instrument abovementioned, which in second appeal was 
construed as a simple mortgage. 


The Township Court, while finding in favour of the genuine character of the 
plaintiff-appellant’s claim, refused his application, hulding that possession was 
necessary to give legal effect to the instrument. The property was subsequently 
‘putup tosale in execution of the decree and the second defendant-respondent 
bought it with full knowledge of the mortgage, 


Afteran unsuccessful application for revision, the plaintiff-appellant then 
‘brought a regular suit under section 283 of the Civil Procedure Code against the 
two defendant-respondents the decree-holder and the auction-purchaser, for 
the establishment of his right to the property in dispute, and asked for either the 
property itself or the amount of his debt secured on it, with interest, a sum of Rs. 
192-8-0, The suit was dismissed, as was also plaintiff-appellant’s first appeal, on 
the same ground of want of possession. 


Against the appellate decree the plaintiff-appellant filed this second appeal. 


eld,—first, reversing the decree of the Courts below as erroneous, that plain- 
tiff-appellant was entitled to the benefit of his lien under the instrument on which 
he had sued, but that upon the construction of the instrument as a simple mortgage 
his prayer had not been correctly put, What plaintifl-appellant hada claim to 
was an account and if necessary a sale of the property for the realization of the 
amount found tobe due upon the mortgage-deed; and _plaintiff-appellant was 
accordingly permitted to amend his plaint in conformity with a suit upon a simple 
mortgage, and a decree was granted in the usual form. 


Held,—secondly, that a mortgage executed like this before the introduction of 
Ahe Registration Regulation must, probably, to be binding upon persons who were 
not parties to the transaction, be accompanied with delivery or change of posses 
sion or made with-publicity, or to the knowledge of such persons, Here the first 

defendant-respondent was a party to the proceedings in which the pinta appel- 
‘lant unsuccessfully applied for release of attachment on the ground of his mortgage 
over the property, andthe second defendant-respondent was admittedly the writer 


Civil Appeal 
No. 39 of 
1597. 
Fune 
237d. 


ey 


Maune Law San 


Dv. 
Mavune Ka Sry. 


574 UPPER BURMA RULINGS. [1897— 


Transfer of Property. 








of the plaintiff's mortgage-deed and his name appeared on it as that of the attest- 
ing witness. Therefore, both the first and the sccond defendant-respundents 
were perfectly well aware, atthe time ot the Court sale at which second defendant. . 
respondent bought the property, that the plaintiff-appellant had a claim upon ig 
as mortgagee, and consequently they were, neither of them, in a situation to 
repudiate the plaintiff-appellant’s claim, but were unable to deny its existence and 
their notice of it. 5 

Held,—turther, that the case seemed to be one in which the principle of law 
known as the doctrine of estoppel was applicable as the ratis dectdendt. 

The presumption from possession of property is primd facie ownership, and when 
a stranger sets up a claim to the ownership against persons professing to have 
been led to act upon the strength of that presumption, it would appear that the 
question is whether there has been such conduct with respect to the ostensible 
ownership as to preclude the attempt to establish the existence of a different state 
of things, or whether the circumstances are such as to rebut the usual presumption 
and to show that the persons concerned must have known, or that they had the 
means with the exercise of ordinary prudence of knowing the true position of 
affairs, In such matters the law of justice and equity practically operates by . 
interposing the bar of estoppel for the protection of innocent persons induced by 
the conduct of others to do or forbear what they would not otherwise have done oz 


forborne. 
Cases referred to.— 
14 Bengal Law Reports, 307. 
1. L. R., 3 All, 766. 
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This is a second appeal from a decree in first appeal confirming the Mune Law Sas 
decree of the Court of First Instance dismissing the plaintiff’s suit. ities. Ka Sim 
The Court of First Instance has given the judgment below :— Gale 


“ "The delay in the disposal of the suit was due partly to the press of revenue 
work and partly to my illness from the goth ultimo up to 18th instant. 
“ The circumstances of the case are as follows :— 


“ The plantain garden in dispute was attached in execution of a money decree 
obtained by the first defendant against Maung Su, judgment-debtor, While it 
was under attachment the present plaintiff applied to this Court for removal of 
attachment on the 20th July 6896 on the ground that it had been made over to 
him by Maung Su, in accordance with the two documents, exhibits (qo) and (2) 


which he produced in original in Civil Miscellaneous Suit No. 5 of 1896, which might 
be referred to in connection with the present suit. 

* This Court, however, disallowed his claim as\jhecculd not state that it had been 
made over to him by Maung Su before the attachment was made. The plaintiff 
Maung Law San being dissatisfied with the order of the Court dated the 29th 
July 1896 ‘in Civil Miscellaneous Suit No. 5 of 1896) applied to the Appellate Court 
for revision,of the order. Agreeing with the decision of this Court the Appellate 
Court refused to interfere with it. Under the provisions of section 283, Code of Civil 
Procedure, the plaintiff has now brought a civil regular suit against the de- 
fendants (judgment-creditor and purchaser of the garden at auction sale conducted 
by the order of the Court). 

“Tt has been admitted by the plaintiff in this suit that he never sued the judg- 
ment-debtor Maung Su on mortgage bonds (exhibits cy and 9) and that he conse- 
quently never obtained a mortgage decree against him, and that the garden in 
dispute was never made over to him by Maung Su either befcre or after the 
attachment, ; 

« Tt will therefore be seen that the plaintiff according to his own admission was 
never in possession of the garden at the time of or before the attachment, and that 
consequently he had no right to them in any way. 

“ Though Maung Su, judgment-debtor to Maung Ka Sin, and his first witness 
try to show some interest in the plaintiff’s cause, hé cannot, after all, deny that the 
garden was still in his (Maung Su’s) possession at the time of attachment (vide 
third page of his evidence). 

“ From the evidence of plaintiff's first, second, and third witnesses it isapparently’ 
proved that exhibits (qo) and (a) Were executed by first witness Maung Su in 
favour of the plaintiff, but to me as I have stated above, the mere execution of th® 
document without giving effect to them by delivery of the property gives no titl® 
to the mortgagee so as to enable him to put forsvard his claim as ithas been don® 
in this case. 

* It appears to mein such cases, similar to the present one, the onus of proof of 
title is upon the plaintiff. In this case the plaintiff not only fails to prove that the 
garden was in his possession at the time of attachment, but he himself has admitted’ 
that it had not as yet been made over to him, consequently he had not acquired” 
any title over the garden. Under the circumstances I consider it right that the- 
plaintiff’s claim be dismissed with costs,” 


Order, —Let the suit be dismissed with costs, 
The reasons given in the judgment of the District Court for dis-- 


missing the first appeal are as follows :— 


“ Maung Law San has now brought thissuit to recover the money or garden from. 
Maung Ka Sin and Maung Po Hla, the purchaser of the crop sold in execution.. 


Aiaunc Law San 


a, 
Maune Ka Sin, 
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* Maung Law San cannot possibly have any claim against Maung Ka Sin for 
he is not in possession of the sugarcane crop. 

“ Maung Po Hla is rightfully the possessor of the crop as he purchased under 
orders from the Civil Courts, and as these Courts have already decided that Maung 
Law San was never in possession of the crop, Maung Law San has no grounds on 
which to sue Maung Ka Sin and Maung Fo Hla. ; 

“ The case might have been different if prior to the suit of Maung Ka Sin against 
Maung Su, Maung Law San had taken possession of his share in the crop, but 
his possession was only conditional if Maung Su did not pay him his debt before 
a certain date.” 

Neither Court has referred to any provision of law or quoted any 
authority in support of the view expressed. 

The grounds of second appeal are thatthe judgments of the Lower 
Courts are erroneous, and that as appellant's mortgage was proved, 
and the purchaser (second respondent) bought the property with notice 
of the mortgage at a Court sale, the Lower Courts oughtnot to have 
dismissed plaintiff-appeliant’s suit. 

The transaction between the plaintiff and the judgment-debtor 
Maung Su has been treated asa mortgage, but the instrument wit- 
hessing it is rather peculiarly worded, and some doubt has been felt 
whether it was the intention of the parties to effect a mortgage or a 
sale. The following is the document as translated :— 

“ Whereas Pyatthattaga U Law San and his wife Ma Hmon, residents of 
Zedan quarter, Kyauksé, demanded from Maung Su of Kalagyaung village the 
repayment of a Joan of Rs. 80, namely, Rs. 50 principal and Rs, 30 interest, which 
they (U Law San and his wife Ma Hmon) had advanced to him (Maung Su) on 
.@ promissory note : ; : ; 

« And whereas the said Maung Su not being able to pay the amount, proposes 
that he should execute a fresh bond for the amount of principal and interest, Rs, 80, 
due on the original promissory note, and that- he should repay the amount with 
interest at the rate of 8 annas per Rs. 10 per mensem in this manner, namely, that 
tthe creditor U Law San may sell, as if it were his own property, his (Maung Su’s) 
half share of those plantains, trees, bunches and fruit, which the said creditor and 
he (Maung Su) have worked tegether on the bibabaing land of Ma Bwin in 
Taungbalu Awin, and that the sale-proceeds shall be taken by U Law San in gatis- 
faction of the principal and interest due thereon, the balance after such deduction 
-being left for the benefit of the debtor. The creditors U Law San andthis wife Ma 
Hmon agreeing to this proposal have cancelled the original bond and made a fresh 
one for Rs. 80, being the amount of principal and interest and the parties have 
signed their names below. ” 

Having regard to the facts that no action was taken by plaintiff 
with respect-to the property, but that he and Maung Su rested con- 
‘tent with the execution of the instrument, and that the payment of 
interest was provided for, it must be found that the real object of the 
parties was to provide for the continuance of the old debt upon the 


' -security of Maung Su’s plantain plantation over which, for the purpose, 


he gave the plaintiff a power of sale, and that consequently the char- 


. acter of the transaction was at least of the nature of a simple mort- 


gage. From the evidence it would seem that the plaintiff, who had 
apparently been carrying on plantain-gardening in a sort of partnership 
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with Maung Su, had obtained some of the crop and had been looking Maune Law Sav 
after itto a certain extent, but admittedly there was no transfer of a, 

his portion of the plantation by Maung Su, in whose possession it Maune Ka Siw, 
remained, 

Even if the transaction were a sale, the question concerning the 
effect of possession remaining with the original owner Maung Su 
would still arise. 

It does not appear whence the Lower Courts derived the notion 
that possession was necessary to give leval effect to the instrument 
upon which the plaintift relies. 

There is certainly no provision of positive law on the subject. 

In the greater part of Indiathere is the Statutory law of the Transfer 

of Property Act. But that Act is not in force in Upper Burma, and 
though the principles which it contains are commonly taken as guides, 
its provisions are of course not binding where they impose restric- 
tions upon liberty of contract or require compliance with positive 
rules. : 
Under section 54 of the Transfer of Property Acta transfer of 
tangible immoveable property by sale of a value of less than Rs. 100 
must be made either by a registered instrument or by delivery of the 
property, and by the former made only when the value is more. 

By section 59 when the principal money secured is Rs. 100 or up 
wards, a mortgage can be effected only by a registered instrument 
signed by the mortgagor and attested by at least two witnesses, 
When the mortgage-money is less, a similar instrument is required, 
except that it need not be registered, or delivery of the property. 
- In the case of a simple mortgage there can be no delivery, so that only 
one way Of effecting it is left. 

The Registration Regulation is sow in force throughout Upper 
Burma generally, but at the date of the mortgage-bond this was not so 
and registration could not have been effected. But anyhow, clause 
(3) of section 1 of the Act prohibits the extension.of sections 54 and 
59 to any district or tract of country excluded from the operation of 
the Indian Registration Act, 1877, so that even ifthe Transfer of 
Property Act were in force, those sections could not apply till the 
Registration Act was brought into force too, 

In the absence of any enactment for the time being in force the 
Courts have to act according tc justice, equity, and yood conscience 
as provided in sub-section (2), section 4, of the Civil Courts Regulation. 

Neither the Buddhist law, nor any other law, is applicable under 
sub-section (7) because the question for decision is not regarding 
succession, inheritance, marriage or caste, or any religious usage or 
institution. 

The learned Advocate for respondents has referred to Manugyé- 
Dhammathat VIII,2 (page 231, third edition), where are mentioned 
‘lands the possession of which has been obtained by purchase,” but 
the word translated by “ possession ’’ isin the original “ &§ patng,” 


Maure Law San 
Us 
Maunre Ka SIN. 
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which means ‘ to own,” so that ‘this quotation is not relevant. It 


might be possible, of course, that under Buddhist law possession is an 
essential condition to the validity of a transfer of immoveable property 
and that this condition had become so universally recognized as to 
constitute an implied term in all transactions. But this state of things 
is not suggested by anything in the proceedings, and from the names 
of two at least of the parties it seems doubtful whether they are Bud- 
dhists. Any way, however, this country has now been for upwards 
of ten years under British administration, and the form of the mort- 
gage is to be referred rather to English than to Burman influence. 
The form of mortgage in almost universal use among the people of 
the country is the usufructuary, which has little in common with the 
instrument under discussion, and which involves the transfer of pos- 
session to the mortgagee. 

It is therefore unnecessary to enquire further what Buddhist law has 
to say in the matter, and this circumstance alone makes a distinction 
between such a case as the present and the Indian cases to which 
reference has been made in the course of the argument by the learned 
Advocate for appellant or by the Court. ; 

In those cases-the influence of Hindu law is a prominent feature, 
particularly in the Bombay reports. In Calcutta and Madras the High 
Courts held that possession was not absolutely requisite to the valid- 
ity of a transfer of property, but for a long time the Bombay High 
Court took an opposite view. In one of the Bombay cases, Lahsh- 
mandas Sarupchand v. Dasrat,* it is stated :— 

“ Jtis true that our Bombay reports, from their commencement, contain cases 


from which, taken in the aggregate, it may safely be laiddownas 4 general, but not 
an invariable, rule that possession in the grantee or assignee is deemed essential 


‘amongst the Hindus and Mahomedans to the complete transfer of immoveable 


property, either by gift, sale, or mortgage ” 

In the case of Sobharchand Gulabchand y. Bhaichand,t it was said, 
with reference to the former case, that “ the main ground of the 
“ general rule as to the necessity of possession is that it is notice to 


al} subsequent intending mortgagees or purchasers of the title of the 


“« party in possession.” 

There were cerlain exceptions, however, to the general rule. One 
of these was the san-mortgage of Gujerat, in which, by local custom, 
possession was dispensed with. Another was, “ cases in which the 


‘ subsequent mortgage or purchaser became such with actual notice 


« of the earlier mortgagee or sale without possession.” 

The latter exception brings us to the English law on the subject of 
notice. I need not go through the Indian cases. Many of them will 
be mentioned in the list in the head-note to this case. 

Neither in them nor in the English cases have I come across any 


‘broad general statement ofthe principle of law which seems to lie at 


‘the root of the matter, and I must endeavour to set it out to the best 


-of my own humble ability. 


® 1, L.R., 6 Bom., 175, l + LL. R, 6 Bom.,, 193. 
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It appears to me, then, that Lhe essence of the matter is contained 
in the legal principle known as the doctrine of estoppel. 

In order to preserve good faith, and that confidence in good faith 
without which dealings between man and man could not be carried 
on, possession was in former times treated as an essential condition 
of ownership. It was, as it has been called, the badge of property, 
and was regarded as indispensible for the pratection of society, Upon 
the strength of the outward and visible sign of wealth and means one 
inman was enabled to give credit to another, and if he had already given 
credit, to refrainfrom pressing him for repayment of his debt. 

{f the owner chose to divest himself of property while still appear- 
ing to be the owner through remaining in possession, and a question 
arose between him and any person other than the transferee the State 
practically said to him and to the transferee, ‘We are not at present 
“concerned with the transaction between you two, but as regards 
“others you cannot be allowed to set upthis transaction to their pre- 
““judice. To the world at large, and to the individual without special 
‘information not common to the general public, the ostensible owner 
“is the real owner, and in the interests of the community, the contrary 
“may not be shown,” 

That is to say, the transferor and transferee were estopped from 
proving an arrangement which for want of publicity was looked on as 
opposed to sound policy. 

In process of time and with the ever-growing complications of life, 
this general rulehad to be relaxed, either of necessity or for con- 
venience, and this relaxation gradually led to abuses which by and bye 
demanded and obtained remedy of one kind or another. Courts of 
Equity stepped in with their rules and refinements as to priority, and real 
constructive notice, andthe Legislature was forced to interfere 
with such provisions of law as are to be found in the enactments relat- 
ing lo bills of sale and to registration. 

But however it was effected, the object was always the same, 
namely, the securing of publicity, and the true effect was still the 
same, namely, the interposition of the bar of estoppel for the protection 
of iniocent persons induced by the conduct of others to do or bear 
things which they would not otherwise have done or borne. 

In countries where such legislative protection has not yet been 
afforded, it is not unnatural to fall back upon the single and simple old 
-safeguard of possession. 

Though the Lower Courts are inarticulate oracles, and are unable 
to give an account of the faith that is in them, there is nothing neces- 
sarily unreasonable, therefore, in the proposition of the invalidity of a 
transfer of immoveable property unaccompanied by possession. 

This appears to be the first case in which a question of this kind has 
come before the Court, 

In Upper Burma generally, as already observed, outside the town 
the almost universal description of mortgageis the usufructuary, and 
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in the towns the Registration Regulation has been in force, aml under 
it the registration of all written transactions affecting immoveable 
property is compulsory, without any exemption as to value. 

This Regulation has now been applied to the country outside the 
towns, so that, forthe future atleast, such a difficulty as has occurred 
in this instance is likely to be prevented, for although oral contracts 
are not within the law there is small probability of their being enter- 
ed into in matters concerning so valuable and cherished a possession 
as land, . 

1 am not disposed, if it can be helped, to lay down, without further 
consideration, the broad and unqualified proposition that in all cases 
before the introduction of the Registration Regulation, nothing but 
possession can render a transfer of immoveable property complete, 
but generally speaking the inclination of my opinion is in favour of 
the view that either possession or some clear sort of publicity is re- 
quisite. 

In the present case, the difficulty is surmounted by the possibility 
of finding that, assuming cither possession or publicity to be essential, 
the required publicity, so far as the partiesare concerned, actually 
existed, 

The first defendant, Maung Ka Sin, was a party to the proceedings 
in which the plaintiff unsuccessfully applied for removal of attachment 
on the ground of his mortgage over the property. 

The second defendant, Maung Po Hla, admitted that he was the 
writer of the plaintiff’s mortgage bond, and his name appears on it as 
that of the attesting witness. 

However ignorant the rest of the public might be, therefore, both 
these parties were perfectly well aware, at the time of the court-sale, 
at which second defendant bought the property, that the plaintiff had 
a claim upon it as mortgagee ; very likely they supposed that on ac- 
count of want of possession and because the court had refused to re- 
lease the attachment and had put up the garden to auction without 
reference to the mortgage, the claim could not be substantiated, but 
none the less they both of them acted with their eyes open, and they 
took the risk oi the consequences with full knowledge ofthe true 
position of affairs. 

Under these circumstances they are neither of them in a situation 
to repudiate the plaintiff's claim, but are unable to deny its existence 
and their notice of it. 

The Court of First Instance has found in favour ofthe genuine 
character of the claim, and it is notin dispute in this appeal; and 
though no issue was drawn as to the existence of notice, all the evi- 
dence necessary on the point was forthcoming, and the citcumstances 
are such as to leave the matter unquestionable, so that no remand for 
enquiry on the point is needed, 

The Lower Appellate Court seems to suppose that the plaintifl’s. 
claim has been disposed of by the court-sale. But this is a mistake 
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take. All that the Court could dispose of in execution was the Mauye Law Sax 
interest of the judgment-debtor Maung Su. If Maung Su had been Mave ¥" Soe) 
disposing of the property himself, he could have done so only subject “UNS 4 948s 
tothe plaintifls mortgage claim, and the defendants having notice of 

that claim, are in no better position than Maung Su, Section g1 of 

the Trusts Act has been referred to in connection with this point, 

but. it is unnecessary to discuss what is generally so well known. 

The decision of the courts below is, therefore, erroneous and must 
be reversed, and the plaintiff must be granted the benefit of his claim 
under the instrument on which he has sued. He has brought his suit 
under section 283, Civil Proccdure Code, for the establishment of 
his right to the property in dispute, and has asked for either the 
plantain-garden or theamount of his debt secured on it, Rs. 192-8-o. 
Lhe former prayer is, of course, wrong, and the latter has not been 
correctly put either. 

Upon the construction of the instrument as a simple mortgage, what 
plaimtiff hasa claim to is an account, and a sale of the property for 
the realization of the amount found to be due upon the mortgage deed. 

The defect is one of form, which can be remedied without prejudice 
to the other side. 

The learned Advocates for the parties agree to the following orders 
being passed in second appeal :-— 

That the decree of the Courts below be reversed ; that the plaintiff 
be permitted to amend his suit in conformity with a suit upon a 
simple mortgage ; that there be a decree in the usual form for taking 
an account of the amount due upon the mortgage, with costs against 
both defendants jointly, and for the payment of the amount ascertained 
in three months from the date when it is fixed; and, in default of 
payment, for the sale of the mortgaged property, or so much as may 
be necessary, 

No distinction haying been made between the cases of the two 
defendant-respondents in this second appeal, there will be an order 
against both for the payment of costs in all Courts, 


' ‘Giast Appeal 
Ao. 293 of 
i899. 
March 
sth. 


rants 
= 


a 


582 . UPPER BURMA RULINGS. [1897-—— 





a 





Transfer of Property—92-93. 


Transfer of Property—92-93. 


Before H. Thirkell White, Esq., C.1.£. 
MAUNG LU THA vw. MAUNG HMAN., 
Mr, ¥. C. Chatterjee~for appellant. [ Mr. C. G. S. Pillay—for respondent. 


Decree under section 92, Transfer of Property Act, not absolute till order passed. 
under section 93, 


Tus respondent obtained a decree for the redemption of a usufructuary mort» 
gage. The decree, which purported to be passed under section g2 of the Transfer 
of Property Act, required the payment of redemption money within six months 
and directed that in default of payment within that period the respondent should 
be absolutely debarred from redemption, The respondent paid into Court the 
amount decreed after six months had expired. The Lower Appellate Court held 
that the direction foreclosing the respondent in default of payment within six 
months was not in accordance with section 92 of the Transfer of Property Act; 
that the Court executing the decree should therefore treat it as non-existent, and 
that the respondent was entitled to redeem the mortgage notwithstanding this 
direction. 

Held—(x) that the Court executing a decree is bound by it and cannot decide 
on its validity or the validity of any part of it in execution proceedings ; but 

(2) that the Court executing a decree is bound to ascertain the effect and inten 
tion of the decree ; ; 3 

(a) that the direction foreclosing the respondent in default of payment should 
not have been inserted, as the mortgage was a usulructuary mortgage ; 

(}) that, in any case, a decree under section 92 of the ‘Transfer of Property Act is 
in the nature of a decree tzsf and that it does not foreclose the decree-holder until 
an order to that effect has been made under section 93; 

(5) that until an order has been made under section 93, the decree holder may 
at any time redeem the mortgage (subject to the law of limitation) ; 

(6) that, in this case, as no order was made or could properly he made under 
section 93, the decree-holder was entitled to redeem the mortgage notwithstanding 
the direction in the decree, 


Referencesom : 
- U.B.C.M,, paras. 659 to 661, 1, L. R., 22 Bom., 771. 
IL. R., rr All, 386. ——-—_— 16 Cal., 246, 
—~—— 19 All., 180. —~~—— 22 Mad., 133. 
—— —— 20 All., 446. 1.B.L.R. 82x. 
wane 21 All, 251. 2 U.B.R., 1897-1901, page ert. 


IN this interesting case, the respondent, Maung Hman, obtained a 
decree against the appellant Lu Tha, for the redemption of certain 
land held under usufructuary mortgage. The decree, which purported 
to be drawn up in the terms of section g2 of the Transfer of Property 
Act, required the plaintiff-respondent ta redeem within six months 
‘from the date of the decree and ordered that, if he did not do so, he 
should be absolutely debarred of all right to redeem the property. The 
Township Judge overlooked the exception in the last paragraph of 
section 92 of the Transfer of Property Act, which renders the last 
direction as to the consequences of failure to redeem within six months, 
inapplicable to usufructuary mortgages. This exception was pointed 
outin the case of Shwe Bin vy. Chan Mya.* However, as a matter of 





“* Page 51d. 
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‘fact there was that direction in the decree and the plaintifl-respondent Mavuwe Lo Ted. 
took no objection to it on appeal or otherwise. v 

The Courts below have found that the plaintifl-respondent did not 
make a proper and sufficient tender of the mortgage-money within the 
time allowed by the decree. It was not till some days after the expir- 
ation of that time that the plaintiff-respondent applied to the Court 
to execute the decree and paid in the mortgage-money. The Town- 
ship Court held that, under the terms of the decree, the plaintiff. 
respondent was foreclosed from redemption and dismissed the appli- 
“cation for execution. 

On appeal to the District Court, the learned Additional Judge has 
reversed this decision on the ground that the order debarring the 
plaintiff-respondent from redemption after six months was entirely 
illegal and udtra vz'res and that it should be treated as non-existent. 

Against this decision, the present appeal is preferred. Shortly, the 
ground of the appeal is that the validity of the decree could not be 
questioned in execution proceedings and that the Court executing the 
decree was bound to execute or refuse to execute it in accordance with 
its terms. I have been much assisted by the arguments of the learned 
Advocates who have appeared for the parties. 

The cases cited by the learned Judge of the Court below are two 
from the High Court of Allahabad, namely, Sami Uddin Khan v. 
Mannu Lal* and Dondh Bahadur Rat v. Tek Narain Raz.~+ The 
effect of these rulings appears to be that the right to redeem a usufruc- 
tuary mortgage cannot be extinguished (subject to the law of limitation) 
except by an order for sale under section 93 of the Transfer of Pro- 
perty Act. This is not disputed. But it is urged that the respondent 
should have taken steps to get the decree revised and that in execut- 
ing the decree the Court cannot go beyond its terms, On this point 
no authority has been cited and the Lower Appellate Court has not 
‘shown what power there is in the executing Court to decide on the 
legality of a decree or any part of it. ‘The learned Advocate for the 
xespondent in this appeal has not been able to support the order of 
the Lower Appellate Court on this grouud. I think that in execution 
proceedings it is not within the competence of the Court to question 
the validity of the decree in this manner. 

But the order of the Lower Appellate Court is supported by an 
argument of some subtlety on another ground. Itis urged that even 
-in the case of a mortgage other than a simple or usufructuary mortgage, 
the decree under section 92 of the Transfer of Property Act is provi- 
sional so far as regards foreclosure and that the foreclosure does not 
become absolute till, on the application of the defendant, an order has 
been passed by the Court under section 93 of the Act. Until such an 
order has been passed, the decree-holder may at any time redeem the 
-mortgage,-even-though the period specified in the decree has elapsed. 
It is urged that the decree-holder in this case against whom an entirely 
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illegal order has been passed cannot be in a worse position than if a 
legal order had been passed. In order words as no order has been 
passed or could be passed under section 93 of the Transfer of Property 
Act, the decree is still a decree xis? and has not been made absolute 
and the respondent’s right to redeem has not been extinguished, It 
has been pointed out that all the High Courts in India have taken this 
view of the effect of sections 16 and the 87 and 92 and 93 of the 
Transfer of Property Act, In Poresh Nath Mojumdar v. Ramjodu 
Mojumdar,* discussing the effect of sections 86 and 87 which relate 
to suits for foreclosure the learned Judges said :— 

Tt seems quite clear to us that the fact of the legislature having made this 
provision, requiring an order absolute to be made, makes the earlier order simply 
an Order 2zsi and the mortgagor can at any time, until the order absolute is made, 
redeem his property. {t was always the procedure, both in England and here, 
that until there was an order that absolutely debarred the mortgagor from his 
rights, he could redeem. Of course the Court might put him on terms if there had 
been any delay, but there is no doubt that until there is an order taking away his 
right, he is entitled at any time to redeem.” 

This ruling was followed by the High Court at Allahabad in Néhali 
v. Mittar Sen,} and a similar view was taken in the recent case of 
Naryana Reddiv. Papayyat by the High Court at Madras, These 
three cases relate to the effect of sections 86 and 87 of the Transfer: 
of Property Act which are in principle parallel to sections 92 and 93. 
In the High Court at Bombay, in the case of Nendram v. Babazi,§ 
it was held, in accordance with the Calcutta case above cited that the 
decree under section 92 was only in the nature of a decree nis? and 
that the order passed undér section 93 was in the nature of a decree 
absolute. In the case of Zan¢ram v. Ganjaran|| in the same High 
Court Mr. Justice Parsons remarked that, if section 87 or section 93 of 
the Transfer of Property Act applied, no doubt until the decree was 
made absolute the mortgagor had a right to pay the decreed amount. 
This remark is only an odzter dictum as the construction and effect of - 
section 87 or section 93 were not under consideration in that case. 
But it indicates the view taken by the Court of the effect of those 
sections. , : 

It must be remarked that in Ram Lal v. Tulsa Kuar,§ the High 
Court at Ajlahabad expressly dissented from the decision in Poresh 
Nath Mojumdar v. Ramjodu Mojumdar* and held that the mort- 
gagor had not the right at any time before an order had been passed 
under section 93 of the Transfer of Property Act to come into Court 
and make payment of the redemption money. But in late cases, as 
has been shown above, the Calcutta ruling has been followed by the: 
Allahabad High Court. 

In Upper Burma we are in a somewhat anomalous position. The 
Transfer of Property Act is not in force but the Courts have been 
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enjoined to observe certain sections of it as rules of practice.* But Mauxe Lo Tes 
for this injunction, the Court of First Instance would probably not NMavxe Hear 
* . ata » o 
have erroneously attempted to adopt the form of decree prescribed by 
section g2. But as these sections are adopted as rules of practice, I 
think they must be taken as a whole and when a Court passes a decree 
in terms of section 86 or section g2 it must be held to do so subject 
to the provisions of section 87 or section 93 respectively. In the 
present case, as no order had been made under section 93, I am of 
opinion, on the authority of the cases cited above, that the decree was 
of the nature of a decree wzs¢ and that the respondent’s right to 
redeem was not extinguished. The fact that no order could properly 
be made under section g3 in this case cannot impart the quality of 
being absolute to what must be presumed to have been intended to 
be a decree zis¢. There is no force in the objection that the question 
in this case arises in execution proceedings. The same position 
occurs in the Calcutta and Allahabad cases on which reliance has been 
placed. The Court executing a decree is no doubt bound to execute 
the decree as it stands and cannot question the validity or legality of 
_part of it. So far, I think, the learned Additional Judge is in error. 
But the executing Court certainly can and must ascertain what is the real 
effect and intention of the decree and cannot assume a decree to be 
absolute when in law it is merely provisional. 
The order of the Lower Appellate Caurt, though based on grounds 
which cannot be entirely sustained, is correct. This appeal is there- 
‘fore dismissed, The case was, however, a proper one to be brought 
before this Court and the respondent has succeeded on technical 
grounds. I think therefore that there should be no order as to costs 
in this Court. 





*U.B.C, M., paragraphs 659 to 662. 
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Sections 60 See a/so page 503, 
Section 67 & 68 See also page 516. 
Section 92 See also page 514. 
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-Burmese woMAN—Can sue for damage for breach of promise of marriage, 


but not for'seduction wis see aa as ie 
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CaNceLLATION of mortgage deed executed for fraudulent purpose—Fraud 
not effected—[stoppel—Arbitration .., 165 sv 

Certivrcate of adjustment of decree by decree- -holder—Compromise of suit— 
Decree to be passed in accordance with— ave 

Succession—Grant of joint—under section 7, Succession Carta 
cate ‘Act ae ure 

CHler wir u—Family 0 of~Lesser wife—Family of— Inheritance entitled to— 

Second wife entitled to share in inheritance with first or—when 
she has clearly the status of a wife—~Buddhist Law wits ous 

CHILDREN AND ADOPTED CHILDREN-~Lawsrelating to shares awardable to— 
under Buddhist law in partition of property : 

——-~-———Who veluntarily separate from their mother on her second mar= 
riage and perform on filial duties are excluded from inheritance 

Curistran Marriace Act 4, 60 (2)—Suit for restitution of conjugal rights un- 
der the Christian Marriage Law—-Marriage under the Christian Marriage 
Law undissolved by death or divorce bar ta subsequent marriage in 
any form a are me wee 

Civie Court bound ofits own motion to consider whether it has jurisdiction— 
Duty of Appellate Court to rectify error in appeal when question of 














jurisdiction has been overlooked wee ane a6 
--—- Courts barred from trying suits as to ownership or possession of State 
land ae 


—_— furtedictton of—State land—Upper Burma Land and Revenue 


Regulations, s. 53 (2), (ii) ong ta 
a to be guided by decisions of Revenue “authorities in deciding 


whether land is State land ns 

REGULATION, S. 3 (1), 1g3—Suit for a ‘declaratory decree or 
order where consequential <eliet was prayed for--Court fee payable... 
——--— s. 4—Suit for restitution of conjugal rights under 


the Christian Marriage Law ee 
—~——— s, 14—Revision not ordinarily allowed where 


other remedy fs sels eee 
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: a7—Advocates—Control and taxation of fees 

of—- ae ads 

Civit Procepurs, ‘SS. 2, §56, 558—Order under s. 556 dismissing an appeal 
for default not a decree under s. 2—Special procedure provided to be 
followed ees ne a oo 

nm §, 1L1-—Jurisdiction of ‘suit for redemption of mortgage of 

State land--Barred by Upper Burma Land and Revenue Regulation, s 

53 (2) (ii)—Possession .., ae 

eon enn §, FI—Civil Courts—J urisdiction of —State land—Upper 

Burma Land and Revenue Regulation, s. 53 (2) (it) 

——— s. 11—Civil Courts to be guided by decisions of Revenue 

authorities in deciding questions whether land is State land ... 

——— SS. 13, 43, 244—Suit for value of trees standing on land 
may not be substantially in issue in a suit for ownership of land—Custom 
as regards standing crops and trees on land ose 

— s, 16—Jurisdiction of Court—Return of plaint to be pre 
sented to the proper Court—Removal of attachment—Regular suit .., 

———+--—— 58. 16, 19, read with section 43 operates as a bar to a suit 
in which a claim is made tofimmoveable property situate in a different 
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district from that in which a previous suit has been brought on the same | 


cause of action for immoveable property situated in the latter district .., 
_—_— ——~ $5. 36, 96-—-Appearance of advocate of party equivalent 
to appearance of party himself oes ove sos see 
— s. 43-——Suit for partition of a portion of joint property 
cannot lie—the whole estate should be brought into division ... aay 
om ——~ S. 43, read with sections 16 and 19 operates as a bar to a 
suit in which a claim is made to immoveable property situate in a different 
district from that in which a previous suit has been brought on the same 
cause of action for immoveable property situated in the latter district... 
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‘Cxyi~ Procenurg, 8. 53—-When vlaint may and should be returned for 
amendment or amended ... = a6 an 
—— ss. 103, 578, 591—Objection to re-opening a case not 
having been taken in the original Court, the point cannot be raised in the 
Appellate Court tee sia oe ies 
ana — 8, £08-—-Application to re-open a case disposed of at a 
hearing at which defendant did not appear, but his advocate put in an 
appearance and was present at the examination of witnesses—rightly 
rejected by Court of first instance wes a ste 
oe s. 108—Ex parte order under s 258, Civil Procedure Code, 
—Governed by—Appeal lies sa aise as ais 
a —— §, 161-—Set off and right to deduct distinguished— 
S. Ig9-—Judgment written by a Judge after making over 
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_ charge of his office not invalid ae vs ye a 
—-—— 5, 231. Application by joint decree-holder~Exercise of 
Judicial discretion by Courts in dealing with applications under— tee 
——— — s. 244—Decree—Execution—Question to be decided by 
Court executing decree... ae aie sia Sy 
— s. 257 A—the provisions of—apply only as between parties 
to the suit and decree $8 oo a ose om 

= S,258—Appeal against ex parte order under— ae 

eet ss. 258, 375—Certificate of adjustment of decree by 





_ decree-holder—Compromise of suit—Decree to be passed in accordance 
with— wee Bais ree ae ee 
om §. 266—Right of use and occupancy in State land not 
liable to attachment and sale in execution of decree— Upper Burma Land 
and Revenue Regulation, s. 25 see se ane By 
casein ss, 266, 274—-Property under mortgage with possession 
~not liable to be attached — Right to redeem liable to attachment se 
—--——— ss. 278, 280, 281, 282, 283—Suit for declaratory decree— 
where consequential relief was prayed for—Court-fee payable— Bf 
rs ss, 278, 283— Investigation of claim to property attached 
is execution of decree—Points for enquiry—Duty of investigating court 
— ss, 278, 283~Property wrongfully seized in execution of 
decrce—Special procedure laid down in section 278 intended to provide a 
speedy and summary remedy and not to deprive a claimant of his remedy 
by way of suit... AS ane eu a ie 
——- s. 283-—-Proof--Burden of—Possession—Judgment-deb- 
tor— Judgment-creditor—Attached property an oe sty 
——— s. 283—Suit instituted under—to establish a right to 
immoveable property must be brought in the Court within the local limits 
of which the land is situate in accordance with s. 16 (d) .., ae 
—— Ss. 295—Execution sale—Proceeds of—Parties claiming 
interest in—should be given an opportunity of being heard and of es 
tablishing their claims to participate in the distribution te 
——_——_—_—_--—s, 295 —Mortgagee who has not obtained a decree in his 
mortgage has no right to obtain by an order in execution proceedings or 
by miscellaneous application, payment of his debt out of the sale proceeds 
of the property under mortgage when sold in execution of a decree 108 
a —s, 337A—The judgment-debtor is the party who has to 
show the court is right to exemption from the provisions of Law which 
the judgment-creditor has put in force against him is ea 
——— ——s. 341—Judgment-debtor arrested and released immedi- 
ately without being imprisoned may be re-arrested—s. 341 inapplicable ,.. 
ain $s. 345, 350, 35t—Application by judgment-debtor to be 
declared insolvent—Burden of proof on judgment-debtor ,.. on 
i S. 373—— Withdrawal of suit with the consent of defendant 
—Reference to arbitrator which proved infructuous—not a bar to insti« 
tution of fresh suit on the same cause of action ,., eas ae 
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‘Crvit Proceoure, 8. 373—Withdrawal of suit—Reference to arbitrators 
which preved infructuous not a bar to institution of a fresh suit on the 
same cause of action—Mortgage—Redemption of — aes dee 

es s. 516—Arbitration-award—Omission to give notice as 
required by—conslitutes a material irregularity—If award has to be re- 
initted notice should be issued under s. 516 when the award in its final 

















shape ts filed in court ae * aa ae ose 
— -—-——- s. 522—-Appeal against a decree under—- Award — Arbi- 
tration—Referencé to— «.. se aes ne nae 

s. 525~—Suit for specific performance of an award—Evi- 

dence—s. 115—Estoppel oes . wae oe 








—— s, 525—Power of Court on application to file an award— 
Court has no power to modify or correct an award—Appeal against order 
refusing to file an award .,. ee see za ae 
s. 539—Appointment of trustees by any bedy or au- 
thority—Burden of proof of a trust... aes =e ae 
— s. 556—Order under—dismissing an appeal for defauli— 


not a decreeunders.2 «. re sa ies wis 
s. 561—Cross-appeal— Filing of memorandum of objec- 
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tion we aa5 aes a es ies 
— ss, 562, 566- ~Suit decided on merits cannot be remanded 
for a fresh decision under s. 562—S. 566 applicable - 
——— s. 568—Evidence—Additional—Production of—in Appel- 
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late Court aan asi ots ens re es 
——— ~— s. §9t—Arbitration— Reference to—Award—Appeal ... 





s. 622—Revision not ordinarily allowed where other re- 
medy is available—Civil Courts Regulation, s. 14 


-Co-itu1r—-Pre-emption before sale of a mortgage applies against outsider only 











and not against a— See tet) aie six oe 
Redemption by—Mortgage—Question whether mortgage is extin- 
guished or merely transferred—Period of limitation oe ae 


-ComPENnsaTion—Principles on which—should be assessed under s. 74, 
Contract Act ... = ais Pe 
Composition of ncn-compoundable offence—Contract for—void ee 
Compromise or suit—Certificate of adjustment of decree by decree-holder 
—Decree to be passed in accordance with— sad nee x 
-Concusine~ Slave—Son of—Son of head wife, son and daughter of second 


ate 


regular wi fe —Suit for partition belween— Shares to which entitled see 
Consucar RicnHrs—Suit for restitution of ~Marriage under the Christian 
Law a ee eda ove ie 


—— Suit for restitution of—Livorce by mutua] consent— 
Question for decisien ca re Se at wae 
Consenr of both parties necessary to a valid marriage under Buddhist Law 
ConsiDerRaTION—Non-payment of—may be proved notwithstanding recital 

in deed—Any fact may be proved which would invalidate a contract ... 
Whaet amounts toa promise made for the benefit of the 

principal debtor tee wa _— 
Conrract—Any fact may be proved which would invalidate a— ase 
ConTROL AND TAXATION OF FEcS oF ApyocaTss—Civil Courts Regulatio 
Contracr or Guaranrre—Construction of document containing—Alter- 

ation with implied assent of obligee—Construction controlled by final ex- 

pression of obligation written by obligee himself in his own language... 
—— Specific performance of any—may in the discretion of the Court be 
enforced when the Act agreed to be done is such that pecuniary compen-~ 
sation for its non-performance would not afford adequate relief —Contract 
to transfer immoyveable property—Presumption that it cannot be adequate- 
ly relieved by compensation in money sae et Rie 
—— $$, II, 23—Contract made with a minor is not void, but is merely 
voidable at the option of the minor—Contracts for the composition of non- 
compoundable offences are void eae sie “is oes 
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Contract 16 (3) (gA —Undue influence—U nconscionable contract—Power 
of Court to deal with— ... ea Bs os wie 
een s. 23—-Moncey lent for the purpose of unlawful gaming cannot be 
recovered ube s a tus ins 
$.23-—-The consideration of an agreement whereby one person 
engages for a sum of money not !o outbid another at a public auction of 
an opium license is unlawful within the meaning of—and the agreement 
itself void is an act oe ne wee 
~——--— $8. 23, 65-- Money paid under illegal contract not recoverable be- 
cause the illegal contract was not carried out. he sae 
s. 30—-Money entrusted toa stake-holder to abide the result of 
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a wager may be recovered if demanded before it is paid away “4 
mn ———— $8. 43, 44-—]J oint-promisors-~Liability of—to joint-promisor although 
the creditor’s claim as against them was barred by hmitation tee 
s.74— Principles on which compensation should be assessed under— 
8. 127—~Consideration— What amounts to 2 promise made for the 
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benefit of the principal debtor ae cer as ats 
— SS. 151, 152——Bailee—Care to be taken by-—Burden of proof... 
85, 230, 233—Agency—Agent personally bound by contract of 


’ sale when he does not disclose name of principal, and liable to be person- 
ally sued for loss caused by deprivation of thing sald by reason of invalid- 
ity of title—-whether he has paid away price to principal or not. Action 
apparently founded on Tort rather than on Contract «es tee 

SS, 230, 231, 236—Principal untruly representing himself te be the 

agent of another person—sections 230 and 231 inapplicable—section 236 

applies wd 68 aes ee 

ae s. 238—Principal and Agent—Agent mistaken for principal per- 
sonally—Dealings with agent in such assumed character—Negligence— 
Fraud—Responsibility—Tort ies ace “a ae 
Costs incurred by decree-halder in contesting the removal of altachment 
cannot be added to amount of decree against the judgment-debtor-—when 
acourt has jurisdiction and orders or refuses costs the parties cannot 
bring a separate action for such costs oe cae 
Courrs—Duty of—to enquire into matters and deal with applications for 
letters of administration on the merits—Recourse tothe provisions of the 
Probate and Administration Act being optional the Courts must not 
attempt to render it compulsory by indirect means ee aan 

Courr-rsss, s. 7 (iv) (c)—In a suit to obtain a declaratory decree or order, 

where consequential relief was prayed for so asto fall under the provisions 
of—it was held that the plaintiff should pay an ad valorem fee thereon -.- 

Court, Jurisdiction of—-Return of plaint to be’ presented to the proper court 

—Attachment—Removal of—Regular suit ee ee ae 
Courrs—Power of-—in respect of guardians regulated and limited by the 
Guardians and Wards Act, 1890 ia nike as ot 
ourt-—Power of--an application to file an award—No power to inodify or 
correct—Appeal against order refusing to filean award aiits was 

Power of—to deal with unconscionable contracts—Undue influence 

<CREDITOR—-When a—is allowed to retain a written evidence of an existing 

obligation, the burden of proving satisfaction of the debt cannot be dis- 
charged without a reasonable explanation of such retention and the most 
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trustworthy oral testimony of repayment we see a 
Croes AnD TREFs—Suit for value of—standing on land may not be substan: 
tially in issue in a suit for ownership of land—Custom we Za 


Cross-aPPEaL—Filing of memorandum of objection—Civil Procedure, s. 561 
CUSTOM AS REGARDS STANDING CROPS AND TREES ON LAND—Suit for trees 
standing onland may not be substantially in issue in a suit for owner- 
ship of land. vee a one dls 
Custom—No conclusive presumption that trees belong to owner of soil ws. 
———=« Partition of property between two daughters as sole successors and 
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—heirs—In the absence of prcof as to what rule of division should apply 
Rule of equality prevalent according to local custom followed ee 
Custom~—Practice of annual letting being customary in Burma the presump- 
tion of a relationship of landlord and tenant once proved continuing to 
subsist not strong ' oo an tee ons 
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Damage-—Burmese women can sue for—for breach of promise of marriage 
but nct for seduction vee ite ee ae ies 
decree-holder who wrongfully attaches property responsible for— ... 
DamaGe DONE BY ANIMAL—~Proof of negligence on part of owner required... 
Damaces—Injury done by one animal to another—Proof reqnuired—Ferocity— 
Tort—Scienter 19% re nes 
--—--—Tort—Injury done by one animal to another—Proof required— 
Ferocity—Negligence —... aa fen or re 
DauGutsr of divorced husband and wife living with mother and separating 
entirely from her father loses claim to inherit any share of her father’s 
estate toe oe eae oo 
)Desr—Mortgage deed containing no separate admission of—or prumise to 
repay it-—not divisible and cannot be admitted in evidence ... eas 
-~Written evidence of existing obligation returned by creditor— Burden 
of proving satisfaction of the—~cannot be discharged without a reasonable 
explanation of such retention and the most trustworthy oral testimony of 
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repayment ea ave an ses an ae 
DesTor—Judgment—application by—to be declared iasolvent—Burden of 
roof tee noe ies ees per es 
— Judgment—arrested and released immediately without being im- 
prisoned may be re-arrested ase vad ahs sa 
What amounts to a promise made for the benefit of the principal— 
consideration... ia oa ar wee wie 
DECLARATORY DECREL—Suit for—of title to land-—Refused where break in pos- 
session for about twenty years before annexation of the country ios 


IDscree—An order determining that there was no valid reference to arbitra~ 
tion and rejecting the application is a—within the meaning of section 2, 
Civil Procedure Code, and an appeal lies from such order ... ase 

~—————-Under section 92, Transfer of Property Act, not absolute till order 
passed under section 93-—A court executing a—is beund by it and cannot 
question its validity or the valldity of any part of it in execution proceedings 
effect and intention of —to be ascertained #4 ore 100 

-——An order under section 556, Civil Procedure Code, dismissing an 
appeal for default not a—under section 2 “ee oe a 

~——~-—-Application to execute—governed by Article 179, Schedule 11, Limi- 
tation Act ce “ine er ver any eon 

— Cannot be given on unstamped document not produced, even 
though its preduction in evidence is not necessary wide Be 

“Certificate of adjustment of-~by decree-holder—Compromise, of 

suit—decree to be passed in accordance with— 4. us te 

— Declaratory—in a suit to obtain a—or order when consequential 

relief was prayed for so as to fall under the provisions of section 7 (iv)(c, 

Court Fees Act, it was held that the plaintiff should pay an ad valoven: 

fee thereon Sse hei oC eee ee 

















——-——Declaratory—of title to ownership of land refused where break in’ 


possession for about twenty years before annexation of the country — -«.. 
~—— Execution of-—Property wrongfully attached in—Decree-holder who 


wrongfully attaches liable fur damage tee oo ae 
oe nm Execution of—Question to be decided by Court executing decree— 


Civil Procedure, section 244 ae tae se 





—— $$ Investigation of claimto—Property attached in execution of--Point ° 
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Decree—Right of use and occupancy in State land not liable to ‘attachment 
and sale in execution of—Upper Burma Land and Revenue Regulation, 
section 25 vee aoe 

-Property wrong -fully seized in execution of—Special procedure laid 

down in section 278, Civil Procedure Code, intended to provide a speedy 

and summary etneny and.not to deprive a ciaimant of his remedy by way 


of suit 








aoe 


The provisions of section 257A, “Civil Procedure Code, apply only as 
between parties to the suit and— ss a, 
HOLDur—Certificate of adjustment of decree by—Compromise of 
suit--Decree to be passed in accordance with— ... ae 

Costs incurred by—in contesting the removal of attachment 
cannot be added to the amount of the decree against the judgment-debtor 
Joint—A pplication by—Exercise of judicial discretion by 
courts in dealing with applications under section 231, Civil Procedure Code 
Who wrengfully attaches ory in execution of a decree 





























liable for damage on sn 
Dsep—Sale—Non-payment of consideration may be | proved notwithstanding 
recitalin—  ... aes ais 
Dseps oF MorTcAGE—In construing—effect should be given to the intention 
of the parties... tae eee 
Drsmissat OF sur instituted alter period. of limitation—Acknowledgment of 
liability aed ae ie 


Drv once—A marriage under the Christian Marriage Law undissolved by death 
or—is a bar to a subsequent marriage in any ‘form—Suit for restitution of 





conjugal rights a aus 
— Under Buddhist Law—Suit fora ‘bare—without partition of property 
will not lie ss tes aus 


DiVORCED HUSBAND AND wire—Daughter of living ‘with mother and sepa~ 
rating entirely from her father loses claim to inherit ids share of her 


father’s estate ... Rs “ts 
Document admitted by the opposite party, ‘need not be proved . ae oe 
—— Any fact may be proved which would invalidate a-— sa 





——~—Construction of—containing contract of guarantee—Alteration 
with implied assent of obligee—Construction controlled by final expression 
of obligation written by obligor in his own language 

— Exclusion of evidence of contents of—other than document itself, 
unstamped document excluded through refusal of party to pay stamp-duty 
and penalty under section 34, Stamp ‘Act—Effect of such exclusion Sam 

~Mere presence on—of the impression of a seal such as was in use 
by the Hlutdaw, or High Court of the Burmese Government not sufficient 
proof of genuineness ssa ote 

~—————Secondary evidence of unstamped of insu(ficiently stamped— 
Which has been produced not admissible ea 
Not stamped admitted in evidence by Court of First Instance 
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cannot be excluded by Appellate Court “i ‘a see 
7 Unstamped —Secondary evidence of-——not produced in evidence— 
inadmissible... ve see ave ae 
an Decree cannot be given on-—even though its production in 
evidence is not necessary te wee its op 
DocuMEntARY evipence—Strong oral evidence necessary in case of claims 
unsupported by— = ves owe 
Dury of investigating Court in investigation of claim to property ‘attached in 
eexcution of decree—Points for enquiry sai ar ae 
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forceable by Civil Court one one te0 ave 
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‘ECCLESIASTICAL JURISDIGCTION—Suit for ejectment from a monastery—Ape- 


pointment of Lhathanabaing te see ae ge if 
MAtTEeRS—Authority of Buddhist ecclesiastical authorities in 





~—Suit for possession of a kyaung wus ws ees Te 
EQUITY OF REDEMPTION —Mortgage — Intention of parties to be ascertained 
and followed... re anh a aan ewe 
Esropret—Arbitration—Mortgage deed executed for fraudulent purpose— 
fraud not effected ise ; ; ae 


Esropeei—~Evipence; s.1%5—-Suit for specific performance of an award .., 
Priority—Incumbrance—Transfer of property 
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Evipencs, s. 5—Questions as to the admissibility ofevidence should be de- 
cided as they arise and should not be reserved till judgment in the case 
is given ae aint eee ane te a8 

2 ss. 21, 31—Relevancy—Effect, and value of admissions ves 

——s. 58—Document admitted by the opposite party need not be proved 

—s, 6s—Secondary evidence--Question of admissibility of—ordin« 
arily for Court of First Instance—Party tendering must show that it is 
admissible... ear ave eas sos ets 

5, 88—Admissibility of evidence regarding the contents of telegrams 

s. gi— Admissibility of independent evidence of obligation—-Pro- 

missory note not proved sas 

——§, gI—Admissibility of independent evidence in suit on promessory 
note we ae 

— s. 9t—Construction of document containing contract of guarantee 
—Alteration with implied assent of obligee—Construction controlled by 

final expression of obligation written by obligor himself in his own langu- 
age tes oe a v8 

Baa gi 102, 114—Exclusion of evidence of contents of document 

other than document itselfi—Unstamped document excluded through re- 

fusal of party to pay stamp-duty and penalty under section 34, Stamp 

Act—Effect of such exclusion—Burden of proof—Presumption as to usu- 

fructuary mortgage not carryiug interest plus usufruct aaa 

Ss. 92 (1)—Any fact may be proved which would invalidate a docu- 
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ment ee ce tay vue ae 
--———trrnanmanns, 92 (i) —Non-payment of condideration may be proved notwith- 
standing recital in deed—Any fact may be proved which would invalidate 

a contract nee ose te oes oe tos 
$8.93, 102, 114--When acreditor is allowed to retain written evidence 
of an existing obligation, the burden of proving satisfaction of the debt 
cannot be discharged without a reasonable explanation of such retention 
and the most trustworthy oral testimony of repayment tee sos 
s,1oz—The mere presence on a document of the impression of a 
seal such as was in use by the Hlutdaw, or High Court of the Burmese 
Government, is nosufficient proof of the correctness of the document as 
a copy, ofthe existence of the original or of the genuineness of the transac- 
tion to which it purports to testify  ... sis whe ret 
ss. 102, 106—Exemption from imprisonment on plea of poverty 
under s. 337A, Code of Civil Procedure—Burden of proof on judgment- 
ebtor vu ee ‘ te tee 
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alleged mortgagee without recognition of mortgagor’s claim—Unsatisfac- 
tory evidence of mortgage—Necessity for strict proof in such circum- 

> stances sie vee one ene aes es 
$8. 102, t110—Suit for redemption of mortgage—Burden of proof—~ 
Necessity for clear proof of existence of mortgage when disputed ‘ 
——ennss, 109, 114—-Presumption of continuance of same state of things— 
Tenancy—Termination of—No proof of definite term of notice to quit— 





Presumption of continuance of tenancy under circumstances - woe 
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EVIDENCE, 's. 11o—Land—Possession of—Burden of proof as to ownership— 
Bobabaing—Sisa—Thugyisa—Distinction between claims founded on 
official and on private title oe 

foemen———S, T10-—-Ownershil of land—Burden of proof on person out of pos- 
session ee ss 

erro Sy 115—Estoppel—Suit for specific performance ofanaward  ¢.. 
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Power-or-aTTORNEY—Extent of emery of advocates under—Practice as 





regards adjournments —... ees aes 

‘Powers OF Courts in respect of Guardians—Regulated and limited by the 

Guardians and Wards Act, 1890... i ‘ite toe 

-Pre-EMPTION—Before sale of a mortgage applies agains outsider only and 

not against a co-heir igs vex a tes 

a ntrenlgle of ancestral property to persons “not belonging to the 
family—Buddhist Law-——Inheritance .., tee 


——— Sale of undivided ancestral property under Buddhist Law ... 
PrinctpaL—Agent personally bound by contract of sale when he does not 
disclose name of—and liable to be personally sued for loss caused by 
deprivation of thing sold by reason of invalidity of title—whether he has 
paid away price to—or not—Action founded on tort rather than on 
contract aes ore 
———AND Acant—Agent mistaken for—perss nally—Dealing with 
Ages in such assumed Cae ae ene Paria Responsibility 
-—Tort cor tee 
Untruly representing himself to be the agent of another person— 
sections 230 and 231, Contract Act, inapplicable-—Section 236 applies ... 


-PrincipLEs—On which compensation should be assessed under section 74, 
Contract Act... 

PRIVATE ARBITRATOR—Want of power of—to procure attendance of wit- 
‘nesses—General rule that parties agreeing to private arbitration accept 
this limitation— Exception in circumstances of particular case owing to 
special undertaking of arbitrator to examine adi witnesses ... ae 

. —Award of—Suit lies to set aside — Boe 

PROBATE AND ADMINISTRATION, Ss. 50,83—Application for revocation of 
grant of letters of administration—Refusal of Court to grant revocation 
on preliminary ground that appellants were not prepared to take out 
administration themselyes—Duty of Court in regard to appleahens under 
the Probate and Administration Act 

-————- Merits of parties to be considered in granting letters 

of administration oe ter we oe Fan 


Promissory Nore—Admissibility of independent evidence in suit on aa 

Holder in due course of a—Necessary fo him to have 
for consideration become the payee or endorsee before the atrount men- 
tioned in the note became payable... 

—————_- Not proved —Admissibility of—Independent evidence 
of obligation ... adi wey ees ote 

Proor~-Burden of—Bailee—Care to be taken by-— te se 

————— Suit for redemption of mortgage 

When onus on the Blais and when on the defendant 
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—limitation .. : tue 
Necessity for clear—of existence. of. mortg: age when disputed—~burden 
of proof arr tek 


me Strict itis 2 suit for ‘redemption of mortgage—Long possession by 
alleged mortgagees with recognition of mortgagor’s claim—Unsatis- 
factory evidence of mortgage r 

f transfer of OSSSELODs which is the crucial test: of = gift under 
Buddhist.Law ia oes 

-PropertY—Ascent of—-when there are no direct descendants~Buddhist 
Law-—Inheritance, one 

Divigion of—Divorce on grounds of husband’s misconduct — 
- Husband pretiously married—Wife a maiden at time of marriage... 

a Investigation of claim to~attached in execution of decree— 
Points for enquiry -Duty of investigating Court. ate 

——————- Joint--Suit for a portion of-—cannot lie-—~The whole estate to 
be erase into division... ibe vs one atc 
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Prorerty—Original and joint—Joint living—Step-grandchildren—Shares 
entitled to— —... ox si ies nay oss 
Partition of—between brothers and sisters—Equality of shares 
~—-Adoption—Evidence— Burden of proof . ose re 
omen Partition of—between grandchildren and step-grandparent ... 
oman Rule of Buddhist Law with respect to the disposal of—upon 
divorce on the ground of wife’s adultery, where the husband and wife 
had been married from youth, but separated and subsequently re-united 
Transfer of —Incumbrance—Priority— Estoppel ne 
Under Buddhist Law a suit fur a bare divorce without partition 
of—will not lie ae ses ote oss 
Under mortgage with possession—not liable to be attached— 
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Right to redeem—Liable to attachment Shy ie baa 
ww Undivided ancestral—Sale of—Pre-emption under Buddhist 
Law ane aes <a ae a saa 
Wrongfully attached in execution of decree—Decreeholder who 

wrongfully attaches liable for damage Se ee as 


PROPERTY WRONGFULLY SIZED IN EXECUTION OF DECcREE—Special pro- 
cedure laid down in section 278, Civil Precedure Code, intended to provide 
a speedy and summary remedy and not to deprive a’claimant of’ his 
remedy by way of suit... aay ay 

Prosecutions—Malicious— Essential points in action for— —.,. 
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ReDemrrion—Equity of— Mortgage—Intention of parties to be ascertained 
and followed... aa aes si aoe 
Right of—liable to attachment although property under 
mortgage with possession not liable to attachment as a 
Mottgage—Claim founded on subsequent loan which saves 
limitation—Evidence—Corroboration—Discrepancy aoe Ss 
—-—— of a mortgage cannot be split up and effected piece-meal— 
Transfer of Property Act, s- 60 ate ay cas es 
—-of mortgage—for a trifle after the lapse of 54 years and after 
the land has been improved by the mortgagee—inequitable— oe 
REMOYAL OF ATTACHMENT—Costs incurred by decree-holder in contesting the 
—cannot be added to amount of decree against the judgment-debtor ... 
Renr—Tenancy presumed to be tenure running on from year to year. In 
Burma the practice of annual letting being customary the presumption of 
a relationship of landlord and tenant once proved continuing to subsist 
not strong—open to tenant to show that previous relationship has ceased 
to exist Bae +40 vee eee a nae 
Rz-opgNING oF A case—Application for—Disposed of ata hearing at which 
defendant was not present, but his advocate put in an appearance and 
was present at the examination of witnesses—rightly rejected by Court of 
First Instance ... dee ies is ea =m 
—— Objection to—not having been taken in the Original 
Court, the point cannot be raised in the Appellate Court... ee 
RESTITUTION OF CONJUGAL RIGHTS—Suit for— Divorce by mutual consent— 
Question for decision—_--. Res xs ses me 
Reyiston—Not ordinarily allowed where other remedy is available—Civit 
Procedure; s. 622-—Civil Courts, s. 14 aoe ee ; 
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Saxe of ancestral property to persons not belonging to the family—Pre- 
emption—-Buddhist Law—Inheritance eae — x 

~o—— Execution—Proceeds of parties claiming interest’ in—should' be ‘given 
an opportunity of being heatd'and’of establishing their claims to partici. 
pate in the distribution “ ,,, ess” ove baa al 
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Screnter—lInjury done by one animal to another—Damages—Ferocity~ 
proof required—Tort— __... ae rs eee me 

Sgat—Of Hlutdaw, or High Court of Burmese Government—Mere presence 
of impression of a—on a document not sufficient proof of genuineness— 

Seconp wire entitled to share in imheritance with first or chief wife when 


she has clearly the status of a wife under Buddhist Law... oe 
:SECONDARY EVIDENCE—Question of admissibility of—ordinarily for Court of 
First Instance—Party tendering must show that it is admissible 


anaes Of contents of telegrams not relevant unless the non- 
production of the originals is duly accounted for— ‘ 

——— ——Of unstamped document not produced in evidence 
inadmissible... Sue See as — 

———— ——Of unstamped or insufficiently stamped document 
which has not been produced is not admissible ... i - 

Szpuctron—Burmese woman can sue for damage for breach of promise of 


marriage but not for—_... ae ue 
Sur-oFF AND RIGHT TO DEDUcT—Distinguished — Civil Procedure, section 111 


Sickxxess—Plea of—Delay in presentation of an appeal—Sufficient cause— 


Limitation ee eae one “ils cee re 
Sisa—Thugyisa—Bobabat ng—land—possession of—distinction between claims 
founded on official and on private title—~Burden of proof— ... vs 
Stave Concusrne-—Son of—Son of head wife, son and daughter of second 
regular wife—Partition—Suit for—between—Shares, to which each is 
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entitled “ eee eee ae es ee 
Son—Adopted--Natural parents—Adoptive parents—Buddhist Law—In- 
heritance oes vee aes ns te wee 


Specific RELIEF, s. 12—Specific performance cf any contract may in the 
discretion of the Court be enforced when the act agreed tobe done is such 
that pecuniary compensation for its non-performance would not afford 
adequate relief—~ Unless and until the contrary is proved the Court shall 

resume that the breach of a cantract to transfer immoveable property 


cannot be adequately relieved by compensation in money ... hist 
s. 2t1—Effect of agreement to refer to arbitration after 





Saas. 
jnstitution of suit 
et fo S21 


to bring a case within— ... ee sa is 
_-_- —_~-——- sS, 21, 39 Mortgage deed executed for fraudulent purpose 


—Cancellation of —Fraud not effected—Estoppel —Arbitration as 
s. 42—Declaratory decree of title to ownership of land 


—_—___ 3 = 
refused where break in possession for about twenty years before annexa- 


tion of the country cot se ves mae sais 
— s.42—Suit for declaratory decree or order—when conse- 


1 relief was prayed for—Court fee payable— oe ee 
or restitution of conjugal rights under the 


Reference to arbitration bar te suit—refusal essential 
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quentia ye 
-_—___—-— s. 54—Suit f 


Christian Marriage Law ... ae re i 
_STAKE-HOLDER—Money entrusted to a—to abide the result of a wager may 
be recovered if demanded before it is paid away -.. v2 ah 
Sramps— s. 34-—Unstamped decument excluded through refusal to party to 
pay stamp-duty and penalty under—Effect of such exclusion one 
5. 35-—Decree cannot be given on unstamped document not pro- 





duced, even though its production in evidence is not necessary v8 
s. 36—Document not stamped admitted in evidence by Court of 
First Instance cannot be excluded by appellate Court a ae 


Stats Lanp—Civil Courts barred from trying suits as to ownership or 


possession of— don GAS we 
— Civil Courts to be guided by decisions of Revenue authorities in 
deciding whether land is— sas ae 

—————— Jurisdiction or suit for redemption of mortgage of—barred by 


Upper Burma Land and Revenue Regulation, section 53 (2) (ii) ee 
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“SraTeE LAND—Right of use and occupancy in—not liable to attachment and 
sale in execution of decree—U pper Burma Land and Revenue Regulation 
25. eee eer vee 

Srer-GHILDREN oR STer- GRANDCHILDREN—Excepting undivided ancestral 
property estate of deceased step-parent or grand-parent goes by descent 
to—in preferonce to collateral relatives by blood—Rule as to reaching in- 
heritance or obtaining a vested interest 

~—-GRAND-PARENT—Share of grand-daughter in her own parent? s estate 
as against her—under Buddhist Law 

“‘Srep-son—Succeeds to the estate of the step- -mother i in preference to the 


collateral blood relatives uaa 
“Succession Cerriricate, s. 7—Grant of joint certificate under—determina- 
tion of rival claims es ash ee tas 


Svurr—Application to re-open a~disposed of at a hearing at which defend- 
ant did not appear, but his advocate put in an appearance and was 
present at the examination of witnesses Henly rejected by Court of 
First Instance ae ema 

“Svuir—Decided on merits cannot be remanded for fresh decision under section 
862, Civil Procedure Code—Section 566 applicable 

——-Objection to re-opening a—not having been taken in the Original Court, 
the point cannot be raised in the Appellate Court 

‘Surr—Withdrawal of—with the consent of the defendant—Reference to Arbi« 
trator which proved infructuous—not a bar to institution ot afresh suit 





on the same cause of action see ase ton 
Withdrawal ot—on reference to Arbitrators which proved ‘infructuous 
not a bar to institution of a fresh suit on the same cause of action ce 


‘TeLreGRams—Admissibility of evidence regarding the contents of—-Secondary 
evidence of contents of——not relevant unless the Oar prabnel ee of the ort- 
ginals is duly accounted for se oes 

“Tenaxcy—Termination of —No proof of definite term of notice to quit-—Pre- 
sumption of continuance of — under circumstances ‘ 

Proved to be tenure running on from year to year—andlord and 
tenant—Customary practice in Burma of—~ aes vas nee 

“THAHETA SON—Kitiima son—Law relating to— 

THATHANABAING—A ppointment of—~Ecclesiastical jurisdiction—Suit for eject- 
ment from amonastery.,, tae 

THUG YISA-—Stsa——Bobabaing lannd—Possession of Distinction between claims 
founded on official and on private titlke—Burden of proof 

“Torr—~Agent personally bound by contract of sale when he dces not disclose 
name of principal, and liable to be personally sued for loss caused by de- 
privation of thing sold by reason of invalidity of title—whether he has 
paid away price to principal or not—Action apparently founded on— 
rather than on contract ... ied tes 

Damage done by animal ~ -Proof of negligence on part of owner re-~ 
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wane jury done by one animal to another—-Damages—Ferocity—Negli- 
genee aN a 
~—--—— Injury done by one another—Proof required—Ferocity—Damages— 
Scienter ose a 


——-— Fraud—Responsibility— Negligence—A gent and principal—Agent 
mistaken for principal personally—Dealings with agent in such assumed 
character tee tee ivi 1 ae 

Townsutp Courr—lJurisdiction of—Suit for recovery of money ‘paid for ac~ 
quisition of land by Government not a land suit ... es aie 
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‘TRansFeR oF ProrerTY—In Upper Burma before the extension of the Regis- 
tration Regulation a—to be binding upon persons not parties to the trans- 
action must probably be accompanied with delivery, or change of posses- 
sion, Or made with, publicity, or tothe knowledge ot the parties sought 
to be effected by it 2 aes 

ee ~—=—~ s, 6o— The redemption of a mortgage cannot be 
split up and effected piece-meal ‘ on 

~——— S, 92-—Rules of—apply as rules of practice--Decree 
ior redemption of usufructuary mortgage~-Foreclosure not generally 
grantable one on “ 

ee gt ——SS, 92, 93—Decree under section 92 not absolute 
till order passed under s. 563 

TREES AND crors-—Suit for value of trees and crops ‘standing on land may 
not be substantially in issuein a suit for ownership of land—Custom as 























regards standing crops and trees on land ae 
"TREspass—On mortgagor’ 's interest by person who redeems in his own right— 
Adverse possession—Limitation sa o Ane 


Suit for damages for—Tenancy— Evidence. ons 
TRUSTEES—A Ppuneneat “of —by any body or authority—Burden of proof of 
a trust . the vee oo one wise 
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UNcLEs AND auxts—BuddhistLaw—Inheritance—Suit for possession ct land 
— Heirs on either side being—-or their representatives—Shares to which 
entitled ue one ah 

Untaweur opsecr—Any fact may be proved to show that the document sued 
on was an agreement for an— 

UnNstTamMPpeD DoCUMENT—Admitted in evidence by Court of First Instance 
cannot be excluded by Appellate Court 

—— ——~——~- Decree cannot be given “on—not produced even 

though its production i in evidence is not necessary... nee 

excluded through retusal of party to pay stamp duty 
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and penalty under S. 34, Stamp Act--Effect of such exclusion aes 
ns ne Secondary evidence of—not produced in evidence— 
inadmissible... tee fee toe vee 





———,—— Secondary eidenee of—or insufficiently ss a 
“document which has not been produced not admissible wes cs 
Urrsr Burma Lanp anD Revenue ReouLation, s. 25— Right of use and oc 
cupancy in State !and not liable to attachment and sale in execution of 


decree aa me a 











— 3, 63 (2) (ii) Jurisdiction 
of suit for redemption of mortgage of State land—barred by-— an 
UsurrRucTUARY MORTGAGE—I1n a-case ot a~—where the security remairs un- 
impaired, if there is no covenant for the repayment of the mortgage~ 
money, the mortgagee cannot sue to compel the mortgagor to redeem the 
mortgage— Mortgages to be-construed as far as goeetie in accordance 
with the intention of the parties . .. eis 
— nent ann ——=C) LEStion whether a~can sue for the mortgage 
money where there has been no covenant to pay it—Securicy wholly or 
partially destroyed-—Limitation . 
aot mee —_———Redemption of-—Decree under s, 92 ‘ot the‘Trans- 
fer of Property Act, is not absolute till an order is'passed under s. 93... 
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Property Act, s. 92—Decree of nature of foreclosure not generally grant- 
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Venpor--Notwithstancing an admission in sale deed that the consideration 
had been received, it was open to the-—to prove that no consideration had 
actually been, paid enn ae vo ee ive 


Wacer—Money entrust ed to a stake-holdar te abide the result of a~may 
be recovered if demanded before it is paid away ive 


Warver—Arbitration—Award—Irregularity of procedure—Objection waived 
by parties—Bar to same objection being taken subsequently 
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when they have consented to stich conduct during course of enquiry ei 

Wanes—Zerbadi dedications not invalid—by reason of Zerbadis being their 
own Mutawallis oe 

“WW t86—Second——entitled to share i in inheritance with first or chish—whan she 
his clearly the status of a—... 

Law when—predeceases her parents, Exclusion. of husband from 
share in estate of parents ways on 

—-~— Lessor and chief—-famities of] nheritance entitled to ves 

atD Hussanp orvorcsp— Daughter of—living with her mother and 

separating entirely from her father. loses claim to inherit any share in her 

father’s estate ae ea 

a DYING WITHOUT 1ssoz—Right to "inheritance of estate 

of—Divided and undivided ancestral property Per ae 

WITHDRAWAL OF SUIT—On reference to arbitration which proved infructuous— 
not a bar to the institution of a fresh suit on the same cause of action .., 

ae en ee With the consent of defendant-—Reference to Arbitra- 

tor which proved infructuous—nsot a bar to institution of a fresh suit on 














the same cause of action ice ao say 
Wrernesses—When—are named but not examined, or when either party pro- 
duces no-—the record should shew the reason wee ae re 
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